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MWliAELHAS   TERM, 

IH.  THS 
SIXTIETH  YEAR  OF  THE  REtON  OF  OEOROE  IIL 


MEMORANDA. 

'  .   r 

Im  tlie  course  of  the  klf  Vacation,  Sir  Robert  Giford, 
Knigbtj  His  Migest/s  Solicitoi^General,  was  proraotcd  to 
the  office  of  Attoroey^General  to  His  Majesty :   AAd 

John  SingUian  Copley,  Esquire,  one  of  His  Majesty's 
Ser|eaota-at-Law,  havbg  resigned  the  office  of  Chief  Justice 
of  Chetier,  was  appointed  His  Majesty's  Solicitor-GciicraI| 
and  afterwards  knighted  accordingly. 

TO  I..  IV.  A 


CASB8  IN   MICHABLMAS  TBKMi 
1819. 

REGULA  GBNERALIS. 

Saturday,  It  18  ordered^  That  from  and  after  Thursday^  the  eleventh 
day  of  NovenAer  inatant,  every  notice  for  justifying  bail  in  per* 
son  shall  be  served  before  eleven  o'clock  in  the  forenoon  of 
the  day  on  which,  according  to  the  present  practice,  such  no- 
tice ought  to  be  served ;  except  where  an  order  of  the  Court 
for  further  time  shall  have  been  obtained,  in  which  case  it 
shall  be  sufficient  to  serve  the  notice  before  three  o'clock  in 
the  afternoon  of  the  day.  on  which  such  order  shall  be 
granted ;  and  in  all  the  cases  aforesaid,  the  affidavit  of  ser-* 
vice  shall  specify  the  time  of  day  at  which  such  notice  shall 
have  been  served. 

By  the  COURT. 


Saturday,  ANONYMOUS. 

Nov^6. 

The  essoign       Mr.  Serjt.  Pell  moved  to  enter  up  judgment  on  an  old 

colored  wttL  warrant  of  attorney,  on  an  affidavit  which  stated  that  the 

day  within ^e  defendant  was  alive  on  the  third  instant,  being  the  essoign  day 

an  application   of  this  Term, 
can  be  made  to 
enter  up  judg- 
ment on  an  old       But  the  Court  referred  to  the  rule  laid  down  by  them  in 

tomey,  on  an  the  last  Term  (a),  and  held,  that  ai^  it  was  necessary  for  the 
iS^the'Vurty  »^^*^'  ^  ***^^  **^  ^^^  defendant  was  alive  on  a  day  mthiu 
Jo^be^^jve  on    the  Term  in  which  the^  motion   is  made^  the  essoign  day 

could  not  be  considered  as  being  within  the  Term  for  that 

purppse* 


that  day. 


The  learned  Serjeant  therefore  took  nothing  by  his  motion^ 


(a)  See  Hamieff  v.  AUasion^  ante,  vol.  iii.  p.  606. 


IN  tttl  ^itnrril  TRAR  OF  GBO.  llU  ^ 

1819. 


Harper  and  Anotlier,  Assignees  of  FiTzcEilALD,  li  Bank-      Satnrdur, 
nipt,  V.  AbR AHAJhIS.  ^^^-  ^^ 

This  was  an  action  of  trover  for  a  ship.    At  tbe  trial  of  WhercpWntiff 

obtained  a  Yer- 
die  cause  before  Lord  Chief  Justice  Dallas,  at  Westminster,  dict,iiibjectto 

at  the  Sittings  after  the  last  Term^  the  plaintiffs  obtained  a  Ifn^^^bL 

verdict  for  ^3000,  subject  to  a  reference,  by  which  an  ar-  ftJ^^'^tfifKhU 

bkratorwas  directed  to  inquire  what  alteration  had  taken  aviara,aDiitb« 

1         .,  1  -,        1..  1.  ^1  mi  titjfe  agreed 

^ce  IB  the  value  of  the  ship  since  the  time  of  the  cdnvei^  tbatnnoUier 

aion.    It  appeared  that  a  person,  by  the  name  of  St.Barbe,  Su, ted^^^  1  ■^ 

had  been  duly  appointed  an  arbitrator  for  this  purpose,  and  •tt'll'^^D(l  ono 

that  be  died  shortly  after  such  appointment,  without  making  warrhotigccCfd 

his  award;  that  it  was  agreed  between  the  parties,  that  his  t&tiurv:— The 

partner.  Green,  shoold  be  appointed  in  hU  stead,  but  that  S' rtl'ali^tli 

when  he  was  about  to  make  his  award,  the  defendant's  at«  ^®  ^^f}^  ^/ 

'         ^  ^  the  arbitrator 

tomey  gave  him  notice  not  to  do  so,  and  objected  to  his  be-  had  the  effect 

ing  substituted  for  St,  Barbel    Under  these  circumstances,  caa8e,aiidai 

Mr.  Serjt.  Taddy  now  moved,  that  the  postea  might  be  de-  ^*2d  not  be 

livered  to  the  plaintiff  for  £5000,  or  that  the  name  of  Green  aaedoutonthd 

.,-.  t-t  1         i.i.  •  «/.<v     ▼erdict,  on  ac» 

mignt  be  mserted  m  the  order  of  reference,  instead  of  a/,  count  of  sack 

Barbe.  '^^^ 

But,  Per  Curiam. — Although  the  refusal  by  the  defendant's 
attorney  was  contrary  to  good  faith,  we  cannot  grant  this  ap^ 
plication — such  an  one  has  never  been  made  before.  As  the 
verdict  was  subject  to  a  reference,  the  death  of  tbe  arbitrator, 
vmhont  having  made  his  award,  has  the  effect  of  opening  the 
cause,  and  it  may  be  re-tried.  It  is  quite  clear,  that  judg- 
flsent  cannot  be  entered  up,  or  execution  sued  out  on  the 
verdict  as  it  now  stands,  on  account  of  the  death  of  the  ar* 
tutrator. 

Refused. 

A  t 


r  CASKS  IN  MICHABUCAS  TBKV, 

1819.  Mr.  Seijt  Taddy  afterwards  obtained  a  rule  ntif,  that  the 

j^][^^      postea  should    be   delivered  to   the  plaiotiff  for  ^3000, 
«•  with  liberty  to  reduce  it,  and  enter  a  verdict  for  one  shil- 

ling, which  was  afterwards  made 

Absolute. 


Not.  6d 


ToMUNSON  and  Others  v.  Clabk. 


If  a  defendtnt  Thb  j^aintiffs,  who  are  attomies,  arrested  the  defendant  for 
anattonieyfor  f<Bes  due  to  them,  and  for  which  they  had  delivered  their  bill 
ofcMU  be  del  ^^  ^^^*  ^^*  ^^^'  l^aughan  now  moved  for  a  rule  niii, 
Urered  to  him  ^i  the  defendant  might  be  discharged  out  of  custody  on 
withoDt  being  ^  «.,.•.,. 

signed  :—Hft     entermg  a  common  appearance,  on  an  affidavit  which  stated 

charged  ont  of  ^^^  ^  hill  on  which  the  action  was  brought  was  not  signed 
SriMawnT.""  ■ccowJing  ^o  the  statute  2,  Geo.  2.  c.23.  8.23,  made  per- 
nonapp^r.  petual  by  SO  Gtfo. 2.  c.  19^  s.75.(a).  He  therefore  sub- 
want  of  Boch     mitted  that  the  plaintiffs  were  not  justified  in  holding  the 

S".'d."f«:ftadefe«lanttob«l. 

the  action  on 
producing  the 
bill  at  the  trial.      But,  Per  Curiam* — This  is  matter  of  defence,  and  not  a 

subject  for  discharging  a  defendant  out  of  custody.     If  he 

give  the  bill  in  evidence  at  the  trial,  and  the  signature  of  the 

plaintiffs  be  not  attached  to  it,  they  must  consequently  be 

nonsuited. 

Rule  refused. 


(a)  By  which  it  it  enacted,  that  *'  No  attorney  shaU  commence  any  ac- 
tion  or  snit  for  the  recovery  of  feea,  at  law  or  in  eqmty,  until  the  expira- 
Ibn  of  one  month  after  the  deliveiy  of  hia  bill  of  fees  to  the  party  to  be 
charged  therewith ;  which  bill  ibonld  be  rabfcribed  with  the  proper 
hand  of  tnch  attorney," 
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Samdbrson  and  Anotber  v.  M'Couom.  JNorauL 

This  wm  an  action  of  aaumptiif  on  a  policy  of  insurance  A  policy  of  in- 

imderwritten  b;  the  defendant,  on  the  ahip  Fenerabk,  in  fV-  eff^ra  a 

truaty^  1818— in  which,  the  voyage  was  described  «  at  and  jJlJ^pS^^S^^ 

from  Liverpool  to  the  ship's  pcMrt  or  place  of  dischaige  and  ^t  umI  dmnng 

loading  in  Africa  and  the  African  isbnids,  and  daring  her  and  from   ^ 

ir^  there,  and  at  and  from  thence,  back  to  JUoefpoo^  or  the  ^1^"^^ 

fiist  port  or  phce  of  discharge  in  the  United  Kingdom;  and  ^^7  <<>  P^ 

that  it  might  be  lawful  f(v  her  in  that  voyage  to  proceed  and  suy  at  an^r 

sul  to,  and  touch  and  stay  at,  any  ports  or  places  whatso-  ^g^and' 

ever  and  wheresoever,  as  above,  with  liberty  to  $eU,  barter,  J^^^Lu^bSlifl 

and  exchange  goodi,  and  load,  unload,  and  reload  goods,  at  ter,  and  ex- 

any  or  all  of  the  ports  and  places  she  might  call  at  and  pro-  ud°oa(^°un^ 

ceed  to.**— At  the  trial  of  the  cause  before  Lord  Chief  Justice  i^d'^^oli^  at 

Dallasy  at  GuUdhalL  at  the  Sittings  after  the  last  Term,  it  «1>  or  ^y  o^ 

*  -o  'the  ports  she 

appeared  that  the  vessel  was  wrecked  during  her  homeward  might  caU  at 

voyage,  and  that  in  the  body  of  the  policy  the  words,  '<  <e//,  ^u^Z/STeM.' 

barier,  and  exckatige  goods/'  were  interiined,  with  the  assent  ^^^  ^ui^L- 

of  some  of  the  underwriters ;  and  that  in  the  description  of  sored  ioiirted 

the  sisk  therein,  the  words  **  and  trade"*  were  also  interlined,  bmUr,  JndZt- 

after  those  of  «  during  her  stay;"  and  that  a  copy  of  the  t!^n^i^t 

policy  was  made  when  the  goods  were  insured — but  no  proof  ^or<J», "  «»«' 

was  adduced  when  the  interlineations  took  place.    Thede-  those'of  "  d«r- 

iar  her  tiau  " 

fendant,  however,  called  a  witness,    who  swore    that  the  end  which  were 
words  "  and  trade*'  were  not  inserted  in  the  policy  when  he  b^^TvSSfofthe 

signed  it,  although  he  had  before  put  his  signature  to  the  uaderwriters : 
y^        .        ,.        .  •  ,      .         -.  .  .        Held,  that  the 

former  mterluieation.    It  was  also  m  evidence,  that  another  alteration  was 

underwriter  declined  to  subscribe,  as  the  words  <'  and  trade**  ^dXrefore 

had  been  introduced.     For  the  defendant  it  was  insisted,  that  f}^  ^l  *v<'*<> 

'  the  policy 

against  an  iin« 

derwriter  who 

had  subscribed  his  initials  to  the  words  ''  seU,  Urier^  oad  txchange  good$,'*  but 

liad  not  assented  to  the  insertion  of  the  words  **  end  trrndt,*  alUioug h  his  initials 

were  subscribed  to  them. 


S  CASKS  Ilf  MICIKAUMAS  TEBMt 

1B\9.        (hose  alterations  avoided  the  poCcy.    The  Jury,  however, 
SAifDBitioN    ^^^^^  **^  *®'*  ^^  •  liberty  to  trade,  independently  of  those 
«•  words,  and  accordingly  found  a  verdict  for  the  plamtiffs. 

M^CviLOVf 

Mr.  Serjt.  Lens  now  moved  for  a  rale  nisi,  that  tfau  ver* 
diet  might  be  ket  aside,  and  a  nonsuit  entered,  on  the  ground 
that  those  interlineations  had  vacated  the  policy.  He  sub- 
mitted, that  no  liberty  to  trade  was  given  by  the  policy  as  it 
originally  stood,  and  that  if  the  words  ''  and  trade'*  had  not 
been  subsequently  introdaced,  the  policy  would  have  been 
confined  to  the  loading  and  unloadmg  of  the  sUp,  whereas, 
by  the  latter  alteration,  it  extended  to  trading  also.  He 
contended,  that  if  either  of  the  alterations  were  material, 
and  made  without  the  consent  of  the  defendant,  the  policy 
would  be  destroyed  as  to  him ;  that  if  the  latter  alteratioq 
had  been  accidental,  there  would  have  been  a  material  dis- 
tinction, but  that  the  introduction  of  the  words  ^'  and  trade*' 
alone  warranted  a  trading.  Although  the  defendant  had  sub- 
scribed his  signature  to  the  former  interlineation,  still  the  po-r 
licy  was  not  complete  as  to  him,  until-  he  had  inserted  his 
initials,  to  shew  his  approbation  of  the  insertion  of  the  latter. 
He  cited  the  cases  of  Langhorn  v.  Cologan  (a),  and  Fairlie 
V.  Christie  (b),  to  shew  that  a  material  alteration  in  a  policyi 
without  the  consent  of  the  underwriter,  vacates  the  policy 
as  to  him. 

Lord  Chief  Justice  Dallas. — ^This  case  does  not  appear 
to  me  to  fall  within  the  rule,  where  it  has  been  decided  that 
a  material  alteration  avoids  a  policy.  After  the  interlinear 
tiohs  in  question  were  made,  the  underwriters  were  requested 
to  subscribe  to  them.  If  they  refused  to  do  so,  they  would 
still  be  liable  on  the  policy  as  it  originally  stood.  The  altera^ 
tions  here  stood  as  to  the  other  underwriters,  and  they  paid 
the  loss  widiout  hesitation ;  and  the  only  question  at  the  trial 

(«)  4  TawU,  330.  (6)  AnU,  vol.  i.  p.  114.    S.C.  7  Tmmt,  416. 
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was,  whether  (he  alteraUoos  were  made  without  the  assent       lAMi 
cf  the  defendant.    The  Jury  were  of  opinion,  that  the  ves-    sjJI^]JJ[^- 
sel  had  liberty  to  trade  wifhoot  Hke  ifaseftioii  of  the  latter  9. 

words,  and  it  was  in  evidence,  that  it  was  usual,  under  a 
poficy  of  thb  description,  to  trade  to  Africa  under  the  gene- 
ral terms  previously  contained  in  it.  The  alteration,  there- 
fore, is  immaterial  with  respect  to  the  defendant,  as  he 
would  have  been  bound  without  it.  Besides,  several  othet 
underwriters  consented  to  it  without  any  hesitation — and 
Aerefbre,  such  alteradon  can  apply  only  to  those  who  were 
bound  by  subscribing  dieir  initiab  after  the  latter  words  had 
been  introduced. 

Mr.  Justice  Pakk  concurred. 

Mr.  Justice  BvitKOueR  was  absent. 

Mr.  Justice  Rtchahhson. — The  defendluit  not  only  re- 
cognised, but  adopted  one  of  the  interlineations,  by  putting 
his  initials  to  the  policy  after  it  was  inserted.  The  original 
policy  expresses  on  the  iace  of  it  a  contract  with  several  in- 
dividuals, as  underwriters ;  if,  therefore,  some  of  them  con- 
sent to  die  alteradon  after  it  is  executed  by  them,  and  others 
refuse  to  do  so,  those  who  consent  make  the  altered  in- 
strument dieir  own,  but  those  who  do  not,  remain  liable  on 
ifaeir  original  contract.  In  Langhorn  v.  Cologan,  the  plain- 
tiff declared  as  if  the  subject-matter  of  the  insurance  had 
been  added  and  adopted.  Here,  however,  it  has  been  con- 
tended, that  the  interlineation  of  the  words  '<  and  trade'* 
have  avoided  the  policy  as  against  the  defendant,  and  those 
other  underwriters  who  have  not  consented  to  it ;  but  as  they 
have  not  subscribed  their  initials,  or  assented  to  the  insertion 
of  those  words,  the  original  policy  stands  in  force  as  against 
diem,  as  they  had  an  election  to  adopt  such  interlineation 

or  not. 

Rule  refused. 


36ld. 
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^onSny,  BARtow  and  ADodier  v.  Leckie. 

:^.atRMMiior-  This  was  an  action  of  asnmipsU,  on  a  pobcy  of  insunnce 
Btui/co.  to  eflFected  by  the  plaintiflFs  on  the  2d  o(  Januaty,  1819^  on 
Br^^w/i-  "^"  *n  *^*"'  •>?  ^  *»P  L'Olioier,  on  a  voyage  from  Brtooi 
fore  ibe  voMel  to  Rotieii.  and  underwritten  by  the  defendant  for  £W0.  The 
sailed  be  di-        ,,.  .,  .^  -'i- 

rected  his         declaration  contamed  two  counts,  the  first  avemng  the  vor 

^Ttoi^fT'  ^c'^  to  ^  ID  ^®  plaintifi,  and  the  other  in  one  Lewu^ 

im^^M^^  Poi^icffier.     The  defendant  paid  the  premium  into  Court, 

thegoods^cant-  on  the  couut  for  money  had  and  received.    At  the  trial  of 

•nnoce  to  be*  the  cause  before  Lord  Chief  Justice  Dallas,  at  Guildkall,  at 

MniT^^t  ^^  Sittings  after  the  last  Term,  the  following  facts  were  ad- 

of  the  former    mitted : — ^That  Poupellier,  a  resident  at  Rouen,  ordered  the 

insoraiice  by  , 

ji.   Neither  of  iron  in  question  of  the  plaihtifis,  who  resided  at  Bristol,  and 

w^ecaw^l-     ^At  ^^  shipped  it  on  his  account;  that  before  the  sailing 

!^t!^b"^    of  the  ship  from  Bouen  to  bring  the  iron,  Poupdliet  or- 

was  void  on  the  dered  an  insurance  to  be  made  on  it  for  the  voyage  in  ques* 

etthnent  ^lo*  tion,  by  a  letter  written  on  the  15th  September,  1818,  to 

agalut^im  on*    ^^^^  ^^^  ^0.  his  agents  in  London,  who  accordingly 

derwriter  by     caused  a  policy  to  be  effected  on  the  18th  of  that  month,  for 

the  policyef-    the  purpose  of  covering  the  iron.  The  vessel  did  not  sail  from 

Hcwfttilto^y  *o«*«  »»  early  as  was  expected,  but,  in  January  1819,  the 

wereentitledto  iron  was  put  on  board  by  the  plaintiffs,  at  Bristol,  on  ac« 

recover  fA.*§  . 

a^ent  havuig     count  of  PoupelHer,  and  they  not  being  aware  that  he  had 

be^e^cted^  effected  his  own  insurance,  sent  instructions  to  their  broker 

and  that  the      ^q  effect  the  policy  on  which  the  present  action  was  brought. 

ivarranted  in     The  plaintiffs  having  afterwards  learnt  that  PoupeUier  had 

had 'an  implied  previously  insured  the  iron  himself,  directed  their  broter  to 

authority  so  to  apply  to  the  underwriters  to  cancel  the  policy  effected  for 

them,  and  get  a  return  of  the  premium  from  the  under* 

writers,  which  was  not  done.    The  vessel  was  totally  lost  by 

wreck,  when  the  assured  called  on  the  underwriters  of  die 

first  policy  to  pay  the  loss,  which  tliey  refused  to  do,  on  the 

ground  that  the  contents  of  the  letter  of  order  had  not  been 
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to  them,  when  ihqr  called  cm  the  nnderwriteriy  1819. 
'  the  policy  in  queetiony  for  a  total  lots.  For  the  de* 
fendent  it  was  insbted,  that  the  phiptifh  were  not  entitled  to 
ieoo?er^  as  they  eflfected  the  policy  without  any  orders^  or  ex*  Lacna. 
preia  or  implied  authority  from  Panfeliier,  who  alone  waa 
iBlensted  in  the  iron.  The  Jury,  however,  found  that 
there  was  an  implied  audiority  for  them  to  do  so,  and  ac- 
cordingly found  a  verdict  for  the  plaintiffs.       ^ 

Mr.  Serjt.  Faughan  now  moved  for  a  rule  nin,  that  this 
verdict  might  be  set  aside,  and  a  new  trial  granted,  on  the 
above  objection,  and  distinguished  this  case  from  that  of 
Hagedom  v.  Olitenon  (a) ;  as  there,  the  par^  who  was  in- 
terested, adopted  the  act  of  the  person  who  made  the  in- 
surance, and  as  he  took  on  himself  to  insure  for  the  party 
interested,  he  would  have  been  liable  to  pay  the  premium  to 
die  underwriters,  whether  he  had  the  authority  of  such  party 
or  not,  as  the  latter  had  the  option  of  adopting  the  policy 
afierwards;  and  he  submitted,  that  if  no  loss  had  happened, 
Ibe  plaintifis  might  have  obtained  a  return  of  the  whole  of 
die  piefluom  from  the  underwriters  on  the  policy,  and  that 
the  assured  could  not  be  liable  to  pay  any  premium  thereon 
to  any  one. 

Lord  Chief  Justice  DALLAs.-^It  appeared  at  the  trial, 
diat  the  policy  in  question  was  effected  by  the  plaintiff's 
clerk,  who  received  instructions  to  do  so  From  Poupeltier^u 
clerk,  and  I  left  it.  to  the  Jury  to  determine  whether  the  lat* 
ter  waa  authorised  by  Poupellier  to  give  such  instructions. 
They  found  that  he  was ;  and  I  am  of  opinion  they  were  per- 
fectly right  in  so  finding.  The  only  question  is,  whether  the 
plaintiffs  had  an  express  or  implied  authority  from  Povpdlier 
lo  effect  the  policy.    It  is  true  there  was  no  express  autho* 


(«)Siir«iil.^  6^210.485. 


to 


MW. 
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fitji  btit  hk  elerk  mif^taet  is  a  gmeni  ngent,  ami  das  o»* 
der  therefore  w#dd  be  witliiii  the  eoope  of  ik  mAonty% 
but  bejrond  this,  it  hat  been  adopted  by  Poapetff^  himseM, 
and  whetfaer  such  adoption  be  made  by  previous  amhority  olr 
Mbsequent  aoquieacenoe,  I  have  ao  doubt  but  dial  *e  Jmf 
trere  perfecdy  warranted  in  finding  that  die  ciieA  bad  an  im- 
idied  authority  to  cause  the  policy  to  be  efliBcted,  and'  tbefe^ 
fore  that  their  verdict  cannot  be  distudbed. 


Mr.  Justice  Paek  concurred, 

Mr.  Justice  Burrough  vras  absent. 

Mr.  Justice  Riohabdson. — ^l  ifaink  the  Jury  were  war- 
ranted in  finding  that  the  policy  was  effected  by  die  plaintifla 
widi  the  authority  of  Powpdliert  lad  that  hb  agent  was  em* 
powered  by  him  to  make  the  order^ 

Rule  refused  («)• 

(«)  8«e  Grasf  V.  WU^  4  Jkimi.  380.  slid  BOl  v.  Jvlttsp,  antSi  vol.  i. 
page  155. 
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Harris  and  Another,  Assignees  of  Bendall,  a  Bankrupt^ 
9.  LuNELL  and  Others. 


A,  sold  goods  This  was  an  action  of  trover  for  1180  bushels  of  barley. 
for^b*Vbifi  at  ^^  *®  ^^  ^^  *®  ^"*®  before  Mr.  Baron  Graham,  at  the  last 
two  months,      Assisies  at  Bristol,  it  was  proved  diat  Bendall  became  bank* 

and  not  being 

able  to  obtain  ...  ,    ^ 

it  from  B.  and  doubting  his  solvency,  A.  employed  his  broker  to  rcptirchase 
them  in  his  own  name,  which  wras  done,  although  at  a  great  loss.  B.  after- 
wards became  bankrupt,  without  knowing  that  the  goods  had  been  repurchased 
by  the  broker  on  account  of  A.  In  an  action  of  trover,  brought  by  the  assignees 
of  B.  against  A.  for  the  goods :— HHd,  that  they  were  not  entitled  to  recover, 
as  the  transaction  was  flot  fraudulent  on  the  part  of  i4. 


iVMiy  pi«Q'^^'ttC»  A*  dtfandMli  iold  thft  bwley  in  question       ^^^ 
l»  kMb  «t  the  rate  of  79m  JULjmt  bmhd,  to  bo  paid  iofhj  «. 

Ids  Ul,  at  two  mofUhn  fiKm  tbe  Irtof  Ffirvaiy  tkcB  mst;  ^^^^^ 
Aat  tbe  defendants  on  dial  d^]^  a^d  liei|uently  afterward^ 
called  on  the  bankrupt  for  the  bill,  but  were  unable  to  ob- 
9u$  i^  alid  Oft  learaing  that  he  was  m  iasoheat  ciaenm* 
B^  Ihejr  efl^;doyed»  btokca  to  sepufchaiie  the  bad^  for 
,  who,  on  the  UlhotMarck,  bought  it  fran  tba  baola^ 
mpt  at  diosaaopMe  he  pvo  foe  it^  alAoagh  it  hadfaUmi 
one  ahiUiog|>cr  hvshel  in  tho  anrkal  soifio  he  puscbMod  it  of 
the  defendaiMs,  and  the  brolDsr  was  to  pa j  for  it  by  his  bill  at 
too  iBooths.  No  invoice  or  hill  of  parcels  was  made  out. 
On  die  cross  exaasinatioo  of  one  of  die  defendants  before 
ihe  commissioners,  he  admitted  thai  the  barley  was  originally 
sold  to  the  bankrupt,  who  was  to  pay  for  it  on-  the  terms 
above  mentioned ;  but  that  when  he  was  called  on  for  tbe 
Inll,  he  wanted  an  extension  of  credit,  when  the  defendants 
ordered  their  broker  to  repurchase  it  in  his  own  name,  and  at 
all  events,  and  take  it  to  his  own  warehouse,  without  letting 
the  bankrupt  know  that  die  defendants  were  in  fact  tbe  pur- 
diasers,  and  they  said  that  diey  would  bear  the  loss  if  any 
occurred.  It  was  further  proved,  that  the  bankrupt  ordered 
die  broker  to  pay  the  defendants  the  money  due  to  them,  al- 
dioof^  be  had  raceifodno  intimatidn  whatever  that  the  pur- 
chase in  question  was  made  on  their  account. — ^The  learned 
Baron  was  of  opinion^  that  there  was  not  sufficient  evidaaoe 
to  flhew  that  the  bankrupt  was  privy  to  this  transftctioni  n^ 
dier  could  it  he  considesed-  as-  firaudideot.  oo  the  part  of  the 
defendants;  but  he  left  it  to  the  Jury. to  consider  whslher  it 
were  so  or  not.  They  thought  not,  and  aecoffding}y. found  a 
verdict  for  the  defendants. 

Mr.  Serjt.  TiuZdfy  now  moved  for  a  nde  nut,  thai  tfato.  vcv« 
diet  mig^  be  set  aside,  and  a  new  trial  granted,  and  insisled 
that  the  defendants. had  been  guilty  of  firaud  to  procure  the 
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barley  from  the  bankrupt^  through  concealed  and  indirect 
means;  that  it  was  not  necessary  for  the  bankrupt  himself  lo 
be  privy  to  the  transaction,  or  concur  with  it,  so  as  to  make  it 
fraudulent  within  the  spirit  of  the  bankrupt  laws ;  and  he 
cited  the  case  of  Noble  ▼.  Adams  (a). 


But  the  Court  (6)  observed,  that  that  case  did  not  bear 
the  most  distant  anal<^  to  the  present,  as  here  there  was  no 
evidence  whatever  of  a  fraudulent  transaction.  The  barley 
was  originally  sold  and  delivered  by  the  defendants  to  the 
bankrupt,  who  wished  an  extension  of  time  of  payment  be- 
yond the  terms  agreed  on.  The  defendants  then  finding  they 
could  not  obtain  payment,  or  a  bill,  from  the  bankrupt,  em- 
ployed their  broker  to  repurchase,  and  there  can  be  no  pos- 
sitde  objection  to  their  endeavouring  Co  gain  a  repossession 
of  tlieir  property  through  these  means. 

Rule  refused. 


(a)  S  Mm-tk.  366.    S.  C.  7  Tami.  5^. 

(b)  AbietUe,  Mr.  Jostice  Bmrough, 


Wednesday, 
Not.  lOth. 


In  an  action  on 
the  caae,  for 
enticing  away 
the  plamtiif 's 
serrants,  the 
meaanre  of  da- 
mages is  not  to 
be  ascertained 
at  the  actaal 
loss  he  sustain- 
ed at  the  time, 
bat  for  the  in* 
jnry  done  him 
by  canning 
them  to  leave 
his  employ- 
menu 


GuNTBR  V.  AsTOB  and  Others. 

This  was  an  action  on  the  case,  brought  by  the  plaintiff,  a 
manufacturer  of  piano-fortes,  against  the  defendants,  for  hav* 
ing  enticed  away  his  workmen  from  his  manufactory,  to  go 
into  their  service.  The  declaration  charged  the  defendants 
with  conspiring  together  to  entice  away  his  servants.  At 
the  trial  of  the  cause  before  Lord  Chief  Justice  Dallas, 
at  Guildhall,  at  the  Sittings  after  the  last  Term,  it  was 
proved,  that  one  of  the  defendants  had  invited  the  plaintiff's 
servants  to  a  dinner*  where  he  proposed  taking  them  from 
the  plaintiff  at  advanced  wages^  and  induced  tbein  to  sign 


YV  run  BIXTIKTH  TKAR  OF  0»>»  f  IT* 


IS 


w  ivreement  to  Aat  cflSsct;  dwt  die  iervaots  were  not  hiied       ^^^ 
Iqr  the  pleiiitiff  for  a  liauted  or  conitaiit  period^  bat  woiked      ovvrEft 
by  Ae  piece;  and  tbat  tbey  afterwards  were  employed  by  the       a^^^, 
defendants.    It  was  also  profed,  that  the  pliiinti£F  revised 
about  XdOOper  mmm  by  tht  sale  of  his  instniments.    His 
Lorddiip  was  of  opinion  diat  the  plaiotiflf  had  fully  made 
out  bis  case,  and  left  it  lo  die  Jury  to  ascertain  what  damages 
he  had  sustained  by  die  misconduct  of  the  defendants;  and 
diey  foond  a  ferdict  for  him  for  i?l600. 

Mr.  Sojt.  T^ens  now  raored  for  a  new  trials  on  the  ground 
diat  the  damages  were  ezcessiTe,  as  die  Jury  had  indiscrimi- 
nately given  the  plamtiff  die  Talue  of  two  years  profit  arising 
to  him  from  the  sale  of  his  instruments.  He  submitted^ 
that  as  the  men  worked  by  die  piece,  each  of  them  was  jus- 
tified in  leaving  the  plaintiff  when  he  had  completed  the 
work  hehadin  hand;  and  that,  in  point  of  fiict,  the  plaintiff 
could  only  be  entided  to  recover  damages  for  die  halMay 
that  his  workmen  accepted  the  defendants'  invitation.  If 
they  had  not  met  on  that  day,  this  action  could  not  be  sup- 
ported, as  die  deCendants  could  not  be  deemed  responsible  for 
employing  the  plaintiff's  servants,  when  they  were  empowered 
to  quit  his  service  on  the  completion  of  their  work  m  hand. 
Although  the  declaration  has  charged  the  defendants  with 
conspiring  together  to  entice  away  the  plaintiff's  servants,  still 
there  was  no  evidence  of  such  conspiracy,  and  it  could  there- 
fore only  have  beeu  inserted  in  order  to  furnish  matter  of 
aggravation.  In  pomt  of  fact,  therefore,  this  is  merely  an 
actiosi  on  the  case,  for  enticing  away  the  plaintiff's  servants ; 
and  in  Skinner  v.  Gimt<m{a),  which  was  an  action  on  the 
case  against  three  defendants,  for  a  conspiracy  in  procuring 
the  plaintiff  to  be  maliciously  held  to  bail,  the  Court  held, 
that  the  substance  of  the  action  was  the  undue  arresting  of 


(a)  t  Smmd,  Its. 


14  cMftir  iir  MeKAttUrii  Titttt, 

iBlfk  the  pltiii(iff>  atld  not  the  conaiAvcy.  Sa,  iti  Mufid  4. 
■^^^  FnN^Ctf)^  which  wto  an  tctioit  on  die  ease,  in  the  tiatare  of 
V.  ft  conspirtey  agftkitft  four,  Are  dechirfttion  stated,  fhat  the 
deftndants  per  connfiraHxmem  inter  eos  habitnm,  Ifc.  Lord 
HdU  saidy  that  it  being  an  action  on  thti  ca^fe,  in  the  na- 
tofe  of  8  conspiracy,  all  might  be  acquitted  to  one,  and  he 
be  ibund  guilty,  notwi^standfaig  the  words  per  conspira-^ 
Honem.  Here,  dierefore,  the  only  hijury  the  plaintiff  has 
tostabed,  b  the  loss  of  the  service  of  his  Workmen  for  the 
space  of  half  a  day,  when  they  accepted  the  defendants'  in* 
vitalioB* 

Loid  Chief  Justice  Da  i.i»as.~I  left  it  to  the  Jury  to  give 
dniifF|if  conmenswate  wilii- the  iiyiiry  the  plaintiff  had  sus-* 
laioed*  The  defendants  clandestinely  seafl  for  his  workmen^ 
wmi  ImvMig  camsed  them  to  be  intoxicated,  inAieed  them  to 
SgBL  att  agseenmit  to  leave  him  ssid  come  to  them — ^by  which 
die  pUntiff  was  miriy,  if  not  ribsdiutely  ruined.  I  am  by 
BO  menaa  dissatidMd  with  the  verdict  the  Jury  have  foond,  as 
tba  conduct  of  die  defendwls,  in  point  of  fact,  amounted 
to  att«  absolote  oeMpiraxry^  and  I  therefore  thmk  the  Court 
oannet  mw  be  called  on  to  interfere  by  granting  a  new 
triak. 

Mr.  Justice  Park. — The  misconduct  of  the  defendants 
in  this  case  appears  to  have  been  most  gross.  It  has  been 
said  that  the  plaintiff  has  only  sustained  damage  for  the 
value  of  the  half  day's  labour  of  his  workmen,  when  they 
visited  the  defendants ;  but  it  is  not  for  the  Court  to  ascer- 
tain the  precise  damages  he  is  entitled  to,  as  that  was  most 
properly  left  by  my  Lord  Chief  Justice  to  the  Jury* 

Mr.  Justice  Bcrrough  was  absent. 

Mr.  Justice  Richardson. — ^This  was  an  action  for  se* 
duciDg  and  enticing  away  the  plaintiff's  servants..    The 

(a)  6  Mod,  169. 
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lof  damgMbeiawtididto  leoaWe fi^ni the dkfcadarti 

if  40t  QQceMirily  to  b«  GonfiiiMl  to  tboie  Mnnnti  he  MigM 

bftve  w  his  cvpkiy  at  the  tine  Ihagr  weie  n  cnboedy  or  for 

tkalpart  of  the  di^ /m  wUdi  thqr  ahinied  thoMelvM 

hm  service,  but  he  is  eotilied  to  lecover  daaageB  for  the 

ioM  he  Mwt»ined  hgr  tiwir  leiifiqg  hia  at  &at  crilical  pe* 

riod    It  afipean  toa  that  the  defendanlt  oonl»ied  to  al« 

hue  Aefli  teom  hit  eeracs^  and  I  do  not  tiunh  tiM  Court 

oa^  now  to  infer  that  two  jeara  .profit  it  too  much  for  die 

plaintiff  to  noovec 

Role  refosed  (a). 

(«)  See  a  learned  note  by  Mr.  Scijt  Wm&m»^  l  Smmd.  fSO,  (4%  in 
unveil  ke  approved  of  tliAjiVlpiept  of  the  Coar^  k^gMpwar  a.  i 
altfaoa^  Sswuifn  differed  from  him. 


1619. 


QoaTsa 
Aavea. 


Tms  waa  an  action  of  0i$wnf§U,  on  a  policy  of  inanranee 
on  ahip  andgpoda,  fiooa  NemfoundUmd  to  Cork  and  Wdim^ 
ford,  including  all  risk  in  craft  to  and  froaa  the  wssei.  At 
the  trial  of  the  cause  before  Lord  Chief  Justice  i)a//a«,  at 
GuUdhaUf  at  the  l^ittiags  after  the  last  TenD>  it  was  proved, 
that  the  vessel  arrived  at  die  entrance  of  Cork  harbour^  where 
the  captain  took  a  pilot  on  board,  and  that,  on  the  following 
day,  the  vessel  took  ground  about  two  miles  up  the  haibour, 
owing  to  the  shallowness  of  water,  and  continued  so  ontH 
die  waa  floated  by  the  next  tide;  that  she  took  ground  again 
en  the  next  day,  vnthin  a  mile  of  the  town,  from  the  same 
cause,  and  was  again  floated  by  the  following  tide ;  and  that, 
on  the  third  day,  the  pilot  directed  her  to  be  taken  to  Papers 
quay,  where  she  was  afterwards  moored  at  high  water;  and 
that  she  there  took  the  ground  again,  on  die  ebb  of  the  tide, 
about  an  hour  afterwards,  and  was  thrown  on  her  broadside, 
by  which  ahe  was  much  injured,  as  well  as  a  cargo  of  fish 


Wedaetday, 

NoY.  lOth. 


A  veuel,  with 
a  cargo  on 
board,  took  the 
gnrand  on  two 
SQccessivedayt 
ingoungnpCorfc 
harbour,  under 
the  direction 
ofa  pilot,  and 
being  after* 
wards  moored 
in  the  usual 
course,  was 
thrown  on  her 
broadside  by 
the  receding  of 
tlie  tide,  and 
received  a  con- 
siderable in- 
jury :— Held, 
that  this  was 
not  a  stranding 
within  the 
meaning  of 
that  term  in  a 
policy  of  inrar- 
ance. 


18  CASKS  IK^  MICHABLVAS  TUSLti, 

1819.        which  she  had  brought  tnm  NemfaumOand.    It  wu  als« 
^^^       proved,  thai  she  was  under  the  direction  of  the  pilot  from 
'^  *•  the  time  she  entered  the  harbour,  until  she  was  moored  in 

the  nsnal  place  for  vessels  of  that  description,  and  that  aH 
vessels  of  that  class  were  liable  to  take  the  ground  on  going 
up  the  harbour.  His  Lordship  was  of  opinion,  that  nnd|r 
th^M  ctrcnmstanoes  the  loss  in  question  could  not  be  con« 
sidered  as  a  stranding,  but  left  it  to  the  Jury  to  determme 
whether  it  were  so  or  not.  They  answered  in  the  negativej 
and  a  verdict  was  accorduigly  entered  for  the  defendant. 

Mr.  S^t.  Faughan  now  moved  for  a  rule  nid,  that  this 
verdict  mi^t  be  set  aside,  and  a  new  trial  granted,  and  snb^ 
mitted  that  this  was  a  stranding,  and  insured  agunst  by  the 
poliqr,  and  observed,  that  whether  it  were  a  stranding  or  no^ 
was  a  question  of  law,  and  not  of  fiict,  and  he  relied  on  the 
case  of  Carruthers  v.  Syd^iham{a),  as  being  applicable  to 
the  present,  where  it  was  decided,  that  die  assured  should 
not  be  prevented  from  recovering  against  die  underwriters 
an  average  loss  on  a  damage  by  stranding,  occasioned  by  the 
neglect  of  a  Liverpool  pilot,  duly  appointed  by  statute,  while 
th6  ship  was  under  his  conduct* 

Lord  CbiSf  Justice  Dallas. — The  Jury  put  Several 
questions  during  the  progress  of  the  cause,  and  eventually 
were  of  opinion  that  this  was  not  a  stranding.  I  perfectly 
concurred  with  them,  and  followed  the  course  adopted  by 
Lord  EUenborough,  in  M'Dougall  v.  The  Royal  Exchange 
Assurance  (fi)f  where,  having  defined  what  be  conndered  to  be 
a  stranding,  within  the  meaning  of  that  term  in  a  policy,  he 
put  it  to  the  Jury  whether  it  were  so  or  not,  and  they  con- 
curred with  his  Lordship  in  thinking  it  was  not  a  stranding. 
However,  I  entertained  no  doubt  at  the  trial,  nor  do  I  now,, 
that  this  was  not  a  stranding^    The  event  happened  in  the 


(c)  4Mma.  ifSelw.  77,        ■  (6)  4  (kmp.  S85. 
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Ohlmuy  course  of  navigatioD,  and  tbe  case  otCarruikin  v.        igij^, 
Sfdebaiiam  is  inapplicable  to  tbe  present.  1^"^ 

Mr.  Jostice  PABK.~Tbe  case  of  B$imM  v.  KemiHg-  ^>'><<'"'^« 
Ion  (aX  decided,  diat,  wbetfaer  tbere  is  a  stranding  or  not,  is 
a  question  for  a  Jurj  to  determine.  If  this  be  conndered  so^ 
cfeiy  underwriter  to  Cork  must  be  liable  to  a  loss,  as  tbe  tide 
alwaja  leaves  vessels  of  a  certain  class  on  tbe  ground  at  low 
V  in  the  course  of  tbeir  progress  up  tbe  barboor.  Tbis 
is  dstingnisbaUe  from  CamUhen  v.  Sjfdeboiktmt  as 
there  the  pilot  acted  contrary  to  usage ;  but  here  no  blame 
can  be  imputed  to  him,  as  it  was  proved  that  all 
of  lUs  descriplion  lake  tbe  groood  on  going  u|>  to 
dwpoft  of  Cor*. 

Mr.  JnsCioe  BunnotiOH  was  absent. 

Mr.  Justice  RicHARl>sov.-^In  Carruihen  v*  Sydebo^ 
Umm,  the  vessd  was  improperij  moored  dirough  the  mere 
;  of  the  pilot,  and  against  the  express  orders  of  the 
Before  the  improvements  were  made  in  the  port  of 
Brisialf  all  vemels,  on  dieir  arrival  tfwre,  were  obliged  to 
lake  the  ground  at  loir  water. 

Rule  irefosed. 


(fl)  7  term  Rip.  tit. 


▼oIh  it. 
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1810. 

Thursday,  SanDS   r.  GrAUAM. 

Nov.  11th. 

An  affidavit  of  An  affidavit  to  hoM  to  bail,  made  by  a  third  person,  stated, 
debt,  Htating  •       ,  ^     •  •    •  «      .         ■        •.•!«.'      •  ^ 

that  the  de-     that  the  defendant  was  indebted  to  the  plamtin  in  the  sum  of 

debtcd  to^Uie*'  ^74  and  upwards,  on  two  bills  of  exchange,  drawn  by  the 

th^°«um*Sf      P'wn^ff*  and  appearing  to  be  accepted  by  the  defendant* 

^74,  on  two     bearing  date  respectively  the  11  th  of  February  last ;— /ind  for 

change,  dravm  goods  sold  and  delivered  to,  and  work  and  labour  done  and 

Sd\aS>te^^^  performed  for  the  defendant  by  the  plaintiff.    The  deponent 

by  the  defend-  then  negatived  a  tender  to  the  plaintiff,  as  he  believed. 

ant,  dated  on  ®  r  ; 

the  11th  of  Fe- 

dnuiry,  and  for      Mr.  Serjt.  HuUo^kf  on  the  first  day  of  this  Term,  had  ob- 

goods  sold  and        .      _         i       .  .    ,        i      .  ^      ,  -  ■    •       ..    i  .  i- 

delivered  to,     taioed  a  rule  If  lit,  that  the  defendant  might  be  dtschargra  out  of 

fabour'done'      custody,  on'entering  a  common  appearance,  on  the  ground  that 

for  the  defend,  ihig  affidavit  was  defective  in  two  points :  fiiBt,  that  it  did  not 
ant  by  the  .       ,     "^  ^  . 

pkiintiff,  with-  appear  that  the  person  making  it  had  any  connection  with  the 

the  bUls'were  plaintiff:  and  secondly,  that  in  order  to  arrest  the  acceptor  of 

^ard^?s^in8uffi-  *  ^^^  ^^  exchange,  it  was  necessary  to  state  not  only  the  date 

cient  and  de-  of  such  bill  in  the  affidavit,  but  that  it  was  due  or  payable 
fective— and  i      .    j.         •      ,  ^     ,  ,  •      •• . 

the  Court  wUl  at  E  day  before  the  defendant  was  arrested ;  but  here  it  did 

wmple^^tal    °^^  appear  that  the  bills  in  question  were  due  at  that  time. 

affidavit.  He  Cited  the  cases  of  Jackson  v.  YaU(a)y  and  Holcombet. 

Lambkin  (£). — ^The  Court  granted  the  rule  on  the  last  ob- 
jection only. 

Mr.  Serjt.  Vaughan  now  shewed  cause,  and  observed,  that 
as  the  affidavit  contained  a  distinct  allegation  for  goods  sold 
and  delivered,  and  work  and  labour,  that  it  was  sufficient ; — 
and  submitted,  that  as  it  could  not  be  considered  a  nullity, 
a  supplemental  affidavit  might  be  filed. 

Mr.  Serjt.  Ilul/ock,  in  support  of  the  rule,  insisted,  that  as  the 
original  affidavit  was  in  point  of  fact  a  mere  nullity,  a  supple* 
mental  one  could  not  be  allowed  or  received  by  the  Court  (c), 

00  2  Maule  4*  Selw.  148. (6)  id.  475. {c)  See  1  Tidd.  6th  edit*  196. 


Graham. 
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(or  no  cause  of  action  could  accrue  to  the  plaintiff  till  the  bills  1819. 
becaoie  due,  for  they  were  only  debUa  in  pragetiti,  solvenda  sanm 
fit  fuharOf  and  it  did  not  appear  by  the  affidavitj  that  they 
were  either  due  or  pajaUe  at  the  time  of  the  arrest;  and  he 
relied  on  the  cases  of  Holcombe  ▼.  Lambkin^  and  Jackson  ▼. 
YaU,  where  Mr.  Justice  Bayky  drew  a  distinction  between 
an  indorsee  of  a  bill  or  note,  and  the  maker,  as  the  one  was 
only  a  collateral  security,  and  the  other  became  a  debtor  pre- 
Miitly,  though  the  instrument  were  payable  at  a  future  day. 
Besides,  the  case  of  Machu  v.  Fra$er{a)  was  precisely  in 
pobt,  where  it  was  held,  that  an  aflSdavit  of  debt,  stating  that 
die  defendant  was  indebted  to  the  plaintiff  on  a  bill  of  ex- 
dhaofe,  drawn  by  the  defendant  on  and  accepted  by  a  third 
peiuon,  and  on  another,  drawn  by  the  plaintiff  on  and  ac- 
cepted by  the  defendant,  without  stating  the  dates  of  the 
biilsy  or  that  they  were  due  and  unpaid,  was  defective. 

Lord  Chief  Justice  Dallas. — It  is  quite  clear,  that  the 
original  affidavit  is  defective.  It  has  been  said,  however, 
that  as  it  contained  a  distinct  allegation  for  goods  sold  by 
the  plaintiff  to  the  defendant,  and  for  work  and  labour,  it 
vras  sufficient ;  but  the  debt  for  which  these  goods  were  sold 
oould  not  be  demanded  or  payable  until  the  bills  of  exchange 
became  due.  This  was  not  stated  in  the  affidavit.  Although 
a  discretion  exists  here  to  grant  a  supplemental  affidavit,  con- 
trary to  the  rule  laid  down  in  the  Court  of  Kin^t  Bench, 
yet  it  has  never  been  allowed  since  I  have  been  in  the 
Court.  At  all  events,  this  case  does  not  fall  within  the  prin- 
ciples of  those  in  which  supplemental  affidavits  have  been  al- 
lowed ;  and  when  the  original  affidavit  is  improper  or  de- 
fective, the  Court  will  not  interfere  to  aid  the  party  making  it. 


The  rest  of  the  Court  concurring, 


Rule  absolute. 


R  2 
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^iid«j,  Doe,  on  the  demise  of  Macbougal  <p.  Roe. 

Not.  mh.  ' 

An  affidevitof  Mr.  Serjt.  Hullock  moved  for  judgment  against  the  casual 

co^^^^he      ejector,  on  an  affidavit  of  service  on  the  28th  of  October  last/ 

and  not^in     ^^  delivering  a  copy  of  the  declaration  and  notice  to  the  sor 

c^unent,  on   of  the  tenant  in  possession,  on  the  premises,  and  explainii^ 

tomnt  in  pot-    the  notice  to  him ;  that  in  a  day  or  two  afterwards,  the  fa- 

tiMi^Aetemmt  ther  and  son  both  acknowledged  the,  service,  and  admitted 

'  ^"h^hi^P^   ^'^  ^^^  ^^^  received  the  same*    He  cited  the  case  of  Smithy 

cdved  the        d.  Stourion  v.  Hur^(a),  where  a  similar  service  on  the 

ftufficientl^as  it  daughter,  on  the  premises,  who  had  delivered  it  to  the  wife 

"'"h  "S!^*^*^  of  die  tenant  in  possession,  in  his  absence,  was  held  suffi- 

icdjpnent  was    cient,  though  it  did  not  appear  that  such  delivery  was  before 

the  cMoign       the  essoign  day.    But  as  the  affidavit  did  not  state  that  the 

^J'  acknowledgment  was  made  before  the  essoign  day,  the  Court 

ordered  it  to  be  amended  in  this  respect ;  and  as  the  d^po* 

nent  could  not  swear  whether  it  was  made  before  that  day  or 

not: 

The  learned  Seijeant  took  nothing  by  his  motion  (b). 


{a)  1  If.  BL  644. (6)  See  S.  P.  Roe,  d.  Hamhrook  v.  Dpe, 

14  Eoit.  441. 
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1819. 


Hales,  Bart,  and  Another  v.  Freeman.  Satordu, 

Nov.  isth. 

This  was  an  action  of  OMmmpmi.  Tbe  declaration  contwned  By  the  sut. 

the  usoal  counts  for  money  paid,  money  had  and  received,  «.  6.  Oielency 

and  OB  an  account  sUted.    The  defendant  pleaded  the  ge-  ^^^"^^ 

neral  issue.     He  cause  came  on  for  trial  before  Lord  Chief  cptor  or  admU 

Justice  Dattoi,  at  the  Sittings  at  Watmmttr  after  tbe  kst  Tn^  i^aUt 

UUary  Term,  when  a  verdict  was  found  for  the  plainufls  for  ^[  ^^^^ 

«f  114. 15s.  subject  to  the  opinion  of  ihe  Court  on  the  foU  tiatiDcat^Uiey 

lowing  case.  legicy  wUhoat 

dednctiiig  the 
diity,  it  shall 

Dame  Mary  Lynch,  by  her  last  wBI,  bearing  date  the  3Ut  ^^J^^^^* 

January,  1786,  devised  all  her  real  estates  to  the  plaintiffs,  from  both  tha 

and  Sir  Brooke  Bridges  and  JbAn  Couant,  both  since  de-  thelegatoei 

ceased  (upon  trust),  and  bequeathed  to  the  defendant  ^Nancy  eighof s^Uoa 

Freeman  an  annuity  of  ^100,  clear  Of  all  deductions,  during  ^^^^^^^^^* 

her  life,  and  declared,  that  the  same  should  be  payable  quar-  cUargeaMeon 

terly,  on  the  usual  quarter  days,  and  secured  upon  her  real  by  way  ofan- 

estates.    The  first  payment  was  directed  to  be  made  on  the  ^uTby  foar^ 

quarter  day  after  her  decease.    The  testatrix  died  in  June,  eqaalpay- 

«..  ^         '  j.t^  menu,  the  firit 

1806.     By  indenture  of  assignment,   dated    15th  Jugust,  on  or  before 

1809,  the  defendant,  in  consideration  of  .£400  advanced,"  |!|^  ^^^'^^r? 

assigned  to  Mary  Mays  the  sum  of  £5B.  \6s.  part  of  the  •;^"'*^g;*"** 

said  annuity,  with  a  proviso  fur  redemption  on  payment  of  others  in  like 

L     i>Af^rx  manner  suc- 

tlieX400.  -  cessively,  be- 

fore or  on  com* 
pleting  the 
By  an  indenture  of  assignment  of  several  parts,  dated  15th  payments  of 

«*         nr  .  the  three  §nc. 

April,  1813,  to  which  the  defendant,  Jllar^  J/a^s,  and  one  ceedingyeart 

Janie  Fackharnis,  were  parties,    the  defendant  and  Mary  i^'^Held, 

Jfflys,m  consideration  of  i:250  paid  to  the  defendant,  and  ^^^^Jl'^^'^l'''' 

who  paid  tho 
lesacy  doty  on  an  annuity  eight  years  after  the  death  of  ttie  testator,  may  recn- 
vvr  the  amount  fiiom  the  legateei  in  an  action  for  money  paid,  alUiouxh  such  le- 
gatee ^ad  assigned  the  annuity  three  years  before,— on  the  ground,  that  the 
payment  by  the  raecators  was  eompnltory,  and  that  they  8to«d  in  tie  situation 
of  trostect  or  suretiM  to  the  legatee. 
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1810.        £4€0  paid  to  Mary  Mays,  assigned  to  Jane  Packhamit  the 
^^^        whole  of  the  said  annuity  of  «£lOO,  with  a  covenant  from  the 
^    «^*  defendant  that    the   annuity  was  free  from  incumbrances. 

Tbe  plaintiffs  omitted  to  pay  the  legacy  duty  of  £\0  per 
cent,  per  annum,  until  the  times  hereinafter  mentioned,  and 
regularly  paid  the  annuity  to  the  defendant  in  full,  without 
demanding,  receivmg,  or  deducting  the  said  du^  chargeable 
thereon,  down  to  the  26thMarcA;  1813,  and  aflterwards  to 
Jane  Packkamu.  The  plaintiffs,  on  the  d4th  of  Mayf 
1816,  paid  to  the  Stamp-office  the  sum  of  £51.  7s.  6J.  and 
on  the  2Bdi  August,  1816,  the  further  sura  of  £57.  Is.  6dL, 
making  together  the;  sum  of  «£l  14.  155.,  the  full  amount  of 
the  duty.  The  first  application  to  the  defendant  for  pay- 
ment was  made  on  behalf  of  Mrs.  Packhamis,  on  the  2l8t 
May,  1817. 

The  plaintiffs  afterwards,  on  the  gth  January,  1818,  ap- 
plied for  payment  to  the  defendant,  on  their  own  behalf. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiffs  were  entitled  to  recover  ?  If  the  Court  should 
be  of  that  opinion,  then  the  verdict  was  to  stand,  otherwise 
a  nonsuit  was  to  be  entered. 

The  cause  came  on  for  argument  this  day,  when  Mr.Serjt. 
Jjens,  for  the  plaintiffs,  suggested,  that  the  only  objection  as 
to  their  right  to  recover  is,  whether  the  payments  of  the 
duties  in  question  can  be  considered  as  voluntary  payments. 
They  cannot  be  so  deemed,  as  the  duty  on  legacies  is  im- 
posed by  statute,  and  must  eventually  be  paid  by  the  legatee. 
It  is  true,  an  executor  or  administrator  is  bound  to  pay  it  in 
the  first  instance,  but  they  stand  merely  in  the  character  of 
trustees  for  the  legatee,  who  is  bound  to  repay  them,  as  such 
legatee  cannot  obtain  the  whole  of  the  legacy,  but  the  repre- 
ientatives  of  the  deceased  are  entitkd  to  retaia  the  duty 
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liiucdi  is  paid  bj  them,  and  to  which  thej  are  chargeable  as  IBIH. 
the  inislees  of  Us  real  estate.  The  length  of  time  that  has 
elapsed  since  the  paymeDts  io  question  were  made  bjr  the 
plaintiff,  is  of  no  consequence,  for  the  defendant  is  not  .put 
b  a  worse  condition  by  the  delay.  This  ca^  must  be  go- 
▼cnoed  by  the  3$  Geo.  3.  c.52.  the  sixth  section  (a)  of  which 


(«)  By  which  it  is  enacted,  **  that  the  ckities  thereby  Imposed  on  re- 
ceipts fi»r  l^gacifli  shall  be  aocouated  for,  answered^  and  paid,  by  the  per- 
son or  persons  ha?ing  or  taking  the  bnrthen  of  the  execution  of  the  wiil 
•r  other  testamentary  instrument,  or  the  administration  of  the  personal 
cstite  of  soy  person  d(9ceased,  or  upon  retainer  for  his,  her,  or  Uieif 
o«a  beocfity  or  for  the  benefit  of  any  other  person  or  persons,  of  any 
iesracy,  or  any  part  of  any  legacy,  or  of  the  residue  of  any  personid 
estate,  or  any  part  of  such  residue,  which  he,  she,  or  they  shall  be  en« 
titled  so  to  retain,  either  in  his,  her,  or  their  oivn  right,  or  in  the  right 
or  for  the  benefit  of  any  other  person  or  persons ;  and  also  upon  de- 
livery, payment,  or  other  satisfaction  or  discharge  whatsoever,  of  any 
K^S^cy,  or  any  part  of  any  legacy,  or  of  the  residue  of  any  personal 
estate,  or  any  part  of  such  residue,  to  which  any  other  person  or  per- 
sons shall  be  entitled ;  and  that  in  case  any  person  or  persons  having  or 
takiag  the  bortbea  of  such  execution  or  administration  as  aforesaid,  shall 
retain  for  his,  her,  or  their  own  benefit,  or  for  the  benefit  of  any  other 
pesson  or  persons,  any  legacy,  or  any  part  of  any  legacy,  or  the  residue 
of  nay  personal  estate,  or  any  part  of  such  residue,  which  such  person 
or  persons  shaU  be  entitled  so  to  retain,  either  in  his,  her,  or  their  own 
right,  or  in  the  right  or  for  the  benefit  of  any  other  person  or  persons, 
mad  apoD  which  ai^  duty  shall  be  chargeable  by  Tirtne  of  that  act,-  not 
terkig  fint  paid  such  doty,  or  shall  deliver,  pay,  or  otherwise  howso- 
ever satisfy  or  discharge  any  legacy,  or  any  part  of  any  legacy,  or  the 
rasidne  of  any  personal  estate,  or  any  part  thereof,  to  which  any  other 
puBun  or  persons  shall  be  entitled,  and  upon  which  any  duty  shall  be 
chargeable  by  virtue  of  that  act,  having  received  or  deducted  the  duty 
so  chargeable,  then,  nnd  In  every  of  such  case,  the  duty  which  should 
be  due  and  payaUe  upon  every  such  legacy,  and  part  of  legacy  and 
rcsadne,  and  part  of  residue  respectively,  and  which  shall  not  have 
been  duly  paid  and  satisfied  to  his  Majesty,  his  heirs  and  successors, 
aoeordiilg  to  the  provisions  of  that  act,  shall  be  a  debt  of  such  person  or 
persons  having  or  taking  t)*-' burthen  of  such  execution  or  adimui^tra- 
tioQ  as  aforesaid,  to  his  M..jesty,  his  heirs  and  successors ;  and  that  in 
case  any  svcb  person  or  persons,  so  having  or  taking  the  bnrthen  of 
sach  execution  or  administration  than  as  aforesaid,  shall  deliver,  pay,  or 
otherwise  howsoever  satisfy  or  discharge  any  such  legacy  or  residue,  or 
aay  part  of  any  such  legacy  or  residue,  to  or  for  the  benefit  of  any  per- 
son or  persons  entitled  thereto,  without  having  received  or  deducted  the 
daty  chargeable  thereon,  (such  duty  not  having  been  fii'st  duly  paid  to 
hasMajesty,  his  heirs  or  successors,  according  to  the  provisions  therein 
coutaiincd)  then,  and  in  every  such  ca^e,  such  duty  shall  be  a  debt  to 
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11)19.  directs  an  executor  or  administnitor  to  pay  the  legacy  doty, 
^^^^  dedariog  it  to  be  a  debt  dae  from  tfiein^  and  that  if  they  pay 
f,  over  the  legacy  mthout  deductiag  tiye  duty,  it  shall  become  a 

debt  to  his  Majesty  from  both  the  executor  and  legatee. 
And  by  the  eighth  section  of  diat  statttte(a%  the  duty 
chargeable  on  amraity  legacies  must  be  paid  by  four  equal 
quartaily  insUhneKts  in  each  year,  for  die  first  four  years  of 
the  payment  of  such  amuuty.  Hie  45  Geo.  3.  c.  €8.  s.  5.  (b), 
extends  the  duty  to  trustees  of  real  estates,  when  an  annuity 
sball  be  chargeable  thereon.  The  only  question,  therefore^ 
turns  on  the  former  statute,  The  duty  can  relate  to  Ae  de- 
fendant alone,  and  not  tolier  assignee;  for  it,  was  oripnally 


bii  Majesty,  hU  heln  and  inccessors,  both  of  tho  person  or  persons  wbo 
shall  make  snch  delivery,  payment,  satisfaction,  or  dltchafge,  sadof  tfaa 
person  or  persons  to  whom  the  same  shril  be  made.'' 

(a)  By  which  it  U  enacted,  "  that  the  valne  of  any  legacy  given  by 
way  of  annaity,  whether  payable  annually  or  otherwise,  for  any  life  or 
lives,  or  for  years  determinable  on  any  tifo  or  lives,  or  for  years  or  other 
period  of  time,  should  be  calculated,  and  the  duty  chargeable  thereoa 
should  be  charged,  according  to  the  tables  in  the  schedule  therennto  an* 
nexed :  and  the  duty  chargeable  on  such  annuity  should  be  paid  by 
four  equal  paymenu,  the  first  of  which  paymenU  of  dnty  should  be  made 
before  or  on  completing  the  payment  of  tlie  first  year's  annuity^  and 
the  three  others  of  snch  payments  of  duty  should  be  made  in  Uke  snaa* 
ner  successively,  before  or  on  completing  the  respective  paymenta  of 
tlie  three  succeeding  years'  annuity  respectively ;  and  that  the  value  of 
any  such  annuity,  if  determinable  upon  any  contingency  besides  the 
death  of  any  person  or  persons,  shonld  be  calenhited  wilhont  regard  t^ 
such  contingency." 

'  (6)  fty  which  it  is  enacted,  «<  that  the  duties  thereby  granted  npon  ' 
legacies,  or  charged  upon  or  made  payable  ont  of  any  real  estate,  or  out 
of  any  monies  to  arise  by  the  sale  of  any  real  estate,  or  upon  residnea, 
or  parts  or  shares  of  residues  of  any  snch  monies,  should  be  accounted 
for,  answered,  and  paid  by  the  trustees  to  whom  the  real  estate  should 
be  devised,  ont  of  which  the  legacy  or  share  of  any  money  arisUig  ont  of 
the  sale  or  mortgage,  or  other  disposition  of  snch  real  estate,  should  be 
to  he  paid  or  satisfied,  or  if  there  should  be  no  trustees,  then  by  tkt 
person  or  persons  entitled  to  such  real  estate,  subject  to  any  such  legacy, 
ur  by  the  person  or  persons  empowered  or  required  to  pay  or  satisfy  any 
such  legacy ;  and  that  the  said  duties  should  lie  retained  by  the  person 
paying  or  satisfying  any  such  legacy  or  share  of  money,  in  like  manner^ 
and  according  to  snch  rules  and  regulations,  and  nnder  and  subject  to 
'^ch  penalties,  as  far  as  the  same  could  be  made  applicable,  as  were  coa^ 
^i^cd  in  the  36  Gro,  3.  f.5t{." 
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«  debt  of  Um  former,  and  the  demand  submted  bodi  igaroft  '  .1S19. 
Iber  and  Mn«  Packkamis,  until  Jlftiyy  1816.  It  is  quite  clear  hTuw 
that  mi  executor  is  bound  to  pay  in  the  first  instance,  on  the 
accotmt  of  the  annuitant^  to  whose  use  the  money  in  question 
baa  been  paid  by  the  plaiodflsi  and  when  such  payments 
wen  made  l»y  them,  they  were  merely  liable  to  Government 
aa  standing  in  the  situaUon  of  sureties  to  such  annuitant,  lo  be 
indemnified^bj  Ihe  annuitant  on  account  of  such  duty.  Still, 
bowever,  it  was  Imisted  for  the  defendant  at  the  trial,  that  die 
payment  of  those  sums  by  the  plabtiffs  was  voluntary,  and 
the  case  of  Deftby  v.  Moart(a)  was  relied  on  as  applicable 
to  the  present ;  but  that  case  was  determined  on  the  express 
provioons  contained  in  the  Property  Tax  Act  (&),  and  to 
avoid  coikisions  between  landlords  and  tenants,  by  which  the 
former  m%;ht  raise  their  rents,  and  Government  receive 
less  duty.  So,  Brhbane  v.  Dacrjn  (c)  was  relied  on ;  but 
Ihere  the  party  clearly  acted  under  a  mistake  as  to  the  law ; 
fcMT  until  die  case  of  Moniagm  v.  Jaiioefni(d),  payments  for 
freight  were  made  to  admirals,  as  was  done  by  the  plaintiff  in 
Britbane  v.  Dacre$.  That  case,  however,  is  wholly  beside 
Ae  present ;  for  here  there  is  no  mistake  either  of  law  or 
het^  as  the  legatee  only,  is  actually  and  eventually  liable  to 
Government  for  the  payment  of  the  legacy  duty.  Neither  can 
the  nde,  that  ''  ignoratUia  juris  non  excuml^  be  applicable 
to  the  present  question ;  for  here  the  defendant  was  solely 
icsponmble.  The  time  that  elapsed  before  the  payments 
were  made  by  the  plaintiff,  was  for  her  benefit  alone,  and 
/liey  are  therefore  entitled  tp  recover, 

Mr.  Serj^  Taddy^  contrd,  submitted,  that  the  sums  paid 
by  the  plaintiffs  to  the  Stamp-oflSce  could  not  be  recovered 
Iback,  as  it  must  appear,  first,  tl^it  they  were  paid  on  account 
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W19.        of  the  defeudaiiti  or  secondly,  b;  ber  autbority,  express  or 
^^         implied,  neither  of  which  facts  existed  in  the  present  casc^. 
V.  By  the  eighth  section  of  the  36  Geo.  3.  c.  52.  the  duty  of  an 

executor  is  clearly  pointed  out,  and  .the  legacy  duty  niiisl  be 
paid  by  him  by  quarterly  payments,  within  four  years  after  he 
ha3  proved  the  will,  and  at  the  expiration  of  that  period^ 
bis  right  to  detain  or  deduct  such  duty  is  at  an  end;  and  by 
the  sixth  section,  the  reason  that  he  should  do  so  is  manifestj, 
viz.  to  accelerate  the  executor's  accounts,  and  the  payment  of 
the  duty  to  Government*  It  is  true,  that  the  lattdr  part  of 
that  section  makes  both  the  executor  and  legatee  debtors  to. 
the. Crown,  but  the  annuitant  can  only  be  called  on  to  pay  Uie 
duty  during  the  first  four  years,  and  if  tlie  executor  do  not 
detain  or  deduct  it  during  that  period,  he  cannot  do  so  after- 
w^{|«  £Lord  Chief  Justice  Dallas. — ^Iliis  appears  to  me  to 
be  a  compulsofy  and  not  a  voluntary  payment  by  the  executor, 
for  he  is  primarily  liable  to  the  Crown.]  The  intention  of  the 
Legislature  was,  that  an  executor  should  not  be  allowed  more 
than  four  years  to  pay  the  duty  of  an  annuity  legacy.  [Mr. 
Justice  Burrough, — ^The  object  of  the  eighth  section  of  Lhesta* 
tute  was  in  ease  of  the  parties,  so  that  they  might  not  be  called 
^  on  to  pay  the  whole  amount  of  the  duty  at  once,  but  to  be  allow- 
ed (our  years  for  that  purpose.]  But  an  executor  has  no  right 
to  retaiu  the  duty  under  that  clause,  after  the  four  years  have 
expired.  Although  it  may  be  deemed  a  debt  to  Government 
both  from  him  and  the  legatee,  still  it  does  not  create  a  debt 
from  the  legatee  to  the  executor.  The  latter,  therefore, 
makes  the  payment  expressly  on  his  o\Yn  account^  to  avoid 
process  being  sued  out  against  him  by  the  Court  of  Exclicqucr. 
How,  therefore,  can  such  payment  be  said  to  be  a  payment 
on  behalf  of  a  legatee  ?  Besides,  in  this  case  the  annuity 
has  been  assigned.  The  defendant,  therefore,  had  parted 
with  all  the  benefit  she  could  derive  from  the  annuity  before 
cither  of  the  payments  in  question  were  made.  It  may 
therefore  be  inferred,  that  those  payments  were  made  by  the 
implied  autlioiity  of  her  assignee,  who  alone  ^^as  in  the  cu- 
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joTineiit  of  the  annuity.  The  case  of  Judrew  v.  Hancock  (a)  1810. 
bean  a  near  resemblance  to  the  present,  where  it  was  held,  u"^^^ 
dnt  a  tenant  having  paid  land  tax  six  successive  years,  with*  ^  v. 
ottt  claiming  a  deduction  from  his  landlord  for  such  payments 
when  he  paid  his  rent,  could  not  deduct  them  after  the  pay* 
ment  of  the  rent  within  the  current  year.  [Mr.  Justice 
Bunvugh, — ^Tfae  land  tax  is  an  annual  rent,  and  by  the  case  of 
Rex  ▼.  Mitcham  (b\  was  to  be  imposed  and  levied  on  tlie  oc* 
cupier,  and  not  on  the  landlord.]  But  such  tax  must  ultimately 
fall  on  the  landlord,  and  therd  it  was  held,  that  the  tenant  hav- 
ing paid  it;  was  bound  to  deduct  it  from  the  rent  of  the  current 
year;  but  in  this  case  there  is  no  authority,  express  or  implied, 
from  the  defendant  to  the  plaintiffs,  for  the  payment  of  those 
sums;  for  such  payment,  as  well  as  .the  deduction,  should 
have  been  claimed  within  four  years,  still  the  plaintafis  now 
contend,  that  they  are  entitled  to  retain  it  from  the  defendant, 
altfaongh  eight  years  have  elapsed  before  any  demand  was 
made  on  her  for  such  payments.  The  plaintifiv,  therefore, 
should  have  made  the  payments  for  the  duty,  and  claimed 
the  deduction  from  the  defendant  within  the  first  four  years, 
as  the  tenant  should  have  deducted  the  land  tax,  in  Andrew 
V.  Hancock,  within  the  current  year,  when  his  rent  became 
due;  and  not  having  done  so,  the  right  of  retainer  is  lost. 
No  privity,  therefore,  can  exist  between  the  plaintiffs,  as  exe- 
cutors, and  the  defendant,  as  legatee,  as  the  former  shoidd 
have  claimed  the  deduction  during  the  first  four  years,  and 
as  they  did  not  do  so,  they  still  remained  liable  to  process  at 
the  suit  of  the  Crown.  The  defendant  too  was  then  liable, 
and  if  she  had  paid  the  duties,  she  could  not  have  recovered 
diem  back  from  the  plaintiffs.  Neither,  therefore,  can  they 
recover  from  her.  It  has  been  said,  that  an  executor  stands 
in  the  situation  of  a  surety,  and  must  therefore  be  indemni- 
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1810.  fic^r  by  a  legatee  as  his  principal ;  but  it  is  doubtfal  whelber 
Halki  money  paid  by  a  surety  for  the  use  of  his  principal,  can  b« 
FauxAw.  recovered  at  law,  if  both  are.  equally  liable  to  pay  it;  but 
a  liability  can  now  be  supported  on  equitable  grounds  alone* 
But  here  there  is  no  connection  whatever  between  the  plain* 
tifls  and  defendant ;  and  unless  the  former  be  entitled  to  re^ 
cover  by  the  statute,  the  defendant  cannot  be  liable  to  pay 
the  sums  now  claimed  by  them,  for  the  duties  in  ques- 
tion. 

Mr.  Serjt.  Lens^  in  reply, — ^The  object  of  the  Legislap- 
ture  in  passing  the  statute  36  Geo.  S.  was  not  to  make  an 
executor  or  administrator  personally  or  ultimately  liable  to 
the  duties  imposed  thereby,  but  merely  directed  within  what 
time  such  duties  might  be  paid,  in  ease  of  the  legatee.  The 
case  of  Andrew  v.  Hancock^  therefore,  is  beside  the  present 
question.  It  is  quite  clear  the  payments  made  by  the  plain* 
tiffs  were  made  on  account  of  the  defendant,  and  altliougb 
their  power  of  retaining  was  gone,  more  than  four  years 
having  elapsed,  still  their  right  to  recover  them,  as  money 
paid  to  her  use,  still  continues,  as  they  remained  liable  to  the 
Exchequer  process,  until  the  payments  were  actually  made. 
Although  no  express  authority  for  making  such  payments 
arises  from  law,  still  they  were  compulsory  on  the  plaintiiFs, 
as  the  defendant  alone  was  ultimately  liable,  although  they 
were  bound  to  make  them  in  the  first  instance.  The  law, 
however,  raises  an  obligation,  which  if  not  express,  is  clearly 
implied.  An  executor  would  not  be  justified  in  paying  aU 
the  duties  in  the  first  instance,  for  it  is  bis  duty  to  retain  theia 
during  four  years,  and  pay  them  proportionally  at  stated  pe- 
riods ;  and  even  if  he  pay  in  advance,  he  can  ofily  retain  ac- 
cording to  the  provbions  of  the  statute,  the  object  of  which 
was,  not  to  distress  the  legatee  by  levying  all  at  oikc,  but  al- 
lowing four  years  for  that  purpose.  An  executor  is. not  be- 
neficially Interested.  No  limitation  is  given  by  the  statute 
as  to  the  time  the  executor  may  retain^  but  it  merely  provide^ 


\s  m  8trn«Td  tvar  op  gw.  tii.  30 

ibtt  the  duties  shall  be  paid  to  Goveroment  withio  foor  ^319. 
jesn.  As  to  the  position,  that  the  liability  of  a  surety  for  a  halbs 
inyment  made  oii  account  of  his  principal,  can  be  supported  ». 

on  equitable  prmciples  done,  it  cannot  be  applicable  to  diis 
case;  for  an  executor  is  merely  in  the  situation  of  a  surety 
to  Govemnent  for  the  payment  of  the  duties,  but  the  legatee 
is  the  principal  and  sole  person  who  derives  any  benefit  from 
tbe  lq[acy,  and  is  alone  ultimately  liable  for  the  payment 
of  those  duties.  Although  the  defendant  had  assigned  the 
ammity  before  the  payments  in  question  were  made,  it  is  al^ 
together  immaterial,  for  she  originally  received  the  whole  of 
tbe  proceeds  of  the  legacy,  when  the  duties  to  Oovemment 
Aould  have  been  paid.  This  case,  therefore,  is  wholly  dif* 
faneat  from  that  oiAtidrew  v.  Hancock^  as  here  both  parties 
are  debtors,  and  the  payments  by  the  plaintiflfs,  as  executors, 
were  compulsory  in  the  first  instance ;  but  such  payments 
were  made  for  tbe  use  of  tbe  defendant,  as  legatee,  who  is 
the  only  person  beneficially  interested  under  the  legacy,  and 
from  whom  they  have  now  a  right  to  retain  the  sums  in 
question. 

Lord  Chief  Justice  Dallas. — ^This  case  depends  on  the 
coBstrnction  of  various  clauses  in  two  acts  of  Parliament, 
aamely,  the  36  Geo.  3.  c.  52.  and  the  45  Geo.  3.  c.  28.  The 
former  of  these  relates  to  duties  payable  on  legacies  and 
shares  from  personal  estates  only,  and  by  the  sixth  section  of 
that  statute,  the  duties  were  directed  to  be  paid  by  executors 
or  administrators,  on  retainer,  on  the  payment  of  legacies, 
and  finally  provided,  that  if  the  duties  were  not  duly  paid  be* 
fore  legacies  were  retained  by  executors,  or  discharged,  they 
having  deducted  it, .  the  amount  was  to  be  a  debt  from  them 
to  his  Majesty,  and  that  if  they  paid  legacies  without  de* 
ducting  the  duties,  it  should  be  a  debt  from  both  tbe  execu* 
tor  and  l^atee.  The  l^iacy  in  question  was  an  annuity 
charged  on  a  real  estate,  and  the  fifth  section  of  the  45  Geo.  5. 
c.  £8*  sulyects  property  of  that  description  to  the  provisions 
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1819.        cootaiof d  in  the  36  Geo.  3.  c.  52.  j.  6.    The  ei|^th  section 
^^^^        of  the  latter  statute  directs,  that  the  talue  of  any  legacy 
V.  given  by  way  of  annuity,   and  the  duty  chargeable  thereon, 

FaisMAiff.  ^ij  1^  payable  by  instalments  at  certain  periods  dierein 
stipulated.  Here,  more  than  four  years  had  elapsed,  and 
payments  had  been  made  by  the  plaintiffs,  as  executors,  to 
the  defendant,  as  legatee,  of  the  annuity  in  question,  without 
the  deduction  of  the  daties  by  the  plaintiffs,  as  such  execu- 
tors. The  defendant  is  therefore  now  called  on  by  the  plain- 
tiffs to  repay  the  amount  of  those  duties  which  they  had 
not  deducted  according  to  the  promions  of  the  latter  section, 
they  having  paid  the  whole  amount  of  the  legacy  to  the  de- 
fendant. It  must  be  considered,  that  the  defendant  is  the 
only  person  beneficially  interested.  The  present  action  is 
founded  on  the  provinon  contained  in  the  sixth  section  of 
the  36  Geom  3.  namely,  that  if  executors  pay  l^acies  without 
deducting  the  duties  at  the  time,  such  duties  shall  be  consi- 
dered as  a  debt  from  both  parties.  Although  more  than 
four  years  may  have  elapsed,  the  parties  are  still  liable,  and 
it  is  expressed,  that  the  duties  shall  notwithstanding  be  a 
debt  to  his  Majesty,  both  from  the  executor  and  the  legatee. 
It  must  be  deemed  a  debt  from  the  former,  to  make  him 
liable  in  the  first  instance,  but  notwithstanding  this,  it  leaves 
the  legatee  in  the  same  situation ;  for  the  debt  remains  due 
from  such  person,  in  case  the  deductions  are  not  made  by  the 
executor.  It  has  been  contended  by  my  Brother  Taddy, 
that  the  instalments  should  have  been  paid  within  four  years. 
If  they  had  been  regularly  made,  they  must  have  been  so. 
But  the  statute  36  Geo,  3.  provides  two  things ;  first,  that  if 
the  duty  be  not  deducted  at  the  time  of  the  payment  of  the 
annuity,  both  the  executor  and  legatee  are  liable ;  and,  that 
if  the  instalments  be  not  regularly  made,  the  legatee  remains 
liable  as  he  did  in  the  first  instance.  Tliere  is  a  continuing 
liability  in  the  legatee,  and  he  remains  equally  liable  as  if  die 
payments  were  made  within  the  four  years.  It  is  unnecessary 
to  travel  back  to  the  previous  cases  that  have  been  cited,  as 
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on  the  present  questioQ^  for  it  hfiB  been  expneadj  1919. 
pro? ided  for  by  the  statute.  The  defendant  is  the  only  pes- 
800  beneficially  interested.  This  is  not  like  the  cases  of  vo- 
luntary paymentSi  or  payments  made  in  ignorance  of  the  law^  FRaiMAir. 
or  by  mistake,  or  under  doubtful  circnmstances*  It  wai  oom- 
pulsoryon  the  pUintiffis,  as  ezecutora^  to  pay  the  duties  fur  the 
person  beneficially  interested.  They  certainly  might  have  de- 
ducted them  in  the  first  instance ;  but  if  a  legMy  be  paid  witfi- 
€Nit  such  deduction,  the  plaintiffs  and  defendant  are  both  li-  ^ 

able,  the  one  as  executor,  the  other  as  legatee.  The  duties 
were  to  be  deducted  from  the  funds  of  the  defendant 
Hey  were  paid  by  the  plamtifis  on  her  account,  and  I 
therefore  think  they  are  entitled  to  recover. 

Mr.  Justice  Park. — On  the  first  view  of  this  case,  I 
thought  it  an  apparent  hardship  that  the  defendant  should  be 
called  on  to  repay  this  money,  after  so  long  a  time  had 
elapsed,  and  after  the  annuity  had  been  assigned ;  but  I  now 
think  that  it  would  be  a  greater  hardship  if  the  plaintiffs 
were  not  entitled  to  recover ;  as  the  sums  in  question  were 
paid  by  them  on  account  of  the  duties  on  the  defendant's  le- 
gacy. The  plaintiffs  themselves  had  no  beneficial  interest 
whatever  in  the  annuity.  No  reflection  will  be  cast  on  the 
previous  cases,  as  it  is  not  necessary  to  touch  on  or  question 
them  for  the  purpose  of  this  decision.  In  Denby  v.  Moore, 
the  Court  of  Kin^s  Bench  held,  that  the  deduction  for  pro- 
perty tax  must  be  made  by  the  tenant  out  of  the  ^rst  pay- 
ment of  rent  to  his  landlord,  and  that  if  the  tenant  were  to 
lie  by  without  making  such  a  deduction  at  the  time,  he  could 
not  afterwards  do  so.  Tlie  decision  in  that  case  was  founded 
expressly  on  the  Property  Tax  Act.  In  the  case  of  Andrew 
V.  Hancock^  it  was  held,  that  a  similar  construction  was  appli- 
cable to  the  Land  Tax  and  Paving  Acts ;  but  this  Court  there 
grounded  their  judgment  on  the  words  of  those  latter  sta- 
tutes. But  this  case  is  wholly  distinguishable  and  discon- 
nected with  them,  as  here  the  plabtiffs  were  required  to 
make  the  deductions  by  statute.    This  was  not  a  voluntary 
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1819.  ptymlsMt  made  by  them,  for  they  continued  liable  to  tfie 
^i^  Crown  lintH  these  duties  were  paid.  Neither  can  this  bfe 
considered  as  a  payment  by  mistake,  and  fiilling  within  the 
cases  of  Brubant  ▼.  Dacrei,  and  Bittne  v.  Lumley  {a\  for  it 
was  hi  fiict  a  compulsory  payment  These  latter  cases 
mefdy  establish^  that  if  a  party  pay  money  with  ftill  know- 
ledge,  or  the  means  of  knowledge,  of  the  facts,  such  money 
camot  be  recovered  back;  but  here  the  plaintifis  paid  the 
duty  for  die  defendant  as  legatee.  The  parties,  therefore, 
might  be  considered  to  stand  iii  the  relative  situations  of  prin'- 
cipal  and  surety^  The  plaintiffs,  as  executors,  were  in  the 
mtatn  of  sureties,  and  the  defendant,  as  legatee,  was  the 
principal,  and  the  only  person  beneficially  interested  in  (hie 
payment  of  the  annuity  in  question. 

Mr.  Justice  Bvrrough. — ^Tbe  substantive  cause  of  ac- 
tion in  this  case  is  founded  on  the  pluntiff 's  right  to  recover 
a  sum  of  money  paid  by  them  for  duties  oH  a  legacy.  In 
order  to  secure  the  payment  of  these  duties,  various  provi- 
sions are  made  by  two  different  statutes,  but  the  legatee  is 
the  person  who  must  ultimately  bear  the  burthen  of  these  du^^ 
ties.  Their  being  made  payable  by  iristalmeots,  and  within 
four  years  from  the  time  in  which  the  annuity  was  granted, 
must  be  construed  to  be  in  ease  of  the  party  who  is  even- 
tually obliged  to  pay  them.  Here,  the  defendant^  as  legatee, 
had  the  fall  benefit  of  the  annuity  for  nearly  five  years,  and 
during  the  whole  of  that  time  received  more  than  she  ought 
from  the  plaintiffs,  as  executors^  The  payments  in  question 
were  not  voluntary  on  the  part  of  the  plaintiffs,  as  they  might 
be  enforced  to  make  them  by  Government^  in  their  charac- 
ter of  executors,  and  they  might  in  fact  be  sued  for  that 
purpose.  It  is  a  clear  principle,  that  where  a  person  is  com- 
pellable by  law  to  pay  money,  he  may  do  so  withou|  force, 
or  being  sued  for  that  purpose.  If  the  plaintiffs  had  beenr 
sued  for  and  paid  the  duties,  could  they  not  have  recbvered 

J  "  ■         *    *m —■■■1  .—  t'  ■■■■■■■         ■■  — 

(a)  S  fM.  46». 
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tiiem  back  from  the  defeDdant  i    The  payments  were  made       1819. 
bj  them  in  their  character  of  executors.    They  derived  no 
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beneficial  interest  themselves ;  they  might  be  considered  as  ^  «, 
trustees  for  the  benefit  of  the  defendant,  and  are  therefore  not 
to  bear  the  burthen,  but  the  legatee  who  had  the  benefit  of 
the  annuity.  I  even  think,  that,  under  the  circumstances,  an 
action  for  money  had  and  received  might  have  been  main- 
tained, but  that  it  is  now  unnecessary  to  consider.  The  case  of 
Andrew  v.  Hancock  is  wholly  distiogubhable  from  the  present, 
as  the  land-tax  is  chargeable  on  the  tenant  in  the  occupation 
of  the  land,  and  he  must  pay  it,  unless  there  be  a  special 
^eement  between  him  and  bis  landlord.  Indeed,  it  is  so 
much  considered  a  tax  on  the  tenant,  that  the  name  of  the 
landlord  need  not  appear  in  the  rate,  unless  it  be  for  the  pur- 
pose of  enabling  him  to  vote  at  elections  for  a  Member  of 
Parliament,  i  therefore  concur  with  my  Lord  Chief  Justice, 
and  my  Brother  Park,  and  think  the  plaintiffs  are  entitled  to 
recover. 

Mr.  Justice  Richarbsok  . — ^This  case  is  clearly  distinguish* 
able  from  those  of  Denby  v.  Moore,  and  Andrew  v.  Hancock; 
for  here,  if  a  legacy  be  paid  without  deducting  the  duties,  such 
duties  are  a  debt  due  to  the  Crown  from  both  the  executor 
and  the  annuitant.  In  Dettby  v.  Moore,  the  tenant  had  vo- 
hmtaiily  paid  the  property-tax  for  a  number  of  years,  without . 
daiming  any  deduction  from  his  landlord  ;  and  it  was  held, 
that  such  deduction  should  have  been  claimed  out  of  the  next 
rent,  as  it  became  due  and  payable  to  the  landlord  within  the 
current  year.  He  having,  therefore,  made  full  payments  for 
rent,  the  Court  considered  them  as  voluntary.  So,  in  Andrew 
▼•  Hancock,  the  tenant  paid  the  landlord  more  than  he  ought ; 
and  in  both  these  cases,  the  taxes  had  been  paid  by  the 
te&ants  before  they  paid  the  rent  to  their  landlords.  It  has 
been  cofatended  by  my  Brother  Taddy,  that  the  sums  in 
i|aestioo  cannot  be  recovered  back  by  the  plaintiffs,  as  exet 
c&tors  or  trustees,  against  the  defendant  as  legatee;  as  it  was 
vol..  IV.  C 


M 


CASIS  IN  MTCtaASLMAS  TERM, 


Hauw 
VauMAift 


a  debt  dae  from  both  parties ;  bot  if  one  party  pay  tbe  whok, 
an  action  will  tic^  as  in  the  case  of  a  surety  to  recover  contri- 
bution^ which  is  maintainable  if  both  are  legally  liable.  Here, 
however,  the  plaintiffs  are  entitled  to  recover  the  whole  of  the 
sums  they  have  paid,  as  the  defendant  was  the  only  person 
beneficially  interested,  and  who,  in  fact,  received  the  sole 
benefit  from  the  annuity.  The  plaintiffs  might  be  con- 
sidered as  trustees,  and  in  the  nature  of  sureties  for  the  pay- 
ment of  the  duties  in  question  to  Government,  and  I  there- 
fore think  that  they  are  entitied  to  recover. 

Judgment  for  the  Plaintiffs. 


WcdnndsT, 
Not.  irtb. 


If  a  plaintiff; 
wliUe  attend- 
ing the  execu- 
tion of  a  writ  of 
enoniry  on  an 
acnonoronglit 
by  him  in  Uili 
C^art  against 
the  defendants 
who  had  suf- 

by  defiioTt,  be 
arrested   by  a 
fiMiiriMisatihe 
•nit  of  a  third 
person;— the 
vader-sheriff 
before  whom 
such  enquiry  is 
execnted  can- 
not discbarge 
him*  hot  the 
Court  will  do 
so  on  motion. 


Walters  v.  Rbes  and  Others. 

Vhe  plaintiff  brought  an  action  of  trespass  against  the  de- 
fendants in  this  Court,  for  talcing  away  his  goods;  and  judg- 
ment by  default  having  been  signed  against  them,  a  notice 
of  executing  a  writ  of  enquiry  before  the  Sheriff  of  Mon* 
mouthshire  was  given  them  in  Jpril  last,  and  was  accordingly 
executed  on  the  17th  of  that  month,  before  the  imder-sheriff 
of  that  county;  on  which  occasion  the  plaintiff  attended 
with  his  attorney  and  witnesses,  when  the  Jury  awarded  him 
X500  damages.  After  the  enquiry  was  executed,  and  the 
Jury  had  retired  to  consider  their  verdict,  Ae  plaintiff  was 
arrested  in  the  same  house  by  two  officers  of  the  Sheriff  of 
Monmouth,  on  a  warrant  granted  by  him  on  a  writ  of  Quo 
mnm  out  of  the  Court  of  Exchequer,  at  the  suit  of  one 
Mudge  for  £24.  The  plaintiff's  attorney  then  informed  the 
officers  that  he  was  privileged  from  arrest^  as  he  was  attending 
the  execution  of  the  enquiry,  but  they  refused  to  dischaiige 
him ;  on  which  application  was  made  to  the  under-sheriff 
to  order  the  plaintiff  to  be  discharged,  which  he  refused  to 
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dm,  MuMgh  he  knew  tbat  he  wis  alteiidiiig  the  execiKfton  of      Itlt. 
lhee»qdry.  U»fer ihei* c>rco»U»c«.,  ^^. 

Mr.  Segt.  Faugkan,  in  the  kst  Term,  obtained  a  rale  atti, 
that  the  plaintiff  might  be  discharged  out  of  the  custody  of 
the  Sheriff  of  Mowmoutb,  as  to  the  action  at  the  suit  of 
Mudge,  and  that  the  attorney  who  caused  the  writ  to  be  iasued 
in  that  siut,  and  the  under-sheriff  of  Monmouth,  might  pty 
die  pfauntiff  the  costs  occasioned  by  his  arrest  and  detainer. 

Mr«  Segt.  Onshw  and  Mr.  Segt.  Lawet  now  shewed 
cause  on  affidavits^  which  stated  that, the  plaintiff  had  made 
a  aimilar  application  to  the  Court  of  Exchequer,  which  had 
been  refused  in  the  first  instance,  and  they  insistedy^ri^i  that 
the  plaintiff  was  not  privileged  from  arrest  because  he  at- 
tended the  execution  of  the  writ  of  enquiry,  which  was  not 
compulsory  on  him,  as  if  he  had  been  a  witness ;  and,  te^ 
condly,  if  he  were  privileged,  that  the  application  could  only 
have  been  made  to  the  Court  of  Exchequer,  on  whose  procesH 
he  liad  been  arrested,  and  not  to  this  Court,  who  had  no 
jurisdiction  to  order  his  discharge. 

'Mr.  Serjt  Vaughan,  in  support  of  the  rule,  insisted,  that 
the  under-sheriff  of  Monmouth  had  been  guilty  of  a  breach 
of  daty  in  not  having  discharged  the  plaintiff  in  the  first  in* 
stance,  as  he  was  not  only  presidyig  at  the  execution  of 
die  writ  of  enquiry,  but  directed  him  to  be  detained  in 
custody  under  a  warrant  issued  by  the  sheriff  of  tli^t  county. 

Lord  Chief  Justice  Dallas. — In  cases  of  this  description, 
ifae  Court  alone  are  privileged  to  discharge  a  person  ar- 
Ideated,  and  not  the  party  who  makes  or  orders  the  arrest.  It 
docs  not  appear  that  the  under<»sheriff  was  empowered  to 
discharge  the  plaintiff  in  the  present  instance;  still,  the  Court 
have  a  power  to  do  so;  and  I  think  the  under-sheriff  ex<- 
cccised  a  proper  discretion,  if  not,  the  plaintiff  may  proceed 
against  him  by  attaciunent. 

cS 
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Mr.  Justice  Park. — Neither  an  arbitrator  nor  a  commii- 
fioner  of  bankrupt  is  empowered  to  discharge  a  person  ar- 
rested during  his  attendance  before  them;  much  less  an  under- 
sberiffy  wKo  in  this  case  merely  acted  as  an  officer  to  the 
sheriff.  There  is  no  reason,  therefore,  to  attach  any  blame  to 
him ;  and  in  Walker  v.  fVebb  (a),  it  was  held  that  a  defendant, 
arrested  by  quo  mtnffs  while  protected  by  the  privilege  of  this 
Court,  as  a  suitor  here,  may  be  dischaiiged  either  by  this  Court 
or  the  Court  of  Exchequer. 

Mr.  Justice  Bubrouoh  and  Mr.  Justice  Richardson 
concurring,  the  rule  for  the  plaintiff's  discharge  was  made 

Absolute  (6). 

(a)  S  Atut.  941. 
.  (6)  See  Ctmron  ▼.  Lightfrndi  iSirW.  Bl  1190.  and  TarUom  w.  Fiilar, 
9  Ihug,  671,  where  it  was  held  that  a  theriff  could  not  take  notice*of  the 
privilege  of  attorniei  or  other  officers,  on  account  of  the  supposed  ne* 
cessity  of  their  attendance,  in  order  to  transact  the  business  of  the 
Courts,  nor  was  he  bound  to  take  notice  of  the  privilege  of  a  witness. 


Saturday, 
KoT.  SOtb. 


GricHARD  and  Another  v.  Morgan  and  Another. 


The  defend-    This  was  an  action  of  trover  for  67  Backs  of  clover  seed, 
ants,  as  bro- 
kers for  B.  and  At  the  trial  of  the  cause  before  Lord  Chief  Justice  Da//as, 

^o  purchases  «t  Gmldhall,  at  the  Sittings  after  the  last  Term,  it  appeared 

of  whkh  were  '°  evidence  that  the  plaintiffs  were  merchants,  residing  at 

paid  for  by  B.  Antwerp^  and  that  the  defendants,  in  July  last^  having  been 

in  the  defend-  previously  acquainted  with  the  firm  of  BurmesUr  and  Fidal, 

bomies^orthe  ^^^  carried  on  business  as  general  merchants  in  London,  sold 

purposes  of  re-,  them  on  their  (the  defendants)  own  account,  12  tons  of  clover 

was  'made  on  seed,  which  were  paid  for  in  cash,  and  left  in  the  defendants* 

^^i^and  the  v&reliouses,  for  the  purpose  of  being  re*sold  by  them,  as 

^J^Uft'ra^   factors  for  Burmester  and  Fidal,  when  a  favourable  oppor* 

dent   abroad, 

and  by  their  express  order ;  but  the  invoices  of  both  were  made  out  in  the  nsme 
of  0.  ^  Co.,  who  did  not  inform  the  defendant,  that  the  hitter  purchase  was  not 
made  on  their  account:— Held,  that  the  defendanti  having  made  advances  to 
B.  &  Co.  coulc)  not  retain  possession  of  the  seed  against  the  plaintiffs,  on  the 
ground  that  a  factor  has  no  authority  to  pledge  the  goods  of  his  principal. 


MOiiOAJf. 


W  THB  tlXTIBTH  TKAR  OF  OlO.    HI.  97. 

taBitjrBhooU  occur.  That  in  the  following  moDth,  the  defend-  UIO* 
«Ks»  as  factors,  porchased  the  teed,  to  recover  which  this  action  •  ^^^ 
was  brought,  bj  order  of  Burme$ter  and  Fidal,  and  on  their  ^^  •• 
aocoont,  which  Burmtsttr  and  Vidal  paid  for  in  cash,  and  which 
was  also  left  in  tlie  defendants*  warehouses  for  the  purpose  of 
re-sale;  that  in  both  instances,  invoices  were  made  out  and  de- 
livered to  Burmetter  and  Fidal,  in  their  own  names,  and  that 
in  the  latter  transaction,  the  defendants  handed  over  to  Biir- 
aiei^^  and  Fidal  the  bought-note  which  they  received  from 
Messrs.  Ellis,  the  sellers,  according  to  the  practice  of  the 
trade  between  factor  and  principal.  That  in  November  \vai, 
all  the  seed  still  remaining  in  the  possession  of  che  defendants^ 
m  coosequence  of  the  unfavourable  state  of  the  markets,  Bur- 
me$ier  and  Fidal  applied  to  them  for  an  advance  of  £2000  on 
the  aecurity  of  the  seed  in  question,  and  they  accordingly  drew 
trills  on  the  defendants  to  that  amount,  and  which  they  ac- 
cepted; that  a  few  days  before  these  acceptances  became  due, 
Bttrmaier  and  Fidal  applied  to  the  defendants  for  further 
time,  to  meet  the  acceptances,  and  for  which  Burmester  and 
Fidai  had  agreed  to  provide  cash,  and  that  a  new  arrange- 
ment was  entered  into  between  the  parties.  It  was  further 
proved  by  Fidal,  that  the  seed  in  question  was  purchased  by 
order  of  the  plaintifis,  and  on  their  account,  and  that  one  of 
the  plaintifis  was  in  London  at  the  time  the  purchase  was 
made;  that  the  mvoice  was  made  out  to  Burmester  and 
Fidalf  as  principals,  and,  together  with  the  bought-note, 
received  by  the  defendants  from  the  sellers,  was  handed  to 
the  plaintiffs,  who  knew  the  seed  was  left  with  the  defendants, 
and  that  it  was  paid  for  by  Burmester  and  FidaPs  draft,  and 
that  the  seed  was  held  by  them  on  account  of  the  plaintifis,  when 
the  advances  were  made  by  the  defendants  to  them. — For  the 
defendants,  it  was  contended,  that  Burmester  and  Fidal  were 
only  known  to  them  as  principals  or  general  merchants ;  but 
the  plaintiflb  insisted,  that,  as  Burmester  and  Fidal  had  pur- 
chased the  seed  for  them  as  factors,  they  had  no  authority  to 
pledge.  His  Lordship  left  it  to  the  jury  to  consider,  whether 
the  plaintiffs  were  entitled  to  recover  either  in  fact  or  by  law. 
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1880.       and  said,  that  tliej  were  to  judge  Whether  this  case  was  dis* 
^^^^'^        tingnisbable  from  the  general  rule,  that  a  petaon  standiog  im 
«•  the  situation  of  factor,  has  no  authority  to  pledge  the  goods 

of  his  prindpal.    Hie  Jury  returned  a  verdict  for  the  de- 
fendants. 

Mr.  Serjt.  Lem,  on  a  former  day  in  this  Term,  obtained  a 
rule  nisi^  that  this  verdict  might  be  set  aside,  and  a  new  trial 
granted,  on  the  ground  that  no  property  in  the  seed  passed  to 
the  defendants  by  the  deposit  made  by  Burmater  and  Vidal 
to  them ;  that  the  former  were  not  authorised  to  make  ad- 
vances to  the  latter,  as  the  plaintiffii  had  not  empowered  them 
to  raise  money  on  their  account,  or  to  act  as  principals  in  the 
transaction. 

Mr.  Serjt.  Vaughan  now  shewed  cause.  If  this  came 
within  the  general  class  of  cases  of  factors  pledging  the 
goods  of  their  principals,  it  is  quite  clear  that  it  would  be 
an  excess  of  authority ;  for  in  Paterson  v.  Task  (a),  it  was 
decided,  that  though  a  factor  has  power  to  sell,  and  thereby 
bind  his  principal,  yet  that  he  could  not  affect  or  bind  the 
property  of  the  goods,  by  pledging  them  as  a  security  for  bis 
own  debt;  but  this  case  is  mainly  distinguishable,  for  Bur* 
mester  and  Vidal  dealt  in  the  market  on  their  own  account 
as  principals  as  well  as  brokers ;  and  if  the  plaintiffs  allowed 
them  to  hold  themselves  out  as  principals,  they  discharged 
the  liability  of  the  defendants.  The  purchase  in  question  was 
made  in  the  names  of  Burmester  and  f^idal,  and  the  invoice 
was  made  out  accordingly,  and  the  seed  was  expressly  de* 
livered  to  the  defendants  to  be  re-sold  on  an  advance  of  the 
market,  together  with  other  seed,  which  Burmester  and  Fidal 
had  before  purchased,  and  deposited  with  them,  ou  their  own 
account.  The  plaintiffs  never  gave  the  least  intimation  to  the 
defendatits  that  they  were  principals,  but  permitted  Burmester 
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SO 


ind  Fidal  to  deal  with  them  as  such.     This  therefore  conies       U^' 
within  the  principle  laid  down  by  Lord  Ellenborough  in     qoic 
Martini  v.  Coles  (a),  where  he  observed,  that, "  where  indeed     Moai^w. 
a  £i€tor,  by  the  assent  of  his  principal,  eihibits  hinself  to  the 
world  as  owner^  and  by  that  means  obtains  credit  as  owner, 
the    principal  will    be  liable  who    furnished    the  means.'' 
[Lord  Chief  Justice  Dallas. — ^Although  a  factor  may  have 
the  prim&  facie  possesnon  of  goods,  still  he  has  no  ri|^t  to 
pledge  them,   if  in  &ct  they  are  the  property  of  another.] 
In  M^Combie  v.  Davies  (6),   the  party  pledging  was  an  ac- 
credited agent,  but  here  the  seed  was  never  out  of  the  defend- 
ants* possession,  nor  did  they  know  that  Burmester  and  Fidal 
were  acting  as  factors;  and  more  particularly  so,  as  the  mvoice 
was  made  out  in  their  names,  although  one  of  the  plaintiffs  was 
then  in  this  country ;  or  at  all  events  they  might  consider  them 
as  principals,  acting  with  the  consent  of  the  plaintiffs.    In 
Pickering  v.  Busk(c),  Lord  Ellenborough  held,  that ''  it  could 
not  fiairly  be  questioned  in  that  case,  but  that  the  broker 
had  ao  implied  authority  to  sell ;  that  strangers  could  only 
look  to  the  acts  of  the  parties,  and  to  the  external  indicia 
of  property,  and  not  to  the  private  communications  which 
might  pass  between  a  principal  and  his  broker;  and  that 
if  a  person  authorised  another  to  assume  the  apparent  right 
of  disposing  of  property  in  the  ordinary  course  of  trade,  it 
must  be  presumed  that  the  apparent  was  the  real  authonty.'' 
Here,  therefore,  the  defendants  had  a  right  to  consider  fiiir- 
mes^er  and  Vidal  as  the  principals,   as  the  indicia  of  the 
property  was  in  them,  and  consequently  that  takes  this  case 
outof  the  rules  of  the  general  modes  of  dealing,  as  between 
principals  and  factors. 

Mr.  Serjt.  Lens^  in  support  of  the  rule,  was  stopped  by 
the  Court. 


(«)  1  MumU  4-  saw.  147.^— (»)  6  £asl  538 (c)  15  JE«e  43. 
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1819.  Lord  Chief  Justice  Dallas. — ^The  facts  of  this   cas6 

OuicHARD     ^'^''y  shew,  that  the  property  in  the  seed  did  not  belong 
9'  to  the  parties  by  whom  it  was  pledged,  but  that  they  stood 

in  the   situation   of  factors  for  the  plaintiffs ;   and  conse- 
quently they  could    have   no   authority  to    pledge.       The 
defendants  sold    seed    ^o   Burmester  and  ridal   on  their 
own  account,  and  were  also  employed  by  them  to  purchase 
•^the  seed  in  question  for  the  plaintiffs,  as  their  factors,  tliey 
having  before  made  them  advances  for  this  particular  purpose^ 
The  only  question  then  is,  whether  Burmester  «nd  Vidal 
were  authorised  by  the  plaintiffs  to  pledge;    or,  in  other 
words,  whether  the  acts  they  have  done  amount  to  a  pledg- 
ing or  not.      It  appears  to    me,  that,  in  point   of  prin- 
ciple, this  case  comes  round  to  the  geheral  one,  of  a  factor's 
pledging  the  goods  of  his  principal;    but  it  has  been  said, 
that   the    plaintiffs  consented    that   Burmester  and   ndal 
should  appear  as  the  real  owners  of  the  seed  ;  but  that  does 
not  seem  to  be  so,  under  the  circumstances  of  this  case. 
When  a  factor  is  employed  to  purchase  or  sell,  the  contract  is 
usually  made  out  in  his  own  nsime;  although,  allowing  him 
to  retain  possession  of  the  property  may  be  prima  facie  evi- 
dence of  ownership,    still,  if  the  actual   right   of  property 
be  in  another,  he  can  have  no  power  to  pledge,    llie  case 
of  Martini  v.  Coles  seems  to  me  to  be  decisive  of  the  present 
question  :— There,  goods  were  consigned  from  abroad  to  a 
factor,  to  be  sold  on  account  of  the  consignor,  and  a  bill  of 
^      lading  was  sent  to  deliver  the  goods  to  the  factor,  or  his 
assigns  ;  the  factor  afterwards  indorsed  and  delivered  the 
bill  of  lading,  together  with  the  goods,  to  the  defendants,  as 
brokers,  with  instructions  to  do  the  needful ;  and  the  defend- 
ants made  advances  to  him  on  the  credit  of  those  and  other 
goods,  without  knowing  that  he  was  not  the  owner  of  tliem ; 
and  it  was  held  that  the  defendants  could  not  retain  the  goods 
against  the  consignor,  until  payment-of  the  debt  due  to  th€ni 
from  the  factor. on  account  of  these  advances.    There,  the 
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hetor  was  as  much  tbe  ostensible  owner  of  the  goods  as  1819. 

Burmester  and  Tub/  are  in  this  case.     In  point  of  principle^  Ooichaed 

therefore,  I  am  of  opinion,  that  this  is  in  fact  the  common  «- 
s  of  a  factor  pledging  tbe  goods  of  his  principal  which  have 


come  to  his  hands  ;  and  I  need  onl^  to  add^  that  the  verdict 
of  the  Jury  was  against  my  opinion. 

Mr,  Justice  Park. — I  entirely  concur  with  my  Lord  Chief 
Justice.  My  Brother  Faughan  has  endeavoured  to  dis- 
tiogiiish  this  from  the  preceding  cases,  by  which  it  has  been 
uniformly  decided  that  a  factor  has  no  authority  to  pledge 
tbe  goods  of  his  principal ;  but  it  appears  to  me>  that  there 
is  no  ground  for  any  such  distinction.  In  fact,  the  plaintiflTs 
bad  paid  Burmesier  and  Fidal  for  the  seed  before  the  sale 
was  effected^  and  it  was  in  reality  purchased  by  their  money^ 
altfaottgh  paid  for  by  the  check  of  Burmester  and  Fidal. 
The  hcts  of  the  case  of  Martim  v.  Coles  are  nearly  similar 
to  tbe  present ;  the  principle,  therefore,  appears  to  be,  that 
whedber  a  party  is  ignorant  or  not  as  to  whom  the  goods 
may  really  belong,  still,  if  they  are  not  the  property  of  the 
person  pledging,  the  principal  cannot  be  bound  by  his  acts. 
The  sale,  from  the  circumstances  disclosed  in  evidence  in 
this  case,  was  entirely  different  from  that  in  Pickering  v.  Busk ; 
and  I  therefore  am  of  opinion  that  there  should  be  a  new 
trial. 

Mr*  Justice  Burroughs — In  point  of  fact,  Burmester 
and  Ftdal  were  merely  the  factorji  of  the  plaintiffs,  and  there 
was  nothing  in  their  conduct  to  shew  that  they  intended  them 
to  act  as  principals  in  purchasing  the  seed  in  question. 

Mr.  Justice  Richardson. — ^I  am  also  of  opinion,  that  this 
case  falls  within  the  rule  that  a  factor  cannot  pledge  the 
goods  of  his  principal.  This  was  fully  established  in  the 
of  Martini  v.  Coles,  which  applied  to  goods  consigned 
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1819.        from  abroad  to  a  factor,  to  be  sold  on  accouol  of  the  \ 

^  ^^""^  ^    signor,  aa  wdl  as  to  goods  purchased  io  diis  coimtrj  bj  a 

V.  factor  on  account  of  his  principal.     I  therefore  concur  with 

the  Court  in  thinkings  that  this  case  falls  within  the  gene* 

ral  principle,  and,  consequently,  that  the  rule  for  a  new  trial 

must  be  made 

Absolute. 


No^soth.  Sandekson  and  Another  t.  Symons. 

imrcd^from    This  was  an  action  of  assumpsit,  brought  by  the  plaintiffs 

if^trpool  to  Af'  against  the  defendant,  another  underwriter  to  the  same  policy 

htr  itay  there,  as  in  the  case  of  Sanderson  v.  M'CuUom  (a).  The  declaration 

liberty  to  sell,  here  contained  two  counts,  the  first  stating  the  policy  in  its 

change  \wd     *'*^'®^  f'^''">  ^^^  words  "  and  trade**  being  introduced ;  and  the 

and    re4oad    second  omitted  those  words,  and  stated  the  policy  to  be  in  the 

i;ood8.     After  .   .  . 

the  execution  same  terms  as  it  was  originally  subscribed.     At  the  trial  of  the 

tiie  aasured^'  former  cause,  on  a  verdict  having  been  found  for  the  plaintiffs, 

words**^"  M^  ^  verdict  was  taken  for  them  by  consent  in  this  action,  and  the 

trade  "  in  the  only  distinction  was,  that  here  the  evidence  of  the  defendant's 

the  consent  of  agent  was  to  be  taken,  which  was  as  follows : — that  the  policy 

^  iTndw^i-  ^^  *^^^'"  *^  **^"*  °"  *®  ^  ^*  of  Februaryhy  one  of  the  plain- 

«r)r  although  tiffs,  who  stated  that  the  ship  was  to  go  to  Bonny,  in  Jfrica,  to 

tented  thereto,  load  with  palm  oil,  and  back  to  XtVerpoo/;  that  a  conversation 

material   al- '  passed  respecting  her  trade,  when  the  plaintiff  said,  **  she  is 

^^htul  Uber!  S^ing  to  one  port  to  load  palm  oil**— but  that  the  broker 

ty  to  trade  saw  no  letter  of  order ;  that  on  the  following  day,  he  saw 

trodnction  of  ^he  plaintiff   talking   with   M*CuIlom    and  another  under- 

those  words,  writer  on  the  policy,  when  M*Cullom  asked  him,  whether 
he  intended  to  give  the  ship  liberty  to  trade ;  that  he  then  saw 
the  policy,  and  believed  their  initials  had  been  put  to  it ;  but 


(a)  Anie,  page  3. 
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UuH  the  broker  docliDed  puUiog  his  initials  when  requested  la        1810, 
ioao,  when  the  other  underwriter  told  the  plaintiff  he  had    gA^li^ioN 
deceived,  hinny  and  iamediately  ran  bis  finger  over  his  initials^  ^' 

Urn  ink  being  then  wet ;  and  that  M^CuUom  endeavoured  to 
get  die  policy  to  do  the  same,  but  that  the  plaintiff  took  it 
away^-^wfaea  the  defendant's  broker  saidi  that  he  dissented 
to  the  introdaction  of  the  word  ''  trade"  as  he  never  under- 
wrote trading  pcdicies  to  Africa ;  he  therefore  refused  to 
subscribe  his  initials,  and  proposed  to  return  the  premium  to 
the  plaintifisy  which  they  refused  to  take,  and  which  he  had 
since  paid  into  Court. 

Mr.  Serjt.  Lem^  on  a  former  day  in  this  Term,  having 
obtained  a  rule,  iiisi,  that  this  verdict  might  be  set  aside  and  a 
■onsuit  entered,  on  the  same  objection  to  the  interlineation  of 
the  words,  ''  and  trade  *'  in  the  policy,  as  in  Sanderson  v. 
IPCullom,  and  more  particularly  so,  as  here  the  defendant's 
bcoker  had  expressly  dissented  from  their  being  introduced^ 
and  had  not  signed  his  initials  to  the  policy  in  its  altered  state  : 

Mr.  Serjt.  Faughan  now  shewed  cause.  The  only  oh. 
jeclion  to  the  plaintiffs  being  entitled  to  retain  their  verdict 
is,  that  the  words  **  and  trade,**  were  introduced  into  the 
policy  after  it  was  subscribed  by  the  defendant's  broker,  and 
that  it  had  the  effect  of  vitiating  the  policy.  But  the  risk  is 
not  thereby  altered,  and  the  interlineation  of  these  words  are 
mere  siirplusage ;  for  by  the  words  tell,  barter,  and  exchange 
goads/  in  the  body  of  the  policy  as  it  originally  stood,  the  vessel 
bad  a  clear  right  to  trade  on  the  coast  of  Africa.  Policies  of 
insurance  are  wholly  different  to  other  instruments  under  seal, 
as  they  apply  to  the  respective  interests  of  numerous  and  uncon- 
nected parties ;  and  by  the  35  Geo.  3.  e.  63. «.  13  (a)^  altera- 


(«)  By  which  it  ■•  provided,  that  nothing  in  thatact  should  extend  to 
INPohibit  the  making  of  anj  alteration  which  might  lawfully  be  made  in 
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t819. 


Symoni. 


^ons  in  policies  are  authorised  and  legalised ;  and  unless  the 
risk  be  enlarged,  such  instruments  do  not  require  a  fresh  stamp* 
In  French  v.  Patton  (a),  Lord  Elknborougk  said,  that 
''  the  plaintiiTs  own  act  had  made,  as  far  as  he  could  make, 
the  policy  speak  a  different  language  from  what  he  then  insisted 
that  it  did,  and  that  he  must  take  the  consequences;**  but  here 
the  alteration  did  not  vary  the  terms  of  the  original  contract, 
and  therefore  could  not  vitiate  the  policy ;  besides,  several 
of  the  underwriters  had  consented  to  the  interlineation  of 
those  identical  words.  If  a  liberty  to  take  a  supercargo  had 
been  inserted,  it  would  not  vitiate  the  policy ;  and  the  Juiy 
by  their  verdict  found,  that  the  risk  was  not  altered  by  the  in- 
troduction of  the  words  '*  and  trade  f*  and  therefore  that  the 
original  contract  must  continue  in  force.  In  Langhom  v. 
Cologan  (ft),  Sir  James  Mansfield  said,  **  the  instrument  now 
is  different  from  what  it  is  stated  in  the  only  count  on  which 
the  plaintiff  could  have  recovered  at  the  trial.  The  alter- 
ation is  a  very  material  one.  When  once  a  declaration  of 
interest  is  made,  the  policy  attaches  not  on  any  goods  the 
plaintiff  might  put  on  board,  but  on  those  comprehended 
in  that  declaration.  The  instrument,  therefore,  as  to  those 
who  do  not  assent  to  that  declaration  is  gone."  But 
there  a  specific  subject  of  insurance  was  added.  So  in  Fairlie 
V.  Christie  ic),  the  time  of  sailing' was  enlarged,  which  was  a 
material  alteration ;  but  the  interlineation  of  the  words  in  this 
case  were  altogether  unnecessary  and  superfluous,  and  there-, 
fore  do  not  vitiate  the  policy. 


the  termi  or  conditions  of  any  policy  of  insuranoe,  duly  atamped,  after 
the  same  should  have  been  underwritten,  or  to  require  any  additional 
stamp  duty  by  reason  of  such  alteration ;  so  that  such  alteration  be 
made  before  notice  of  the  determination  of  the  risli  originally  insured, 
Ac. ;  and  so  that  the  thing  insured  should  remain  the  property  of  the 
same  person  or  persons ;  and  so  that  such  alteration  should  not  prolong 
the  term  insured  beyond  the  period  allowed  by  that  act ;  and  so  that  no 
additional  or  further  sum  should  be  Insured  by  reason  or  means  of  snob 
alteration, 
(a)  9  Eoit  d56.««-(6)  4  Taunt,  333.-— (c)ilR^#,  tol.  i.  111. 
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Mr.  Serjt.  Lent,  in  tuppoit  of  the  nile. — Here  the  defen-       ibi9. 


Sandkrsov 


dent's  agent  expressly  disputed  to  put  hit  initials  to  the  policy 
after  the  interlineation  was  made,  on  the  ground  that  the  """"0^ 
ship  was  not  originally  intended  to  trade.  The  alteration,  Smoms* 
therefore,  is  material,  and  avoids  the  policy  as  against  the 
defiendant.  Though  the  Jury  thought  it  immaterial,  still  the 
broker  considered  it  otherwise ;  at  ail  events,  the  plamtiffs 
cannot  recover  on  either  of  the  counts  in  this  declaration,  as 
die  defendant  did  not  assent  to  the  alteration,  as  stated  in 
the  first,  and  the  contract  given  in  evidence  cannot  support 
the  second,  unless  such  contract  can  be  used  as  if  those  words 
had  not  been  introduced.  The  statute  35  Geo.  d.  is  not 
applicable  to  this  case,  as  it  merely  authorises  an  alteration 
to  be  made  in  a  policy  with  the  consent  of  both  parties.  In 
Langhom  v.  Cologan,  where  the  policy  was  executed  in  the 
common  printed  form,  and  the  subject-matter  of  the  iusurance 
afterwards  inserted,  it  was  held  to  vitiate  the  instrument,  as 
agunst  those  underwriters  who  had  not  signed  it  after  the 
insertion ;  so  here,  this  policy  cannot  be  in  force  against  the 
defendant,  who  expressly  refused  to  subscribe  his  assent  to  the 
interlineation.  The  word  trade,  therefore,  is  the  foundation 
of  the  new  contract,  and  varies  the  legal  operation  of  the 
pcdicy  as  it  originally  stood. 

Lord  Qiief  Justice  Dallas. — ^The  justice  of  this  case  is 
with  the  plaintiffs.  Whatever  the  effect  of  the  alteration 
m^ht  be,  still  it  appears  most  singuliir  that  the  parties  should 
have  intended  that  the  ship  should  merely  go  to  Africa,  and 
return  to  Liverpool^  without  being  allowed  the  privilege  of 
trading.  But  on  the  facts,  I  think  the  defendant  must  be 
omndered  liable  on  this  policy  ;  for  the  ship  has  done  no 
mote  than  he  intended  she  should.  Before,  however,  I 
advert  to  the  form  of  the  objection,  I  will  merely  state  the 
leading  circumstances : — By  the  original  policy,  the  vessel  had 
liberty  to  sell,  barter,  and  exchange  goods,  and  load,  unload, 
and  re-load  goods,  at  all  jports  and  places  she  might  call  at  and 
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1819.        proceed  to.    Under  this  general  liberty  to  sell,  barter,   ice 
^^^^^        the  Jury  thought  that  she  had  liberty  to  trade.    Adev  this 
«.  policy  had  been  effected,  the  plaintiffs  caused  the  words  ''  and 

Stmoni.  i^^j^  n  jQ  jjg  inserted  in  the  risk,  not  thereby  intending  to 
defraud  the  underwriters,  or  conceal  such  interlineation  from 
them ;  for  one  of  them  went  round  to  the  different  under- 
writers, for  the  express  purpose  of  obtaining  their  assent  to 
the  alteration  :  some  agreed,  and  others  objected  to  it,  after 
they  had  set  their  initials  against  those  words,  thereby  signify- 
ing their  assent.  As  well  on  the  face  of  the  instrument  aa 
by  the  finding  of  the  Jury,  the  alteration  appears  to  be 
immaterial ;  for  though  the  defendant's  broker  refused  to  sub- 
scribe his  initials  to  the  interlineation,  still  he  would  remain 
liable  on  the  policy  as  it  originally  stood.  It  appeared  at  the 
trial  of  the  former  cause,  that  the  vessel  did  not  go  from  port 
to  port,  although  she  had  a  liberty  given  her  to  trade  generally. 
With  respect  to  former  decisions,  this  case  does  not  appear  to 
me  to  come  within  them.  It  is  quite  clear,  that  if  a  deed  be 
altered  in  a  material  part  by  a  stranger,  it  becomes  void ;  so 
if  there  be  an  immaterial  alteration  by  a  party,  it  also  avoids 
it.  The  general  meaning  of  that  rule  was,  rather  to  ascertain 
the  identity  of  the  instrument  than  guard  against  fraud ; — 
but  this  case  depends  on  its  own  circumstances.  After  the 
plaintiffs  had  caused  the  interlineation  to  be  made  in  the 
policy,  all  the  underwriters  were  requested  by  them  to  assent 
to  the  alteration ;  it  was  not  therefore  done  without  their 
privity;  and  all  the  previous  decisions  turn  on  alterations 
which  are  made  without  such  privity.  Those  underwriters, 
in  this  case,  who  put  their  initials  against  the  words  introduced , 
expressed  their  consent  to  their  introduction,  and  were  bound 
'  by  the  policy  in  its  altered  state  ;  those,  however,  who  re- 
fused to  do  so  on  its  being  exhibited  to  them  for  that  purpose, 
were  bound  by  the  policy  as  it  originally  stood.  In  the  cases 
of  Langhorn  v.  Cologariy  and  Fairlie  v.  Christiey  the  sub- 
stance of  the  instrument  was  changed  by  the  alteration ;  but 
here  the  interlineation  was  submitted  to  all  the  parties  for  their 
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tfter  it  was  made,  and  those  uiider%vritera  who  refuiad        1819. 
to  adopt  it  reiaaiaed  liable  under  the  onsioal  policy.  .  ^^^^^ 

Mr.  Justice  Pabk. — ^The  second  count  of  the  dedaration      Stvoms. 
is  founded  on  the  policy  as  it  originally  stood^  which  con- 
tained a  liberty  to  sell^  barter  and  exchange^   load,  unload 
and  re-load  goods,  at  all  places  the  ship  might  call  at  and 
proceed  to ;  and  after  the  underwriters  had  subscribed  it  in 
that  fonoy  the  assured  caused  the  words  '^  amd  trade**  to  be 
hiserted  in  the  risk.     It  was  most  properly  considered  by  die 
Jury,  whether  the  introduction  of  those  words  made  any 
difference,  and  they  found  by  their  verdict  that  they  did  not 
Such  finding  is  founded  on  common  sense;   for  die  words 
$ell,  barter,  and  exchange,  necessarily  imply  a  trading.— p- 
Besides,  it  was  proved,  that,  according  to  the  .nature  of  voy» 
agea^f  this  description,  a  trading  to  Jfrica  might  fairly  be 
implied.     Without,  therefore,  enquiring  into  the  doctrine  laid 
down  in  Pigofs  case  (ja),  or  Lord  Darcy  v.  Sharpe  (6),  as  to 
the  effect  of  alterations  in  mercantile  or  other  instruments,  it 
was  fully  considered  by  Lord  Kenton,  and  Mr.  Justice  Buller, 
m  Master  v.  Miller  (c),  where  the  latter  differed  from  die  rest 
of  the  Court,  and  doubted  whether  a  material  alteration  in  a 
mercantile  contract  avoided  the  instrument ;  but  the  question, 
m  this  case,  arises  on  a  policy  of  insurance,  and  in  all  the 
causes  decided  on  instruments  of  this  description,  (that  of  Hill 
V.  Patten  ((2),  being  entirely  out  of  the  question,)  the  Courts 
have  considered  the  materiality  of  the  alteration.     In  Camp^ 
beU  v.  Christie  (e),  a  policy  from  Caimar  to  Portsmouth  was 
altered,  by  inserting  the  words  '^  or  Weymouth  "  after  Port^ 
numth^  and  it  was  held,  that  the  alteration  avoided  the  policy, 
as  against  an  underwriter  who  was  ignorant  of  its  being  made, 
for  that  the  risk  was  thereby  increased;    so  in  Langhorti  v. 
Cologan,  the  policy  was  executed  without  any  specific  subject 


C«>  11  Rep.  «7.— (6)  1  Lem,  ?8«. (c)  4  T^rm  Rtp.  320. (il)  8  £«•« 

SrS.—— <e}  s  Siark.  Rep.  64. 
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1819.        of  iDsurance  beiiy  ineerted,  but  which  wis  afterwwrdb  «ddc4^  ^ 

^^^^        And  io  Fairlie  v.  Chriiiie,  the  alteration  of  the  time  of  sail- 

V.  ing  was  most  material,  as  it  was  enlarged  from  the  10th  of 

8YII0HI.      October  to  the  31st  of  December.    But  here  the  altervtioa 

is  immaterial^  as  the  risk,  as  it  before  stood,  would  warrant 

a  trading  voyage  to  Africa. 

Mr.JusticeBuRRouGH. — If  the  addition  ofthe  words  ^' and 
trade/'  had  altered  the  construction  to  be  put  on  the  policy, 
I  think  the  plaintiffs  would  not  be  entitled  to  recover ;  but  by 
the  terms  of  the  original  contract,  the  risk  was  described  at 
and  from  Liverpool  to  the  vessers  ports  of  discharge  and 
loading  in  Afriea,  or  during  her  stay  there.  These  words, 
therefore,  comprehend  ^  trading;  but  further  liberty  was 
given  her  to  sell,  barter/ exchange,  load,  and  re Joad goods; 
therefore  the  addition  of  the  words  '^and  trade  "  amount  to 
nothing,  as  a  trading  is  clearly  comprehended  during  her  stay  at 
Africa.  There  is,  therefore,  no  alteration  in  substance ;  and 
a  Jury  of  merchants  have  found  that  the  introduction  of  these 
words  in  the  policy  was  immaterial.  From  the  case  of  Master 
V.  Miller  to  the  present  time,  the  materiality  of  the  alteration 
has  been  the  sole  question  ;  that  was  the  ground  on  u  hich  the 
case  of  Fairlie  v.  Christie  was  decided,  and  in  Lord  Darcy  v. 
Sharpe  the  alteration  was  not  deemed  material. 

Mr.  JusticeRiCHARDSON. — The  only  question  is,  whether 
the  defendant  in  this  case  is  discharged  from  his  original  con- 
tract by  the  interlineation  of  the  words  ''  and  trade*' ;  and  I 
think  he  is  not,  as  the  alteration  is  immaterial,  and  as  the  assured 
afterwards  requested  the  defendant,  as  well  as  the  other  un- 
derwriters, to  adopt  them.  It  has  been  said,  however,  that 
the  alteration  varies  the  identity  of  the  instrument,  as  against 
him,  and  that,  as  it  now  stands,  the  plaintiffs  cannot  recover 
on  either  of  the  counts  in  their  declari^tion  ;  but  I  think  other- 
wise ;  for,  as  the  defendant  had  not  consented  to  the  altemtioni 
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tliey  bad  a  right  to  declare  on  die  policy  as  it  originally  stood, 
as  die  substance  of  the  instrument  would  be  thereby  set  out, 
and  therefore  that  it  would  not  be  a  variance  on  its  bebg  pro- 
duced with  those  words  inserted  therein.  The  tnie  nature 
and  substance  of  the  contract  was,  that  the  assured  should  be 
entitled  to  go  to  and  trade  at  Africa^  and  die  policy,  as  it  now 
stands,  would  identify  such  purpose. 

Rule  discharged. 


•\ 


1819. 


SANDERftOir 

Sir  MOM. 


Williamson,  Demandant;  Meogison,  Tenant;  Beau*    We4aetdAy» 
MONT,  Vouchee.  Nor.twh. 


Mb.  Seijt.  HuUack  moTed,  that  this  recovery,  which  was' 
su£Fered  in  Eoiier  Term  last,  might  be  amended,  by  insert* 
lag  the  words  ''  Perpetual  Advowsons,''  and  striking  out 
those  of  **  Tithes  to  Rectories  belonging  and  appertahiing,* 
on  an  affidavit,  which  stated,  that  it  was  intended  to  pass  two 
perpetual  advowsons,  but  that  instead  of  so  doing,  they  had 
been  described  in  the  recovery  as  rectories,  and  that  no  tithes 
were  inserted  in  the  deed  to  lead  the  uses.  It  appeared  by 
the  deed  that  the  premises  were  described  as  the  perpetual 
advowson  of  the  rectory  of  Kirkage,  and  also  the  perpetual 
advowaon  of  Cambretman. 

Fiat. 


A  recovery 
mav  be  amend- 
ed by  tubsti- 
tttting  the 
lyordt  *  per- 
petual advow 
toss**  for  those 
of  "tithes  to 
rectories  be* 
longing,*'  See. 
if  the  words 
"perpetual  ad- 
vowsons** only 
are  inserted 
in  the  deed  to 
lead  the  uses. 


TOL.  IV. 
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Wedae9d«y,  Brittain  V.  KlNNAlRI).  Esq.  and  Another. 

Not.  f  4tli.  '       * 

Wherea  Jus^    jL  HIS  was  an  action  of  trespass,  brought  agMqst  thedefencf^ 
Peace  has  In-   *°^  ^^  ^^^  of  the  Magistrates  of  the  Thames  Police  Office^ 

PQiS 

conclosije  evi-  called  the  Pkctnix,  with  her  masts,  sails,  and  funiitiire,  and 


risdictioB, 


^mrldtmto      f^r  seizing  and  taking  possession  of  a  vessel  of  the  plaintiff. 


dence  of  the  .         -  ,      *  ...  ... 

facts  tuted  io  5CX)  pounds  weight  of  gunpowder,  and  six  casks  containing  it, 

appeaTon^tbe  ^"^  detaining  the  same  for  a  long  time,  whereby  the  plaintiff 

Th^rfo**  ^^  prevented   from  selling  the  powder,  and  deprived   of 

where  in  an  ac-  the  use  of  his  vessel.    Plea,  Not  Guilty.     At  the  trial  of  the 

agalmttwo'***  cau«e  before  Lord  Chief  Justice  Dallas,  at  fVestmimter,  at 

MirinK^nd'de.  *®  Sittings  after  the  last  Term,  it  was  proved  that  the  pla'm- 

toining  a  tiff  was  the  owner  of  the  Phxnix,  which  was  a  decked  and 

decked  and  i         /.  ■  ■  •  t  l    *  t 

regtitered        registered  vessel  of  fifteen  tons  burthen,  and  which  had  been 

77k«mM,havuig  seized  by  the  Thames  Police-officers,  and  condemned  by  the 
KTS'^uScr"  ^•^fe^^*"*^^  "n<*er  the  Bum  Boat  Act  (a).     Several  witnesses 
the  Barn  Boat   were  called  for  the  plaintiff,  to  prove  that  the  vessel  in  ques- 
Act,SGM.  3.    ,.  ,.  .....  ....  .         *. 

€,  S8.— Held,    tion  could  not  be  considered  a  boat  within  the  meaning  of 

^Vld^orba^'  that  statute ;  when  a  conviction^  made  by  the  defendants,  was» 

let  into  evi-       put  in,  framed  under  the  statute,  and  which  sUted  that  '<  The 

dence,  to  shew         . 

that  ahe  was      plaintiff  unlawfully  bad  in  his  possession,  in  a  certain  boat  oa 

vl^t^n  the        ^^^  River  Thames,  certain  stores;  to  wit,  350  pounds  weight 

jacaningofthat  ^f  gunpowder,  and  48   pounds  weight  of  ball  cartridges^ 

which  had  then  lately  been  unlawfully  procured  from  and  out 

of  a  ship  or  vessel  in  the  said  River  Thames;  and  that  as  he 

had  not  produced  the  party  from  whom  he  bought  the  same, 

nor  given  any  account,  to  the  satisfaction  of  the  defendants, 

how  he  came  by  the  said  Qtores,  they  acljudged  him  tp  pay  ^- 

£5,  and  that  the  boat,  together  with  her  tacklei  &c.  had  bcr 

come  forfeited,  and  they  ordered  the  same  to  be  disposed  of 

as  the  law  directed/'  His  Lordship  was  of  opinion,  that  this 

(a)  t  Geo,  3.  c.  28v  \ 
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^onncdoo  was  conclusive^  to  shew  that  the  vessel  was  a  boat,        1B19. 
aod   ibat  tbe  plaintiff  was  precluded  from  giving  evidence     briitai:! 
thai  she  was  a  sbip  or  vessel,  and  not  a  boat,  within  tbe  mean- 
log  of  tbe  statute,  and  accordingly  directed  a  nonsuit,  but 
reserved  tbe  point  for  the  cousideration  of  tbe  Court. 

Mr.  Serjt  Faugban,  on  a  former  day  in  this  Term,  obtained 
a  rule  nisi  that  this  nonsuit  might  be  set  aside,  and  a  new 
trial  granted ;  and  contended,  that  a  decked  and  registered 
vessel  could  not  be  considered  as  a  boat ; — which  alone  was 
liable  to  seizure  under  the  act.  Tliat  tlie  conviction  could 
not  operate  conclusively  sO  as  not  to  admit  evidence  of  her 
being  a  vessel  of  a  different  description,  and  that  although 
she  appeared  to  be  a  boat  on  the  Hicc  of  the  convic- 
tion, stiil,  that  tlie  defendants,  as  Magistrates,  had  no  juris- 
diction  to  term  her  $o.  In  H'^elch  v.  Nash  {a)  it  was  held* 
that  an  old  higiiway  could  not  be  stopped  up  by  order  of 
Magistrates^  under  the  13  Geo.  S.  c.  78.  before  a  new  one 
was  set  out;  and  Lord  Eltenborough  there  said  (i),  that 
**  Justices  cannot  make  facts  by  their  determination,  in  order 
to  give  themsehes  jurisdiction  contrary  to  the  truth  of  the. 
case;  and  that  however  desirous  the  Court  might  be  of  con- 
sulting tbe  convenience  of  individuals,  yet  that  they  could  not 
extend  the  jurisdiction  of  others  any  more  than  ihey  could 
their  own;*'  and  Mr.  Justice  Latsrejice  s'd'id,  that  <<  Justices 
casoot  give  themselves  jurisdiction  in  a  particular  case,  by 
findii^  that  as  a  fact  which  is  not  the  fact ;"'  and  in  Davison 
▼•  Gill{c)  it  was  held,  that  an  order  of  Magistrates  under 
that  statute  for  turning  a  road,  must  pursue  the  form  pre- 
scribed therein;  and  that  unless  it  stated  the  exact  length 
and  breadth  of  the  new  road  set  out,  it  was  a  nullity. 

Mr.  Serjt*  Ltn$  now  shewed  cause.  ^  The  only  question  h, 
whether  tbe  conviction  remains  unquashed;  if  it  does,  it  is  a 

(«)  8  £«<,  3tfi.    ■       (6)  Id,  403.«— — (c)  1  £a5<.  64. 
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1819.  complete  answer  to  this  action,  for  where  a  Magistrate  has" 
^"^"^  jarisdiction,  a  conviction  made  by  him  within  the  scope  of  it 
cannot  be  impeached,  and  can  only  be  got  rid  of  by  appeal  or 
certiorari.  Whether  the  vessel  were  a  boat  or  not,  was  a 
question  before  the  Magistrates,  and  which  they  were  called 
on  and  empowered  to  decide.  Even  if  it  had  not  been  a  boat, 
and  they  had  convicted  the  plaintiff  rashly,  his  only  remedy 
would  have  been  to  proceed  against  them  by  information. 
They  adjudged  it  to  be  a  boat,  and  that  the  plaintiff  had 
been  guilty  of  a  misdemeanor,  in  having  stores  illegally  on 
board  her ;  and  they  had  full  power  and  jurisdiction  to  make 
such  adjudicatiou.  No  collateral  facts  can  be  enquired  into 
while  the  conviction  remains  unimpeached,  and  therefore 
there  is  no  foundation  whatever  whereon  to  found  the  present 
action. 

Mr.  Serjt.  Faughan  and  Mr.  Serjt.  Lawes,  in  support  of 
the  rule,  submitted,  that  the  conviction  was  not  of  itself  con- 
clusive evidence  to  preclude  the  plaintiff  from  shewing  that 
the  Magistrates  had  no  jurisdiction.    They  had  power  to  find 
that  the  plaintiff  had  been  guilty  of  a  misdemeanor  in  having 
gunpowder  on  board  his  vessel,  but  were  not  authorised  to 
adjudge  whether  she  were  a  boat  or  not.     If  she  had  been  a 
ship  of  the  line,  and  they  had  adjudged  her  to  be  a  boat,' 
would  the  Court  be  estopped  by  the  conviction,  from  ascer- 
taining whether  she  were  a  boat  or  a  ship  i    The  party  ag- 
grieved might,  in  such  a  case,  clearly  shew  the  want  of  juris- 
diction in  the  Magistrates  over  the  subject-matter.    The  fifth 
section  of  the  2d  Geo.  3.  c.  28.  (a)  which  enacts  that  boats 

(a)  By  which  it  is  enacted,  that  It  ihoald  and  might  be  lawful  for  the 
master,  wardens,  and  assistants  of  tlie  Trimiy  House,  or  such  persons  as 
they  should  from  time  to  time  depute  and  appoint,  under  the  seal  of  their 
corporation,  and  for  all  oWners  or  masters  of  vessels,  either  in  whole  or. 
in  part,  in  the  river  Tkamea  respeetively,  or  for  such  persons  as  the  said 
owners  and  masters,  or  any  seven  or  more  of  them,  hy  writing  under  Iheir 
hands  and  seals,  should  for  that  purpose  depute,  nominate,  and  appoint 
(and  which  it  should  be  lawful  for  them  from  time  to  tfane  to  do)  at  any 
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naj  be  detabed^  cainoot  apply  to  vessels  with  decks.  ^  The  1819. 
defeodants  therefore  had  no  jurisdiction  over  the  vessel  in 
question,  as  their  authority  was  limited  both  as  to  the  person 
and  subject-matter.  A  Magistrate  cannot  assume  jurisdic- 
tion, by  misstating  the  Act  on  whieh  such  jurisdiction  is 
founded;  if  he  does,  he  b  liable  to  an  action.  In  Welch  v. 
Nash  (a),  it  was  held,  that  if  a  new  highway  were  not  set  out 
before  the  old  one  was  stopped  up,  the  legality  of  the  order 
of  the  Justices  for  diverting  the  old  road,  and  stopping  it  up, 
might  be  questioned  in  an  action  of  trespass,  although  such 
order  was  con6rmed  by  the  Sessions  on  appeal,  but  there  the 
old  highway  was  merely  widened,  which  was  deemed  to  be 
insufficient  to  answer  the  purpose  of  a  new  road.  Whether 
an  adjudication  be  in  the  nature  of  an  order  or  conviction, 
the  same  rule  is  applicable,  namely ^  whether  the  party  against 
whom  it  is  made  be  concluded  by  it  or  not.  Here,  however, 
the  conviction  is  summary,  and  can  neither  be  got  rid  of  by 
appeal  or  certiorari^  but  it  cannot  be  deemed  conclusive  of  all 
the  facts  stated  in  it,  and  more  particularly  so,  where  the  con- 
victing Magistrates  have  exercised  an  excess  of  jurisdiction. 
Where  there  i»  such  an  excess,  the  party  aggrieved  may  go 


timet  from  and  after  the  tOth  of  J«im,  1762,  to  stop,  search,  and  detain, 
ia  some  place  of  safety,  any  hooi  whirh  there  should  be  reason  to  suspect 
iMd  any  ropes,  cordage,  tackle,  apparel,  famltnre,  stores,  materials,  or 
any  put  of  any  cargo  or  lading,  stolen  or  unlawfully  procnred,  from  or 
out  of  any  ship  or  vessel  in  the  said  river;  and  also  to  apprehend  and 
detaio,  or  cause  to  be  apprehended  and  detained,  any  persons  who  might 
be  reasonably  suspected  of  having  or  conveying  any  snch  goods,  stores,  or 
things  in  such  boat,  and  such  persons  so  apprehended  should  be  (as  soon 
»  conveniently  might  be)  conveyed  before  one  or  more  Justices  of  the 
Peace  for  any  county,  city,  division,  liberty,  or  place,  adjoining  to  the 
said  river.  And  that  if  such  persons  should  not  produce  the  parties  from 
wlMNn  he,  she,  or  they,  bought  or  received  such  merchandisea,  &c.  afore- 
saidy  o»  some  credible  person  to  depose  upon  oath  the  sale  or  delivery 
thereof,  or  should  not  give  an  account  to  the  satisfaction  of  the  Justices, 
bow  be,  she,  or  they  came  by  the  same,  that  tlien  the  said  penons  so  ap- 
prebcnded  ahooU  be  deemed  and  adjudged  guilty  of  a  mtsdeaMeaor,  and 
snch  beat,  with  ber  tackle,  dec.  should,  npon  snch  conviction,  be  .for- 
ieited,  and  disposed  of  as  ^s  thereinafter  directed* 
(e}.8JEasl»39l.. 
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into  proof  of  matters  dehors  the  conviction.  The  express 
object  of  the  statute  2  Geo.  3.  c.  28.  was  to  prevent  the  com* 
Diitting  of  thefts  by  persons  navigating  bum  or  open  boats  on 
the  River  Thames,  and  by  the  l^fih  section  of  that  statute  (n), 
a  Magistrate,  on  conviction^  may  order  a  boat  to  be  barnt. 
There  the  word  boat^  with  her  tackle  alone,  is  made  use  of, 
and  consequently  the  Magistrates  in  this  case  could  have  no 
jurisdiction  over  a  decked  and  registered  vessel.  It  is  trup^ 
that  by  the  54th  Geo.  S.  c.  187.  s.  22.  (ft)  forfeited  boats,  in- 
stead of  being  burnt,  may  be  restored  or  sold,  but  that  is 
merely  a  modification  of  the  enactment  in  the  1 7th  section 
of  the  former  statute,  and  can  apply  only  to  bpats  of  a  like 
description  as  are  mentioned  in  that  act.  The  jurisdictioo 
of  the  Magistrates  iu  this  case,  therefore,  was  limited  to  per- 
son, place,  and  subject-matter,  all  of  which  are  traversable ; 
if  not,  a  Magistrate  could  not  be  impugned  for  a  want  or  e:c- 
cess  of  jurisdiction.  First,  aa^to  place ;  if  the  defendants  had 


(a)  Py  which  it  i9  enacted,  that  where  any  persons  shonl^  be  eon^ 
victed  of  any  offence  against  that  act,  by  which  is  incurred  the  forfeiture 
of  any  boat,  with  her  tactile  and  appurtenances,  and  concerning  which, 
after  such  conviction,  no  provision  was  thereby  made,  it  should  and 
might  be  hiwfui  to  and  for  such  Justices  of  the  Peace,  before  whom  such 
conviction  shonid  he  had,  or  any  other  Justices  of  the  Peace  of  and  for 
any  county,  city,  division,  liberty  or  place  adjoining  to  the  said  River 
Thamei,  on  conviction  had,  and  they  ware  thereby  respectively  autboriaed 
and  required,  to  cause  such  boat,  with  her  tackle  and  appartenaoces,  to 
be  totally  burnt  and  destroyed,  within  six  days  next  after  snch  conviction 
as  aforesaid,  by  warrant  under  the  hands  and  seals  of  snch  Justices,  di- 
rected to  the  constable  or  othjor  peace  officer  of  the  parish  or  place  adjcrfn- 
ing  to  the  said  river,  or  where  such  conviction  shonid  be  had ;  which  said 
constable  or  other  peace  officer,  should  tiierenpon  cause  such  iKMt,  4rc« 
to  be  so  burnt  and  destroyed  within  the  time  aforesaid. 

(6)  Which  'enacts,  that  in  all  cases  in  which  it  was  directed  that 
any  boat  with  her  tackle  and  appurtenance!  whici)  should  be  forfeited, 
should  be  burnt  and  destroyed,  it  should  be  lavfid  for  any  Justices^ 
within  their  respective  jurisdictions  before  whom  any  persons  should 
have  been  epnvlcted  of  any  offence,  whereby  any  lH>at  was  or  should 
be  adjudged  to  be  forfeited,  eitfaer  to  direct  sach  boat  with  her  tackia 
and  appnrteaaoces  to  be  bamt  and  destroyed,  or  restored  to  the  ownerf 
thereof,  or  to  be  publicly  sold,  and  the  produce  of  such  sale  to  be  applie^ 
ia  like  maancr  af  io  all  other  pases  of  forfettares  aoder  U^a  qaid  act* 


IN  THE  SIXTIRTH   TEAR  0#18B0.   IIT.  56 

tmmd  that  the  plaintiff  was  in  his  vessel  on  die  River  Thames,        IBIO. 
with  certain  stores  in  her,  in  the  County  of  Middlesex,  and     b^J!^,|| 
fQch  Teasel  were  on  a  part  of  that  river  situate  in  another  «"• 

county,  the  adjudication  would  be  bad,  because  their  jurisdiction 
would  be  limited  to  the  county  where  the  offence  was  com- 
nittedy  and  parol  evidence  might  be  given  of  that  fact,  contrary 
lo  the  conviction ;  so,  secondly,  as  to  the  subject-matter ;  as 
the  defendants  have  condemned  the  vessel  in  question  as  a 
boat,  if  she  be  not  so,  they  have  exceeded  the  limits  of  their 
jurisdiction,  and  the  fact  may  he  enquired  into.     In  Perkin 
V.  Proctor  {a),  the  question  was,  uhether  a  victualler  were  a 
trader  within  the  bankrupt  laws;  and  an  action  of  trespass  was 
commenced,  on  the  ground  that  (he  Commissioners  had  no 
jurisdiction  to  enquire  into  the  nature  of  that  fact,  as  they  bad 
merely  a  limited  authority ;  and  the  Court  were  of  opini6n 
that  the  conmiission  of  bankruptcy  was  void,  and  of  no  avail ; 
the  jurisdiction  concerning  bankrupts  being  confined  to  par- 
ticular persons  aod  cases ;  and  the  Court  there  held,  that  where 
Coarts  of  justice  assume  a  jurisdiction  which  they  have  not,  an 
action  of  trespass  lies  against  the  officer  who  executes  process^ 
becaose  the  whole  proceeding  is  coram  non  judice;  and  in 
the  case  of  the  Marshalsea  (i),  it  was  adjudged,  that  whene 
there  was  no  jurisdiction  at  all  there  was  no  Judge,  and  the 
proceeding  was  as  nothing.    In  the  case  of  a  poor  rate,  if 
the  person  rated   be  not  an  occupier  within  the   parish^ 
the  proceeding  is  coram  non  judice^  because  such  person 
cannot  be  assessed.    In  Terry  v.  Huntington  (c),  where 
Commisiionera  of  Excise  decided,  that  low  wines   were  ^ 

atroDg  waters,  it  was  held  to  be  a  proceeding  coram  non 
jydice,  as  they  had  only  a  stinted  or  limited  jurisdiction. 
So  here,  the  defendants  had  ao  more  right  to  condemn 
die  pfauntiff's  vessel  than  a  aeventyrfour  gun  ship.  Lord 
Bale,  in  I'erry  v.  Huntington,  drew  a  distinction  between  a 
civil  and  criminal  proceeding,  for,  he  observed,  that  *^  tho 
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1819.       proceeding  there  was  cioilUer,  not  criminalUer,  as  in  Niidk* 
BRrrTAiif     g^^^*'  c^K^.(^)i  but  that  the  case  of  a  Justice  of  Peace  seemed 
«•  to  come  fully  up  to  that  case,  for  the  Justice  bad  a  jurisdictioD, 

but  he  kept  not  within  it;,  and  suppose  the  G>mmi88ioner8 
should  adjudge  small  beer  or  water  to  be  strong  beer,  it  would 
be  mischievous  if  the  subject^  in  such  a  case,  should  have  no 
action  upon  a  distress  taken  for  a  forfeiture/'    It  has  been 
said,  that  the  plaintiff's  only  remedy  is  by  information,  but  he 
may  go  into  evidence  dehors  the  conviction.  Though  a  special 
verdict  find  fects,  it  does  not  deprive  a  party  from  going  into 
evidence.    In  cases  of  limited  jurisdiction,  facts  must  be  en- 
qqired  into,  in  order  to  ascertain  whether  a  conviction  be 
contrary  to  truth  or  not.     But  too  much  stress  has  been  laid 
on  the  effect  of  this  conviction ;  for,  in  Hensham  v.  Pka^ 
sance  (b),  and  Milward  v.  Caffin.(c)f  it  was  decided,  that  even 
if  a  Magistrate  make  an  adjudication  within  his  jurisdictioui  it 
is  not  conclusive  as  to  the  facts  stated  in  it.  By  the  21  Geo.  3, 
c.  55.  8,  47.  it  was  enacted,  that  condemnations  made  by  a 
Magistrate  should  be  final ;  if  therefore  they  had  before  been 
.considered  so,  there  would  have  been  no  necessity  for  passing 
that  statute,  but  in  the  same  session  that  statute  was  repealed 
by  the  SI  Geo.  3.  c.  64.  and  therefore  left  the  question  pre- 
cisely as  it  before  stood.    On  these  grounds,  therefore,  the 
defendants  in  this  case  had  only  a  consequential  power  given 
.them  by  the  d  Geo.  3.  c.  28.  to  condemn  a  boat,  but  no  ju- 
djcatory  power  to  determine  whether  the  plaintiff's  vessel  was 
a  boat  or  not,  within  the  meaning  of  that  statute.   They  have 
therefore  condemned  a  vessel  not  within  their  jurisdiction,  and 
consequently  not  a  subject-matter  pf  the  conviction. 

.  Lord  Chief  Justice  Dallas. — ^The  general  principle  fip- 
plicable.  to  cases  of  this  nature  is  perfectly  cl^ar,  establish- 
ed by  ancient,  and  recognised  in  modern  decisions,  which  is, 
that  if  a  Magistrate  having  jurisdiction  over  the  subject-mat- 

(«)  It  Rep.  S5.  ■      .  {h)  f  Sir  fV.  BL  tl74>  .         (Q  S  jSir  W.  BL  1330. 
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ler,  make  a  conviction^  such  conviction^  if  nothbg  appear  on  1610. 
the  fiice  of  it  to  vitiate  or  render  it  void,  is  conclusive  evidence  ^^'^'^^ 
of  the  facts  stated  in  it,  if.  an  action  of  trespass  be  brought  «. 

agunst  him.  Such  being  the  principle,  what  are  the  iacts  of  i*"au** 
this  case  i  It  has  been  admitted  m  the  aigument,  that  if  the 
subject*matter  be  a  boat,  the  conviction  is  right,  as  it  states 
the  vessel  in  question  to  be  a  boat ;  but  it  has  been  said,  that 
it  must  be  a  boat  to  give  the  Magistrates  jurisdiction,  and 
that  if  it  be  not,  a  party  aggrieved  may  contradict  its  being 
so  by  extrinsic  matter.  I  agree,  that  if  the  defendants  had 
no  jurisdiction  to  enquire  into  the  ftct,  whether  it  were  k 
boat  or  not,  the  conviction  would  signify  nothing.  The  only 
question  then  is,  whether,  in  diis  case,  they  had  jurisdiction  or 
not,  and  what  was  the  nature  of  the  oiTetice  they  were  em- 
powered to  enquire  into.  By  the  2  Geo.  3.  c.  £8.  they  were 
authorised  to  stop,  search,  and  detain  any  boat  on  the  River 
liames,  suspected  to  contain  any  stores  or  gunpowder,  stolen 
or  unlawfully  procured  from  any  ship  in  that  river.  Although 
the  word  boat  may  be  applied  to  vessels  of  a  technical  de- 
scription, still,  whether  the  vessel  in  question  were  a  boat  or 
not  vras  a  matter  of  fact  to  be  proved  before  the  defendants 
as  Magistrates  ;  for  it  was  th^ir  duty  to  hear  and  determine 
the  nature  of  the  charge  brought  against  the  plaintiff,  when 
they  were  to  form  their  own  conclusion  as  to  the  effect  of 
such  evidence.  But  it  has  been  said,  that  where  the  juris* 
diction  of  a  Magistrate  is  limited  as  to  person,  place,  and 
sulgect-matter,  that  it  is  stinted  io  its  nature,  and  cannot  be 
nceeded.  To  that  position  I  fully  agree ;  but  before  it  is 
so  stinted,  the  person,  as  well  as  the  place  and  subject-matter, 
form  questions  to  be  decided  by  the  evidence  before  the 
Magistrates*  Here,  whether  this  vessel  were  a  boat  or  not, 
was  part  of  the  subject-matter  which  the  defendants  were  au- 
thorised to  enquire  into.  Her  having  gunpowder  on  board, 
was  part  of  the  offence  charged ;  how,  therefore,  could  they 
have  convicted  the  plaintiff,  without  ascertaining,  by  the  evi- 
dence before  them,  and  determining  whether  she  were  a  boat 
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1810.        or  not?    It  not  oidy  came  within  the  general  scope  of  their 
BmttIiv     jwrisdiction,  but  did  so,  ex  necessitate  rei.    Slill  it  has  been 
.«!.-.^     «oid>  that  Magistrates  cannot  give  themselves  a  jurisdiction^ 
by  finding  a  fact  which  did  not  exist.     But  they  are  bound 
to  enquire  |is  to  such  fact,  and  to  determine  according  to  the 
evidence  adduced  when  they  have  a  jurisdiction  over    the 
aubject-roatter;  and  their  conviction  is  conclusive.  Here,  the 
defendants  have  made  an  enquiry,  and  by  their  conviction 
stated  that  the  subject-matter  vva»  a  boat.  That,  therefore,  is 
conclusive.    A  great  deal  has  been  said  as  to  the  danger  that 
might  accrue  from  Magistrates  giving  themselves  jurisdiction^ 
and  extreme  cases  have  been  put,  as  that  of  calling  a  ship  of 
the  line,  or  a  aeveuty^four,  a  boat.     Even  if  it  were  so,  if  the 
coavictton  be  good  upon  the  face  of  it,  and  term  such  ship  a 
boat^  it  would  be  conclusive.     It  has  been  further  said,  that 
•  the  party  aggrieved  is  without  remedy,  unless  this  action  can 
be  supported  4  it  is  true  that  he  is  without  a  civil  remedy,  but 
he  still  may  .have  recoursi^  to  a  criminal  proceeding.    If  the 
facts  were  so  grosa,  and  the  defendants  had  decided  that  a 
man-of-war  was  a  boat,  it  would  not  only  be  an  abuse  of 
power,  but  furnish  sufiicient  grounds  for  a  criminal  proceed- 
ing.   There  is  another  principle  on  which  this  action  cannot 
be  supported ;  formerly,  the  rule  was  to  intend  every  thing 
against  a  stinted  jurisdiction,  but  now,  nothing  is  to  be  in<9 
tended  btit  what  is  fair  and  reasonable ;  and  it  is  a  fair  and 
reasonable  intendment^  that  Magistrates  will  act  uprightly  in 
tlie  discfaaiige  of  their  duty  as  suchi  and  therefore  a  summaiy 
jurisdtctioii  is  vested  in  them,  and  their  determination  is  finals 
It  is  a  great  benefit  to  the  public,  that  their  determination  in 
cases  of  this  and  a  like  nature,  should  be  so.    Cases  how<* 
ever,  faaVe  been  referred  to  in  the  courae  of  the  argument^ 
which,  it  has  been  contended,  tend  to  shew  a  different  doc«» 
trine.    Tbe  principle  laid  down  in  Terry  v.  Huntington  (a) 
is,  that  an'  action  of  trover  will  lie  against  an  officer  for  ex^ 
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«cttting  process  of  a  limited  jurisdiction  beyond  its  limits,  1819. 
bat  it  was  there  admitted^  that  if  the  Commissioners  bad  n^"^^^ 
bad  jurisdiction,  and  hod  adjudged  low  wines  to  be  strong  v. 

m-aters,  or  small  beer  strong,  that  such  adjudication  could 
not  have  been  enquired  into  by  action;  and  Mr.  Baron 
Rainseford  there  said,  that  'Mhe  defendants  might  well 
enough  have  justified  by  virtue  of  an  authority  from  th^ 
Commissioners  of  Excise,  ^*fao  were  judges  of  the  fact,  and 
liiat  their  authority  was  not  traversable  by  the  plaintiff,  who 
must  have  taken  his  remedy  by  appeal.  But  that  if  the  Com- 
missioners exceeded  their  authority,  and  it  so  appeared  to  the 
Court,  that  then  tlieir  proceedings  were  coram  fionjudicej  and 
that  ao  action  of  trespass  lay,  but  that  if  that  did  not  appear, 
it  would  be  otherwise.  That  in  that  case  it  appeared  by  the 
special  verdict,  that  the  Commissioners  had  exceeded  their 
authority  in  adjudging  low  wines  to  be  strong  waters,  pef- 
fectly  ipade,  which  were  of  another  species,  and  that  if  the 
Commiasioners  would  adjudge  rose  water  to  be  strong  water^ 
Ihej  would  exceed  the  power  given  them  by  their  commission.** 
Apply  that  to  this  case.  '  if  it  had  appeared  on  the  face  of 
this  conviction,  that  the  Magistrates  had  no  jurisdictioDi  as  it 
there  did,  that  the  Commissioners  had  not,  tlien  they  would 
have  most  clearly  exceeded  their  authority.  In  the  case  of 
Dr.  Gfoenvdi  v.  BarweU  (&),  Lord  Holt,  in  commenting  on 
Ae  case  of  Ttrry  r.  Huntington^  observed,  that  h  was  fld» 
mitted  there,  that  if  the  Commissionenhad  had  jurisdiction  of 
the  cause,  Aough  they  had  given  a  wrong  judgment,  as  if 
they  had  adjudged  small  beer  to  be  strong,  their  jodgaient 
icoold  not  hare  been  eiamined  in  an  action.  Here,  how* 
ever,  the  Magistrates  had  a  general  jurisdictiou  over  all 
Imits  having  gunpowder  on  board  on  the  Riter  Thames. 
So  in  Terry  ▼•  Huntmgjton  the  Commissioners  bad  a  general 
jurisdiction  over  beer.  That  case,  therefore,  ia  scarcely  dis- 
onguishable  from  the  present.    Here  nothii^  appears  on  the 

(a)  I  JL9rdAayM.47). 
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1819.  ^^®  ^  ^  conviction  to  vitiate  it,  and  the  plaintiff  has  still 
his  remedy  by  filing  a  criminal  information  if  he  think  proper 
to  do  so.  In  Gray  v.  Cookson  (a),  the  cases  of  Welch  v. 
KiMAian.  jf^^  (jj  ^„j  Crepp9  v.  Burden  {c)  were  adverted  to,  in  the 
former  of  ^hich,  Mr.  Justice  Lawrence  said  (d),  that  "  the 
Justices  could  not  give  themselves  jurisdiction  in  a  particular 
case  by  finding  that  as  m  fact  which  was  not  tiie  fact;"  but 
Mr.  Justice  foy/ey,  in  Gray  v,  Cookson  (e)  distinguished 
that  case,  as  it  turned  solely  on  an  ex  parte  order  of  magis- 
trates, which  bore  no  analogy  to  a  conviction  where  the  matter 
is  investigated  on  oath  in  the  presence  of  both  parties.  An 
well,  therefore,  on  the  decision  of  Gray  v.  Cookson^  and  the 
other  cases,  as  on  principle  and  reason,  I  am  of  opinion  that 
this  conviction  is  conclusive,  and  consequently  that  the  pre- 
sent  rule  must  be  discharged. 

-  Mr.  Justice  Paek. — My  Lord  Chief  Justice  has  gone  so 
fnlly  into  the  principles  by  which  tiiis  case  must  be  governed, 
that  peifaaps  I  need  only  express  my  entire  concurrence; 
but  as  it  is  of  an  important  nature,  I  shall  shortly  state 
my  reasons  for  so  doing.  It  b  of  importance,  because  it 
is  highly  necessary  to  protect  magbtrates  in  the  execution  of 
their  duty.  All  the  cases  adverted  to  in  the  argument,  ap- 
pear to  me  to  militate  against  the  doctrine  contended  for  by 
the  plaintiff.  From  the  case  of  Terry  v.  Huntington  to 
Ackeriey  v.  Parkinson  (/),  one  leading  principle  has  been 
established,  viz.  that  where  a  conviction  is  made  by  a  magis- 
trate for  an  offence  over  which  he  has  competent  jurisdiction, 
such  conviction  is  conclusive  evidence  of  all  the  fects  stated 
in  it.  In  Dr.  Groenvelfs  ease  (g).  Lord  Holt  was  of  opi- 
nion, that  ''  a  man  convict  by  the  defendants,  in  pursuance 
of  their  judicial   authority,  could  not  traverse  the  fact  of 


<a)  16  Eaa,  IS. {b)  8  Ecof,  594. (t)  Covp.  S40. (d)  8  £«f,  403* 
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wlucii  he  is  convict,  because  the  audiority  of  the  defendants       1819. 

was  absolute  to  hear  and  determine  the  offence :  and  that        ^^'^^^ 

BaiTTAia 
wlien  in  pursuance  of  the  said  authority  they  had  adjudged  r. 

tke  (rfaintiff  guilty,  he  could  not  arraign  their  judgment,  but    ^""^^^* 
was  concluded ;  for  that  persons  who  are  judges  by  law, 
aball  not  be  liable  to  have  their  judgments  examined  in  ac* 
tions  brought  against  them/'    Commissioners  of  bankrupts 
have  been  alluded  to,  but  they  are  not  to  be  considered  in 
the  same  light  as  Justices  of  the  Peace,  for  Lord  HoU^  in 
Groenodtt  catty  said  (a),  that  **  commissioners  of  bankmpts 
may  commit  a  man  for  refusing  to  be  examined  concerning 
the  estate  of  the  bankrupt,  but  that  they  are  not  judges,  and 
diat  dieir  proceedings  are  traversable,  because  their  power 
of  imprisonment  is  only  quousque,  l^cJ^    In  Gray  v«  Cookton, 
the  statute  43  Geo.  3.  c.  141,  was  relied  on,  as  to  the  pro- 
tection afforded  to  magistrates,  and  the  question  was,  whedier 
tliey  were  not  protected  as  long  as  the  conviction  stood,  and 
the  Court  held,  that  it  could  only  apply  to  tases  where  the 
conviction  was  quashed ;  and  Lord  Ellenborough  said  (i),  that 
**  Magistrates  were  before  protected  m  an  action  of  trespa9 
by  a  subsisting  conviction  good  upon  the  face  of  it ;  that  the 
act  meant  to  protect  them  still  further  to  a  certain  extent 
in  a   case  where  before  they  were  left  unprotected  by  the 
quashing  of  the  conviction.     And  his  Lordship  added,  that 
even  before  that  statute,  he  had  always  considered,  that  if  a 
conviction  were  produced  at  the  trial,  which  would  justify 
the  imprisonment,  that  it  w^s  suiScient.''    Here  the  conviction 
was  produced  at  the  trial,  and  nothing  objectionable  ap- 
peared on  the  face  of  it.    The  case  of  Aekerley  v.  Parkinton 
is  extremely  stroi^ ;  there  an  action  on  the  case  was  held  not 
to  lie  against  the  vicar-general  of  a  bishop  for  excommuni- 
cating the  plaintiff  for  contumacy,  in  not  taking  upon  himself 
administration  of  an  intestate's  effects,  although  the  citation 


(a)  1  Lard  IZoyM.  i67.— ^(I»)  16  £ajl,  SI. 
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18194        ^y  v^lucb  the  pJaintiff  was  cited  was  void;  for  the  Court  stiM^ 
"^^^        "  that  the  vicar-general  had  still  jinjsdictioD  over  the  sobject-' 
r.  matter."     In   Strickland  v.  Ward  (a),  Mr.  Justice  Yates, 

KiNNAiRD.  j^foi^e  whom  that  case  was  triedj  was  of  opinion  that  the 
conviction  could  not  be  controverted  io  evidence ;  that  the 
Justice  having  a  competent  jurisdiction  of  the  mattefi  his 
jtidgment  was  conclusive  till  reversed  or  quashed,  and  that  it 
could  not  be  set  aside  at  Am  Priusi  But  here  the 
plaintiff  was  precluded  from  going  into  evidence  at  the 
trial,  whether  the  vessel  in  question  were  a  boat  or  not; 
but  even  if  he  hadj^  it  would  be  extremely  doubtful  whe- 
Uier  she  did  not  fall  under  that  description,  for  the  word 
docs  not  apply  to  an  open  boat  only,  as  Di.  Jokns&n,  in 
his  J^ietiouary,  describes  a  boat  as  *^  a  ship  of  small  size, 
as  a  passage-boat,  advice-boat,  ily-boat  ;*'  and  Falconer^  in 
his  Marine  Dictionary,  says,  that  '^  a  boat  is  open  or  decked,  ' 
according  to  the  purpose  for  which  it  i»  intende^/'  I  there* 
fore  am  of  opinion,  that  there  was  no  ground  whatever  for 
the  plaintiff  to  maintain  this  action. 

Mr«  Justice  Burbough. — It  has  never  been  d6itbted, 
within  my  recollection,  that  a  conviction  having  no  defects  on 
the  face  of  it,  is  conclusive  evidence  of  the  facts  it  contains, 
if  it  be  made  by  a  mi^istrate  having  jurisdiction  to  do  so,  and 
that  it  cannot  be  impeached  or  got  rid  of  except  by  certiorari 
or  appeal.  Here  the  defendants  had  jurisdiction  by  the  sta- 
tute 2  Geo,  3.  c.  26,  over  bum-boats  and  others  found  on  the 
River  T/iamei,  and  in  the  exercise  of  that  jurisdiction,  it  w^s 
their  duty  to  summon  the  parties  before  them,  and  hear  all 
the  facts  relative  to  the  seixure,  when  they  were  to  decide 
according  to  the  nature  of  the  evidence  adduced  before  them, 
and  the  conviction  founded  on  such  facts  is  conchisive. 
They  had,   therefore,  not  only  a  jurisdiction   in   part,  but 

(«)  7  Term  Rep.  634,  u. 
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^zring  coasidered  on  the  evidence,  their  decinon  was  final.  jsio. 
Tvi-o  cases  have  been  pressed  on  the  Court,  viz.  those  of 
ff^h  Y.  Naih,  and  Perkin  v.  Proctor.  With  respect  to  the  J""i' 
first,  there  was  an  order  of  Justices  for  diverting  a  highway, 
which  was  expressly  contrary  to  the  provisions  contained 
in  tlie  13  Geo.  3.  c.  78,  for  there  was  no  plan  of  the  road 
laid  out  in  the  order  which  was  expressly  required  by  the 
schedule  in  section  sixteen,  to  accompany  tlie  order ;  besides, 
there,  tliere  was  no  litigant  party ;  the  public  were  interested^ 
and  the  order  was  made  on  hearing  ex  parte  evidence  only, 
and  was  tlierefore  not  like  a  conviction,  where  both  parties 
are  summoned  before  the  magistrate;  that  order,  too,  was 
not  made  by  proceedii^  in  invitum,  for  it  took  place  on  the 
request  of  a  private  individual,  and  was  bad  on  the  face  of 
it*  As  to  Perkin  v.  Proctor^  a  commission  of  bankrupt, 
till  the  bankr«ipt  surrender,  is  in  the  nature  of  an  e:r  parte 
proceeding  behind  his  back,  and  if  be  intends  to  dispute  the 
commission,  he  has  liis  remedy  by  action  before  he  surrender 
himself,  but  afterwards  he  cannot  have  that  remedy.  But 
that  has  no  application  whatever  to  this  case,  where  the  party 
complained  of  must  be  a  party  to  the  transaction,  who  is 
sommoDed  to  appear  before  a  mapstrate  prepared  with  evi- 
dence to  rebut  it.  As  to  the  hardship  of  the  conclusiveness 
of  a  conviction  of  this  nature,  the  right  of  appeal  and  cer- 
tiorari  being  taken  away  by  the  Legislature,  the  Couf t  can- 
not interfere,  for  by  the  statute,  an  express  jurisdiction  is 
giren  to  the  magistrates  alone.  The  Legislature  deemed  it 
expedient  that  convictions  made  by  them  should  tM  conclusive, 
and  the  Court  cannot  consider  whether  it  be  proper  or  not 
The  case  of  Hemhaw  v.  Pleasauce  is  wholly  distmguishable 
from  the  present,  as  the  question  there  turned  on  a  condemna^ 
tioD  in  the  Exchequer  on  a  proceeding  before  the  Commis- 
sioners of  Excise.  JBesides,  a  conviction  is  conclusive  of  the 
facts  stated  in  it,  btit  a  condemnation  is  not.  I  therefore 
entertain  no  doubt  whatever  on  the  present  question^  but 
think  this  rule  must  be  discharged. 
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181D.  Mr.  Jastice  Richarmon. — ^I  am  entirelj  of  tbe  same 

^"^^"^        opinion  ;--'Wliether  the  vessel  in  question  had  gunpowder  on 
«.  board,  or  whether  she  were  a  boat  or  not,  were  fkcti  which 

KimiAiaD.  ^^  defendants  had  jurisdiction  to  decide.  The  fallacy  lies 
in  assniningi  that  {previous  to  a  conviction,  a  magistrate 
has  no  power  to  decide  a  matter  of  fact  constituting  part  of 
the  offence,  as  such  fact  ako  constitutes  his  jurisdiction ;  but 
if  a  fiict  of  this' description  could  be  questioned  in  a  civil  ac- 
tion, no  magistrate  would  be  safe,  even  though  he  acted  within 
his  jurisdiction.  By  the  game  laws,  an  authority  is  vested 
in  a  magbtrate  to  convict  unqualified  persons  found  sporting 
contrary  to  such  laws.  Therefore  if  such  magistrate  convict  a 
person  for  having  a  partridge  in  bis  possession,  could,  after 
conviction,  iii  an  action  of  trespass  against  him,  evidence  be 
adduced  by  the  party  convicted  to  shew  that  it  was  a  wood- 
cock ?  The  ma^trate  in  such  a  case  is  fully  empowered 
to  enquire  into  the  fact,  and  yei  it  might  be  contended  in 
that  case,  that  the  magistrate  had  no  jurisdiction  unless  the 
bird  were  a  partridge ;  as  it  has  been  urged  here,  that  the  de- 
fendants had  none,  unless  the  vessel  in  question  were  a  boat. 
So,  if  in  the  case  of  a  conviction  by  a  magistrate  against  a 
person  for  keeping  dogs  for  the  destruction  of  game,  without 
being'  qualified  so  to  do,  can  it  be  said  that  such  person, 
after  the  conviction,  could  in  a  civil  action  agamst  the  magis- 
trate, be  let  into  evidence  to  dispute  the  truth  of  such  con- 
viction, or  shew  the  nature  and  description  of  the  dog?  In 
questions  of  this  sort,  no  evidence  can  be  received  dehors 
the  conviction.  A  magistrate  alone  is  empowered  to  ascer- 
tain the  facts  by  an  enquiry  before  him ;  if  not,  he  might  be 
compelled  to  do  so  by  mandamui.  He  mig^t  conclude,  if  a 
dog  were  brought  before  him  of  the  species  of  a  greyhound, 
that  it  was  a  greyhound,  if  it  were  proved  to  be  used  for  the 
destruction  of  game.  It  would  be  a  very  hard  case  if  a  ma- 
gistrate acting  bondjide,  and  to  the  best  of  his  judgment, 
having  come  to  an  erroneous  conclusion  on  the  facts  before 
him,  and  which  he  was  bound  to  enter  into,  should  be  liable  to 


Ill  THB  MITISTN  ^l^AB  OV  CM.  Itt.  D6 

liafie  dHMe  faett  dbpitted  in  an  actios  brought  i^aiiist  him  bj  .uw. 
the  offeadiag  partj.  On  the  general  rule,  thereforeiihat  where  ^<^vw 
a  magistrate  lias  jnriadietion,  hiaeonvicfion  is  conclusive  eri*  «. 

dance  of  the  fiscU  stated  in  it,  in  an  action  of  trespass  brought   ^>"*A**tt- 
against  him  ;•— I  fully  concur  with  the  Courts  in  thinkmg  that  ^ 

this  rale  must  be 

Discharged. 


Cropt  v.  Cooos.  NoT,«7tL 

1  HR  defcttdsHit  was  arrested  by  the  name  of  Elizabeth^  and   If  s  defen- 

was  so  described  in  the  bail-piece^  but  she  put  in  and  jus-  rested  by  the 

<ified  bay  u.  tbe  <»n.e  of  Bety.  nTw/S" 

in  and  jiutify 
bail  in  the 
Mr.  Serjt.  Onahw^  having  on  a  former  day  obtained  a  rule  name  of  Bd* 

rnisi  that  the  bail-piece  might  be  amended,  by  altering  the  ^iecemay^lie 
name  of  Elizabeih  to  Beisy,  '     J™^^^*f  °;? 

.  .  coiit«y  and  a  re* 

Mr.  Serjt.  Lawes  now  shewed  cause,  and  submitted,  that  ment  of  Uie 
there  was,  in  fact,  no  bail  in  the  action  before  the  court,  and 
that  if  the  amendment  were  allowed,  it  would  be  quite  a  dif- 
ferent cause,  or  that  at  all  events  the  bail  must  be  re-acknow- 
ledged,--«nd  that  aldiougfa  in  Andenon  v.  Noah  (a),  a  mis- 
•oaaer  in  the  bail-piece  was  allowed  to  be  amended,  the 
d^ection  was  raised  at  the  time  of  justttcation ;  and  in  Bii^ 
V,  Dickie  {b)  the  Court  would  not  amend  a  clerical 
in  the  spelling  of  the  plaintiff's  name  in  the  baiUpiece, 
viz.  Tarbari  for  Taiari,  without  the  consent  of  the  bad. 

Bat  die  Court  held,  that  the  bail-piece  in  this  case  might 
be  amended  on  payment  of  the  costs  of  the  irregularity,  and 
a  re-acknowledgment  of  the  bail. 

■    ■  ■  '  ■■  ■>  I      J 

(•)  lBH.^Pwi.  31.— <»)  S  TnuH.  814. 
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In  covenant  on  This  was  an  action  of  covenant  on  a  l^ase,  for  not  keeping 
n  lonso  for  not  rm       i    ■        •  i   i     •    i 

Kptiring,  the     premises  in  repair.    The  declaration  stated  the  indenture  to 

Jj[JJJ[^^.^*~  be  made  between  the  plaintiff,  of  the  one  part,  and  the  de- 

the  dccltration  fendant,  of  the  other,  and  set  out  the  covenant  to  repair  as 

to  be  made  by 

the  plaintiff;  of  between  the  same  parties.    Plea,  non  est  factum*    At  the 

aadUiede^.  trial  of  the  cause  before  Mr.  Justice  Park^  at  the  last  Assizes 
■^  ^  of  th  ■*  Croydon,  on  the  j>roduction  of  the  lease,  it  appeared  to 
prodoction  of  have  been  made  between  the  plaintiff  and  Mary  his  wife,  of 
evidence, it ap-  ^^  one  part,  and  the  defendant,  of  tlie  other;  and  the  cove- 
{eeTniade^be-  *^^°^  ^  repair  was  with  the  plaintiff  and  his  wife.  It  further 
tween  the  plain-  appeared,  that  the  beneficial  interest  in  the  premises  was  in 
tlffandhtswife,    y    ,..«.....'  .  ^  ^  -  ,-        . 

of  the  one  part,  the  plaintiff  s  wife,  by  purchase  before  marriage,    ror  the 

*nt  ^of  ISie       <l^<sndaat  it  was  objected,  that  the  lease  was  misdescribed 

^er  :--Herd,  jq  ^  declaration,  and  therefore  th«(  the  variance  was  fiital, 
flat  thii  was  '  .  .        ' 

no  variance,  al-  and  the  learned  Judge  being  of  that  epintoii,  he  accordingly 
thonffbtbepre-    .•      ^  j 
nUes  demised   directed  a  nonsuit, 
were  the  pro- 
perty of  me 
wife  before  Mr.  Serjt.  Onslow,  on  a  former  day  in  this  Term,  ob- 

''*"^^'  (ained  a  rule  iitsi,  that  this  nonsuit  might  he  set  aside,  and  a 

new  trial  granted,  and  submitted,  that  the  legal  effect  of  ilie 
covenant  was  set  out  rightly  in  the  declaration ;  that  all  the 
wife's  interest  MWis  vested  abeolutely  in  the  husband  by  nar- 
jiage»  and  that  all  the  covenants  in  the  lease  were  in  point  of 
Jaw  covenants  to  him  abne^  as  they  would  survive  to  hin  if 
he  did  not  take  out  letters  of  adminislratioa ;  or  were  at  all 
events  vested  in  hku  alooe,  if  they  were  not  previomily  dis- 
posed of  by  the  marriage  settlement;  and  he  relied  on  the 
cases  of  JnkersitU  v.  Clarke(a),  wheie  it  was  held^  that  if 
a  bond  be  given  to  husband  and  wife  administratrix,  the  has* 
band  alone  may  declare  on  it  as  on  a  bond  nuMle  to  hinsel^ 


(«)  I  Tarn  Rep.  616. 
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9miBeav€r  v.  Ltim{0t\  wWrt  the  kmtmni  Jhm  brought        jAtlt. 
an  actioo  on  a  covtaant  inadfe  ta  bbisdf  and  liii  wile. 

Mr.  S«ijt.  Toddy  aovit  shewed  cnmt. — ^The  property  in 
^■eatioii  belonged  to  the  plaintiff's  wife  before  marriage,  as 
she  had  pnrcbastd  the  lease  (k»ni  the  exeentors  of  lier  for* 
nser  hnsboad ;  and  die  defendant  afterti-ards  covemmted  with 
the  plaintiff  and  his  wife,  to  both  of  whom  the  rent  was  re<* 
aerved,  she  therefore  onght  to  liave  been  joined  in  tlie  decltv^ 
nidoo.  It  is  a  general  mie  of  pleading,  timt  if  a  lease  be 
mkdeseribed,  in  not  setting  out  the  name<i  of  one  of  the  par« 
tiea,  the  rariance  is  fatal.  But  it  ma}'  be  said,  that  by  the 
connect  ion  between  husbond  and  wife,  their  joint  interest 
consCifittea  one  light,  which  is  vested  in  tlie  husband,  and 
that  ait  acts  after  marriage  mu<»t  be  done  by  him  alone-  It 
apf^ared  at  the  trial,  that  the  plaintiff's  wife  was  origi* 
mlly  possessed  of  the  property  in  qnestion  for  a  term  of 
yeara,  and  fhat  the  defendant  Ifeid  inider  tier,  and  that  after 
inarriage  another  lease  was  granted  to  him,  exectrted  by  her 
and  her  bnsband,  tlie  present  plaintiiF.  I'he  distinction, 
in  casies  of  this  description,  is,  where  the  acts  of  the  wife 
are  void,  <n  voidable ;  in  the  former,  it  is  neither  neccs* 
sary  nor  proper  to  describe  her  in  tlie  instrtirnent,  but 
in  the  latter,  where  the  act  done  will  bind  her  subsequent- 
ly to  the  coverture,  she  ought  to  be  joined.  If  a  hus- 
band die  during  the  term  of  a  lease,  and  the  wife  subse* 
qaently  receive  rent,  she  cannot  afterwards  set  it  aside.  So, 
if  a  wife  join  her  husband  in  a  lease  during  coverture,  ami 
receive  rent  afterwards,  she  cannot  avoid  it;  for,  in  Bacon*s 
Abridgment  (h)  it  is  said,  '^  if  a  Iiusband,  seised  of  lands  in 
right  of  his  wife,  make  a  lease  thereof  by  indenture,  reserv- 
ing rent,  that  this  is  a  good  lease  for  the  whole  term,  unless 
the  wife,  by  some  act  after  the  husband's  death,  shews  her 
disaent  thereto  ;  for  that  if  she  accepts  rent  which  becomes  due 


(a)  2  Mod.  217. (6)rit.  LiW,  C. 
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1819.  Bfter  his  imHb,  the  leate  is  therebj  become  absolute  and  nil* 
^^"^^  avoidable,  for  the  law  has  left  her  at  libertyi  after  his  death, 
V.  either  to  affirm  and  make  good  such  lease,  or  to  defeat  and 

avoid  it,  as  she  finds  roost  subservient  to  her  own  interest. 
So,  if  the  wife  join  in  such  lease  for  years  by  indenture,  she 
is,  after  her  husband's  death,  at  liberty  either  to  affirm  it  by 
acceptance  of  rent,  or  to  dissent  to  or  avoid  it  by  bMnging 
trespass,  8cc.  in  the  same  manner  as  if  he  had  been  no  party 
thereto ;  for  her  joining  during  the  coverture,  when  she  was 
not  sui  juriSf  but  under  the  power  of  the  husband,  will  not 
bind  her  after  his  death  ;  and  if  slie  chooses  to  avoid  such 
lease,  notwithstanding  her  joining  therein,  then  it  is  so  ahso« 
lutely  defeated  ab  initio  as  to  her,  that  she  may  plead  tioa 
demisitf  because  as  to  any  interest  that  passed  from  her,  she 
did  not  demise,  nor  in  truth  had  any  power  to  contract,  but 
the  whole  interest  passed  from  the  husband,  and  the  lessee  is  in 
merely  by  virtue  of  the  husband's  contract ;  and  yet,  because 
the  lessee,  by  bis  acceptance  of  such  lease,  admitted  them* 
both  to  have  power  to  join  therein,  he  must  accordingly,  dur- 
ing the  coverture,  declare  of  the  lease  by  them  both,  as  an 
e^sentiaI  part  of  the  description  of  the  lease  whereby  he 
makes  title."  In  Gardiner  v.  Norman  (a),  it  was  held,  that 
if  a  lease  be  made  by  baron  and  feme,  and  they  both  give  a 
letter  of  attorney  to  deliver  the  deed,  it  was  the  lease  of  the 
baron  alone,  and  must  be  declared  on  as  such,  but  that  if 
the  baron  and  feme  had  jointly  delivered  it,  the  delivery  of 
the  feme  would  not  have  been  unimportant,  since  it  must 
then  have  been  declared  on  as  the  lease  of  both,  although 
the  lessee  might  be  in  possession  by  virtue  of  the  husband's 
contract.  In  Shipmth  v.  Steed  {b),  which  was  an  action  of 
debt  on  bond  for  performance  of  covenants  in  an  indenture 
between  the  defendant  and  his  wife,  of  the  one  part,  and  the 
plaintiff,  of  the  other,  and  the  Jury  found  that  the  husband 


(fl)  Cro.  Jae.  6X7 (If)  Cn,  EOz.  769. 
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waleti  the  Heed,  but  not  the  wife— it  was  held,  that  if  the  hus-        1819. 

band  had  sealed  and  delivered  it  in  the  name  of  the  wife,  it       t"^^^ 

.         Armolo 
had  been  her  deed  during  the  life  of  the  husband,  and  that  if     ^     v. 

thej  by  indenture  had  bargained  and  sold  land  of  the  wife, 
rendering  rent,  it  had  been  a  good  deed  of  the  wife,  because 
she  might  afterwards  have  accepted  the  rent,  and  made  the 
deed  got.  J.  In  Beaver  v.  Lane,  the  action  was  brought  on  a 
covenant  concerning  the  houses  of  the  husband,  and  the  ob- 
jection was  made  after  verdict  in  arrest  of  judgment,  and 
was  not  set  out  on  record  as  here ;  besides,  the  property  in 
the  present  case  was  vested  in  the  wife  before  marriage.  In 
■  Ahberrif  v.  Walby  {a),  it  was  decided,  that  covenant  would 
lie  by  husband  and  wife  for  non-payment  of  rent  due  by  virtue 
of  a  lease  granted  by  the  husband  and  wife,  of  lands  the  iu« 
lirritance  of  the  wife.  In  [louell  v,  Maine  {L),  which  was 
an  action  of  debt,  on  bond  made  to  the  wife  during  coverture, 
it  was  held,  that  the  husband  and  wife  might  join;  and  al- 
though it  was  there  decided,  that  the  husband  might  sue 
alone,  still,  if  the  declaration  describe  the  instrument  and 
the  parties  to  it,  such  parties  must  be  correctly  described, 
lo  Ramsden  y.  Jmbrose^c),  where  husband  and  wife  lived 
separate,  and  she  boarded  in  the  plaintiff's  house,  who  de- 
clared against  the  husband  for  necessaries  found  and  provided 
for  him^  and  it  appeared  to  be  for  the  wife,  it  was  held  that 
the  declaration  could  not  be  supported,  as  the  plaintiff  failed 
in  hit  description  of  the  subject-matter  of  the  contract. 
(Mr.  Justice  Park. — In  Corny n^s  Reports  (d),  it  is  said,  that 
if  a  feme  leases  dum  sola  and  marries,  and  the  lessee  pays 
his  rent  to  the  wife,  though  no  notice  of  marriage  alleged, 
the  payment  is  ill ;  also,  that  the  husband  may  sue  alone  for 
rent,  for  not  repairing,  &c.  or  other  profits  or  benefits  to  the 
estate  of  the  wife,  and  though  be  may,  he  need  not  join  his 


(a)  1 8img€,  St9.  (t)  3  Leo.  40S.    8.  C.  1  Silw.  Ni,  PfL  9d  ed^^ 

?i^  "^  if)  1  »rwf€f  Itr.  ■  (4)  674, 
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1819.  wife.  And  Croke  Car.(a)  is  cited  in  support  of  t}i8t  po- 
Abhold  Mtionj.  But  here  the  parties  were  described  in  the  deed  »f 
Rsvo  busband  and  wife,  and  shoutd  have  been  so  set  out  in  the 

declaration.  [Mr.  Justice  Burroughs — In  PhillUkirk  tv 
PluckwelHJb\  it  was  held,  that  the  husband  aud  wife  might 
sue  on  a  promissory  note,  made  to  the  wife  during  coverture.] 
Although  in  ANkerstein  v.  Clarke,  it  was  held,  that  if  a  bond 
be  given  to  the  husband  and  wife,  during  coverture,  the  hus- 
band might  sue  alone,  declaring  on  it  as  a  bond  made  to  him- 
self, still  that  case  is  distinguishable  from  the  present,  as  the 
bond  there  vested  in  the  husband  and  his  personal  representa- 
fives  absolutely,  and  did  not  survive  to  the  wife ;  tliere,  too, 
the  act  of  the  wife  was  void,  but  here  it  is  merely  void- 
able, and  it  would  therefore  have  been  improper,  in  that 
case,  to  have  joined  her  in  the  decfairation.  But  here,  as  the 
wife  might  have  sued  after  the  death  of  her  husband,  she 
should  have  been  described  in  tlie  declaration  as  slie  was  ia 
the  indenture,  according  to  the  fact. 

Mr.  Serjt.  Ondow,  in  support  of  the  rule,  was  stopped  by 
the  Court. 

Lord  Chief  Justice  Dallas  was  absent* 

Mr.  Justice  Pabk. — ^In  this  case,  I  was  taken  by  surprise 
at  the  trial.  The  lease  was  produced,  and  it  appeared  to  have 
been  made  between  the  plainttf  and  his  wife,  of  the  one  part, 
end  the  defendant,  of  the  other,  when  it  was  objected  for  the 
latter,  that  it  was  eot  the  deed  set  out  in  the  dedaration,  as 
the  plaintiff  had  declared  on  it  in  his  own  name  without  joi»» 
ittg  his  wife,  and  I  directed  a  nonsuit.  If  any  doubt  had 
been  then  raised  by  the  plamtiff,  I  should  have  allowed  the 
eause  to  have  proceeded,  and  saved  the  point.    It  is  a  mere 
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teditMtil  objeclion,  and  the  general  law  has  been  mumd  by        1819. 

my  Broriier  Taddj/,  in  the  course  of  his  argument.     The      ^^^"^^ 

case  of  Beaver  ▼.  Lane,  although  it  was  moved  in  arrest  of     ^    o. 

judgment,  appears  to  me  to  be  expressly  in  point,  and  was 

adopted  and  confirmed  by  Mr.  Justice  Bailer,  in  Jnkerstein 

t.  Clarke^  who  said  it  was  decisive  of  the  question  in  that 

case.     But  it  has  been  insisted  here,  that  there  is  a  material 

variance  between  the  lease  described  in  the  decbration  and 

that  proved  in  evidence  at  the  trial ;  but  if  the  decisions  in 

Beaver  v.  Lane,  and  Jnkerstein  v.  Clarke,  ba  considered  as 

having  any  weight,   there  hat  been  no  misdeseription  in  the 

present  case.     If   it  were  a  joint  iutercsty  it  might  makn 

a  material  difference,  but  the  wife  had  merely  a  chattel  in* 

tepest  in  the  lands  t>erore  marriage,  which  vested  in  the  hns* 

band  during  coverture.    The  covenants  therefore  made  to 

them  after  marriage,  must  in  legal  eflect  be  considered  as 

covenants  made  to  the  hnsband  alone.    In  the  case  of  Aii^ 

iertiein  v.  Clarke,  the  objection  was  taken  at  Nui  Priue,  aa 

here,  namely,  that  the  bond  produced  varied  from  that  de* 

dared  on,  which  appeared  to  be  given  to  the  plaintiff^  and 

bis  mfe  as  administratrix,  whereas  it  was  declared  on  as  a 

bond  given  to  the  plamtiff  himself.    That  case,  therefore, 

is  particularly  applicable  to  the  present,  and  the  Court  were 

of  opinion,  that  it  was  no  variance.     1  therefore  think  tiia( 

the  nonsnil  I  directed  at  the  trial  was  improper. 

Mr.  Justice  Burrovqh. — If  a  deed  be  falsely  ^lescrihed 
by  a  plaintiff  iti  his  declaration,  it  is  a  good  groniid  of  ob* 
jectien»  But  is  this  indenture  so  misd^scribed  ?  It  is  true 
that  it  appears  to  have  been  made  between  the  plaintiff  and 
defendant  alone,  which  in  point  of  fact  is  correct,  as  a  deed 
may  always  be  declared  on  according  to  its  legal  effect, 
which  in  this  case  would  be  by  the  husband  alone  during  the 
life  of  his  wife.  The  parties  are  therefore  dcKribed  ac* 
cording  to  that  effect,  as  the  plaintiff,  of  the  one  part,  an4 
the  defendant,  of  the  other.    The^e  can  be  no  ^onbt  btt( 
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1819*        that  a  promissory  note  made  to  the  wife  during  covertore  maf 
AaNOLo       ^^  described  in  a  declaration  as  being  made  to  the  husband^ 
and  as  the  husband  in  tliis  case  was  solely  interested,  I  am  of 
opinion  that  be  alone  was  properly  named  in  the  declaration. 

Mr.  Justice  Richardson. — I  concur  in  tliinking  diat  it 
was  no  mis-statement  or  variance,  because  the  indenture  of 
lease  was  described  in  the  declaration  to  be  made  by  the 
husband  alone,  and  proved  to  be  made  by  him  and  his  wife ; 
and  I  principally  rely  on  the  case  of  Beaver  v.  J^ne,  which 
was  afterwards  recogmaed  inAnkerstein  v.  Clarke*  There,  it 
was  held,  that  although  a  covenant  be  made  to  husband  and 
wifci  yet  that  the  former  might  refuse  quoad  hen  So  here, 
the  husband  may  refuse  as  to  her^  and  bring  the  action  alone, 
and  more  particularly  so,  as  this  is  a  mere  chattel  interest,  aud 
has  no  reference  whatever  to  the  statute  32  Hen.  8.  c.  28. 
The  plaintiff,  therefore,  might  make  a  lease  alone,  and  the 
joinder  of  the  wife  can  make  no  difference  whatever.  This, 
therefore,  can  no  more  be  considered  as  a  variance  than  in 
the  cases  of  bonds  and  promissory  notes,  which,  although 
diey  are  made  to  the  wife,  may  be  declared  on  as  being  made 
to  the  husband.  That  was  fully  established  in  the  case 
otAnkeniein  v,  Clarke,  where  it  was  held,  that  if  a  bond  be 
given  to  husband  and  wife  administratrix,  the  husband  might 
sue  alone,  declarmg  on  it  as  a  bond  made  to  himself.  So 
the  description  of  the  parties  in  this  case  is  according  to 
tfie  legal  effect  of  the  instrument^  ^  this  rule  therefpr^ 
^ust  be  ipade 

Absplutf^ 
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Salmon  v.  Watson.  Friday 

This  was  an  action  of  a9$umpnt  founded  on  a  parol  ^gr«^  Tke  dtfead- 
ment  between  the  plaintiff  and  defendant^  respecting  a  house  verbiiuywith 

which  the  latter  look  of  the  former,  and  widi  which  he  was  Jt  "^^^ 

take  a  doom 

to  take  the  fixtures  at  a  valuation  to  be  made  by  two  brokers*  and  jmrchaae 
The  declaretiou  contained  counts  for  goods  sold  and  deli-  « fainatioa  to 
Tered,  as  wdl  as  the  common  money  counts^  and  a  count  JjJJbJJj^rtl 

on  an  account  stated.  Aa  inventory 

of  the  forliU 
tore  and  fix- 

At  the  trial  of  the  cause  before  Mr.  Justice  Park,  at  the  l^^ii^y 

hat  assizes  at  Croydon^  it  appeared  that  the  defendant  took  "^f^***" 

possession  of  the  house  and  fixtures,  and  that  the  valuation  al^aft**Anin- 

was  made  by  two  brokers,  but  that  among  the  articles  valued  listuret,  &c/** 

and  included  in  the  inventory,  and  which  the  defendant  con-  JJ^Sniu*  KmS 

seoted  to  take,  there  was  household  furniture  not  coming  under  ^^  ^«  ^^^ 

the  description  of  fixtures ;  but  that  the  inventory  was  headed  an  action  for 

generally, "  An  inventory  of  the  fixtures,  &c."  Tliose  articles  of  5^^a!  "^ 

fiiroiture  were  distinctly  marked  off,  and  valued  by  the  brokers.  ^'**'  ■  tf^^mt 

Ml  an  account 
who  signed  the  inventory,  making  the  defendant  a  debtor  to  the  ttated :  Held, 

plaintiff  to  the  amount  of  «£l37  for  the  whole  of  the  fixtures  dantliaTing^* 

and  furniture.     It  was  proved,  that  the  defendant  had  paid  SoiTor'anJun- 

^30  on  account,  and  that  the  furniture  mentioned  in  the  i^y^  the  fur- 

1        -rt^^     .«        -ri       ■      ■  <-     .        .  nitnteandfix- 

uventory,  amounted  to  ^20 :  12i.    For  the  defendant  it  was  tnret,  and  paid 

contended,  that  the  plaintiff  was  not  entitled  to  recover  ou  !!J|^determtn- 

the  authority  of  the  case  of  Lee  v.  Risdon  (a),  where  it  was  ^  ^  ^®    . 

dedded,  that  an  action  for  goods  sold  and  delivered  would  due  for  the 

not  lie  for  fixtures,  and  consequently  that  tlie  plaintiff  could  liable  on  the 

not  resort  to  the  counts  for  goods  sold,  and  that  he  must  be  f^e^r^i^ 

bound  by  the  inventory  in  which  the  brokers  had  made  their  ^^*  and  could 

not  afierwarda 
yaluation  for  fixtures,  and  that  consequently  the  contract  was  object  to  the 

^  plainUTt  do- 

■  fectivetitioto, 

'     '  "  .         •  the  home. 

(«)  S  AfsrM.  495. 
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Wm.       entire^  and  that  he^  could  not  go  for  less  than  the  whole  of  the 
Salmoii      AQAOunt  of  the  raluation^  and  as  the  greater  part  of  that 

^  V.  sum  was  for  fixtures,  he  could  not  recover  for  the  furniture 

Wats  on 

ivhich  formed  the  other  part  of  the  inventory. — For  tiie  plain- 
tiff it  was  insisted,  that  he  had  a  right  to  recover  for  aU 
the  articles  of  furniture  which  it  was  proved  the  defendant 
had  taken  possession  of,  and  which  could  not  come  under 
the  denomination  of  fixtures ;  that  although  the  brokers  had 
included  certain  articles  of  furniture  as  fixtures  in  the  inveur 
tory,  that  it  could  not  render  them  so;  but  that  the  different 
descriptions  of  furniture  or  fixtures  were  to  be  uken  accord- 
ing to  their  avowed  import  \  that  the  agreement  being  by  parol, 
could  apply  to  fixtures  only,  for  which,  even  if  the  plaiptiff 
could  not  recover,  yet  that  as  to  the  furniture,  it  was  not  ior 
eluded  in  that  agreement  at  the  time  the  house  was  taken,  but 
were  matters  of  subsequent  purchase,  for  which  the  defendant 
should  pay  without  aoy  reference  to  the  fixtures,  find  for  which 
the  plaintiff  was.  entitled  to  a  distinct  action  for  goods  sold 
and  delivered,  and  that  he  could  not  be  deprived  of  his  right 
to  recover  by  the  mistake  of  the  brokers ; — that  the  contract, 
as  well  for  tlie  fixtures  as  the  furniture,  was  executed,  and 
that  as  the  defendant  was  in  possesion  of  both,  the  plaintiff 
might  recover  for  the  fixtures  on  the  count  for  an  account 
stated,  the  brokers  having  settled  the  balance  of  ,£137,  as 
due  fropn  the  defendant  to  the  plaintiff,  and  as  the  former  had 
paid  part  of  the  amount  on  account,  he  had  thereby  admitted 
this  sum  to  be  correct,  and  that  the  plaintiff  was  therefore  en- 
titled to  recover.  The  learned  Judge,  however,  was  of  opi- 
nion, that  the  plaintiff  could  not  recover  for  the  fixtures  oq 
the  authority  of  Lee  v.  JBiscfon,  and  that  the  inventory  was 
conclusive,  it  being  beaded,  ''  An  inventory  of  the  fixtures, 
&C.''  thereby  making  the  contract  entire  as  to  both  the  fur^ 
niture  and  fixtures,  and  that  the  phiintiff  could  not  recover 
for  the  fixtures  on  the  counts  for  goods  sold  and  delivered,  nor 
on  that  on  an  account  Btaled|  and  he  consequently  dtreeted  ^ 
nonsuit. 
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Mr»  Seijt.  Taddy^  on  a  former  day  lo  diU  Tem,  oblainod       1819. 
t  nile  Md  that  this  noiiauit  might  be  set  asicte  and  a  new      sTlmon 
trial  granted.   He  submitted,  firsts  that  this  was  not  an  entire  v. 

contract,  and  that  the  plaintiff  might  recover  for  those  articles 
of  furniture  which  were  not  fixtures  under  the  counts  for 
goods  sold  and  delivered.  It  b  true  there  is  a  wide  difference 
between  contracts  void  at  common  law^  and  those  which  are 
void  bjr  statute;  for  in  Nortom  v.  Simmes  (a\  a  distinction 
tras  taken  between  an  instrument  made  void  by  statute^  end 
by  the  common  law,  for  a  statute  is  a  strict  law^  but  the 
common  law  doth  divide  according  to  common  reason,  and 
having  made  that  void  that  is  against  law,  lets  the  rest  stand. 
So  b  Pigofs  case  (A),  it  was  held,  that  if  some  of  the  cc^ 
venants  in  an  indenture  were  against  law,  and  some  lawful, 
the  first  were  void,  and  the  others  stood  good.  In  IViRriJlaJS 
V.  Newman  (c)  it  was  held,  that  in  a  bond  conditioned  for  the 
performance  of  several  things,  if  one  of  them  be  void  at  the 
common  law,  yet  the  bond  may  be  good  for  the  others.  So 
the  case  of  Robinson  v.  Bland  (J),  decided,  that  if  a  lawful 
engagement  can  be  separated  from  an  unlawful  one,  it  is  not 
vitiated  from  having  been  mii\gled  iiith  it.  Here,  therefore^ 
the  contract  was  clearly  divisible,  and  the  plaintiff  was  en^ 
titled  to  recover  the  value  of  the  furniture.  Secondly^  the  con^ 
tract  having  been  executed,  and  the  defendant  having  agreed 
to  pay  the  amount  of  the  valuation  made  by  the  brokers,  and 
they  baviiig  settled  such  amount  at  XlST^  the  plaintiff's  de^ 
■Bad  was  recoverable  under  the  count  on  an  account  stated. 

Mr.  Seijt  LnM  now  shewed  cause.— -The  nonsuit  was 
perfectly  correct,  llie  only  question  is,  whether  the  plaintiff 
can  recover  on  \a  accoimt  stated.  The  cases  as  to  the  di* 
visibility  of  contracts,  are  not  applicable  to  the  present,  as 
it  turns  on  the  effect  of  a  particular  contract,  which  was  en- 


(fl)  H«fr.  14.        ■■  .  {h)  11  tup,  27  h.  ■       ■     (0  4  MmOi  4^  Stlw  66. 
(4)  tBm.  ton. 
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1819.  ^^^^  ^°  itself,  and  could  not  be  divided ;  it  was  a  contract  for 
''•'^^*^  the  house  and  fixtures,  and  although  some  of  the  articles  con- 
V.  tained  in  the  inventor;  cannot  be  strictly  termed  fixtures,  yet 

they  are  in  effect  made  so  under  the  contract,  as  nothing  else 
was  to  be  taken  by  the  defendant.  The  defendant  paid  part 
of  the  sum  for  the  house  and  fixtures,  on  the  faith  that  tlie 
agreement  would  be  duly  carried  into  efiect.  llie  contract, 
therefore,  as  to  the  house  and  fixtures,  cannot  be  separated ; 
and  although  the  defendant  took  possession,  still  he  derived 
no  beneficial  occupation,  as  the  plaintiff  could  make  no  good 
title  to  the  house.  As,  therefore,  the  letting  the  house  and 
^xtures  were  one  contract,  so  the  articles  as  described  in  the 
inventory  can  only  be  considered  as  fixtures,  and  are  not  di- 
visible from  the  furniture. 

Mr.  Serjt.  Taddj/,  in  support  of  the  rule,  was  stopped  by 
the  Court,  * 

Lord  Chief  Justice  Dallas  was  absent, 

Mr.  Justice  Park. — ^The  declaration  in  this  case  con- 
tained two  counts  for  goods  sold  and  delivered,  and  another 
on  an  account  stated.  At  the  trial  I  entertained  no  doubt 
whatever,  but  directed  a  nonsuit  on  the  authority  of  Lee  ▼• 
liisdon.  I  have  no  recollection  that  the  plaintiff  endeavoured 
to  support  his  case  on  the  account  stated,  aldiough  he  might 
have  done  so,  but  my  attention  was  drawn  to  the  counts  (or 
goods  sold  and  delivered  only.  There  appears  to  be  no  little 
difficulty  in  separating  the  articles  of  furniture  from  the  fix- 
tures, as  valued  by  the  brokers  in  their  inventory,  still,  how- 
ever, I  am  now  of  opinion,  that  the  plaintiff's  case  may  be 
supported  on  the  account  stated.  It  b  therefore  unnecessary 
to  consider  whether  the  appraisement  were  binding,  as  the 
inventory  was  subsequently  adopted  by  the  defendant,  as  well 
as  the  valuation  made  by  the  brokers.  The  inventory  waa 
df;I|vered  to  the  defendant";  wUe|  ai^d  the  jefeiidapt  toqk  poa* 
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of  die  house  end  fixturesi  and  raiaed  no  objection  to        18t0« 
Ae  amount  of  the  valuation  before  the  trial,  and  he  is  still  exer^       t^^'^^ 

BALMOV 

dsii^  a  dominion  over  the  property.    Besides,  the  defendant  v. 

was  aware  that  there  was  no  original  lease,  but  still  he  acquH 
csced  to  take  the  premises,  and  entered  into  possessbn  accord* 
in^y.  Having  had,  therefore,  the  actual  possession, — having 
agreed  to  the  amount  of  the  valuation,  and  adopted  the  act  of 
the  brokers,  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
recover  on  tlie  account  stated  between  him  and  the  defendant, 
and  consequently,  the  case  of  Lee  v.  Risdon  will  remain 
untouched  by  this  decision. 

Mr.  Justice  BuRRoucH. — It  appears  that  the  defendant 
waived  all  objections  to  the  title,  as  he  was  aware  there  was 
no  original  lease,  and  consequently  tliat  the  plaintiflTs  title 
was  defective;  still,  however,  he  entered  into  possession, 
and  agreed  to  Uke  tlie  fixtures  at  a  valuation,  to  the  amount 
of  which  he  mlde  no  objection  whatever,  and  as  he  has  had 
the  enjoyment  of  the  fixtures  and  paid  a  sum  in  part  for  them, 
I  think  the  plaintiif  is  entitled  to  recover  on  an  account 
atated  between  him  and  the  defendant. 


Mr.  Justice  Richardson. — I  am  of  opinion  that  the 
defendant  has  waived  eveiy  objection  to  the  title  by  taking 
possession,  and  as  he  has  also  been  let  into  the  eigoyment 
of  the  fixtures,  he  is  liable  to  pay  the  plaintiff  for  them  ac- 
cording' to  the  amount  ascertained  by  the  appraisers  in  their 
valuation.  The  count  as  to  the  account  stated,  goes  to  the 
whole  of  that  appraisement,  and,  in  point  of  fact,  amounts 
to  the  same'thiog  as  if  such  valuation  had  been  made  between 
the  original  parties;  I  therefore  think  that  the  plaintiff  is  en* 
titled  to  recover  on  that  count. 

Rule  absolute. 
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Wells  v.  GiRLiNd  (a). 

This  wtis  tn  action  of  asmmpsit,  brought  against  the  de- 

lenchnty  as  one  of  the  makers  of  a  promissory  note,  of  which 

the  following  is  a  copy : — 

London^  9th  Jiiwc,  1817- 
'^  We  jointly  and  severally  promise  to  pay  to  Mr.  John 

'  **  tVelfs,  or  order,  the  sum  of  ^87  :  S^.  in  manner  fol- 
'^  lowing,  riz.  the  sum  of  «f21  :  I5s:9d.  on  the  SQth 
"  day  of  iSqs/em&er  now  next  ensuing;  the  further  stltn 
"  of  £"21  :\5s:  Qd,  on  the  C5th  day  of  December  next 
**  ensuing;  the  further  sum  of  ^21  :  I5s :  9d.  on  the 
**  23th  day  of  March ^  1818;  and  the  further  sum  of 
^'  £2l:}5s:  Qd.  on  the  C4lh  day  of  Jufte,  1818:  And 
"  in  case  default  shall  be  made  in  payment  of  any  or 
**  either  of  the  above  sums  at  the  times  above  limited 
"  for  that  purpose,  then  \\c  jointly  and  severally  pro- 
*'  mise  to  pay  the  whole  of  the  said  sum  of  «£*87  :  3s. 
^  or  so  much  thereof  as  shall  not  have  been  paid,  im- 
^  mediately  after  such  default  as  aforesaid. 

"  \V.  Bath, 
*'  S.  Girling." 

.At  tba  trial  of  tlie  cause  before  Lord  Chief  Justice  Dal/a$f 
at  WeitmimUr^  at  the  Sittings  in  this  Term,  it  appeared^  that 
ihe  circumstnnces  tmder  which  the  note  was  given,,  were  aa 
follows : — The  plaintiff,  a  brewer,  residing  at  BafntSf  ia 


Sttardaj, 
Nov.  ft  A, 

L  S.  wu  in- 
debted to  the 
plaintiff  for 
money  lent, 
and  beinc  em- 
barrasned,  the 
latter  Informed 
hiia  that  if  he 
would  give  se- 
curity for  its 
te-paynent,  he 
woQld- procure 
bis  creditors 
4o  accept  a 
composition. 
The  defoodant 
became  surety 
for  /.  8.  in  a 
joint  promis- 
sory note,  and 
the  transaction 
was  to  be  liept 
a  secret  from 
the  other  cre- 
ditors.   The 
plaintiff  en- 
deavoured to 
obtaUi  t  com- 
position, but 
foiled:  Held, 
that  he  could 
not  recover  as 
against  the  de- 
fendant on  the 
note,  as  the 
transaction 
was  fraudulent 
and  void  in  its 
inception  :-* 
Held,  also, 
thatifil.be 
indehted  to  5. 

in  ^80,  and       -  ^ 

give  a  promis* 

sory  note  for      '  ^a)  SeeS.  C.  ante,  vol.  iii.  jiage  79,  as  to  a  variance  in  setting  out  one 
^87:3».  pay-  ©f  the  insUdments  in  the  dechuntion- 
able  by  four 
quarterly  in- 

stalmenU  (being  the  amount  of  principal  and  interest  to  the  time  of  the  last  in- 
Istalment),  and  that  in  case  default  should  be  made  in  payment  of  any  one  instal- 
ment, the  whole  sum  should  become  payable ;  A.  is  entitled  to  recover  the 
whole  of  such  sum,  on  default  being  made  in  payment  of  the  first  instalment,  as 
it  was  a  stipulation  between  the  parties  in  nature  of  a  penalty,  and  therefore  not 
ausuriotts  contract  or  agreement. 


Cixxiiio* 
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Swrr^,  WM  in  pMtnewhip  with  om  Wanng^  aodeariMdli  }«r9. 
hnncsB  uMfer  the  firm  of  Warimg  and  fFe/ft,  and  on  tb*  Jp^ 
llth  of  Mof^  1810,  halent  to  Ba/A  jfSO,  m.  «f£0  in  cash, 
and  jf do  in  two  checks  of  jfSO  each,  dratm  in  the  jomt 
nnwa  €f  Wmring  and  fTieM;  that  in  the  oarljpart  of  the 
jfear  ISlT^BairAi  whowaaa  pubikatiy  became  embarrasaeif, 
friiicb  be  eommmicated  to  the  plaintiff;  and  that  among  the 
deUa  owing  hj  Um  at  this  period,  was  the  above  sum  o(£SO 
to  Ibe  plaintiff,  as  well  as  the  further  sum  of  ^93  :  65  :  lOd. 
fcr  beer  fnmished  n>  him  by  Waring  and  Wtlh^  and  also  the 
fcrlher  aom  of  ^100  to  the  plaintiff,  for  money  expended  by 
him  in  fitting  up  a  house  at  RJier^  where  Baik  redded.  The 
bner  sum  was  paid  by  B&ik  to  the  plaintiffy  who  also  sue^ 
eeeded  in  ebtaining  the  defendant's  security  for  the  debt  of 
jf  80,  and  as  an  inducement,  promised  fi«M,  that  in  the  etent 
of  diat  debt  being  secured,  that  be  would  obtain  the  consent 
of  all  the  othe(  creditors  of  Bath  to  take  a  composition  of 
five  ahillings  in  the  pound  for  their  debts,  alleging,  that  be 
had  considerable  influence  over  them  ;  on  which  Bath  re* 
ppeseoted  to  the  defendant  the  advantage  it  would  be  to 
iMn  {Bath)  to  be  released  from  bis  debts,  and  after  re- 
peated applications  to  the  defendant,  he  assented  to  the  pro* 
po«aI,  and  promised  to  enter  into  the  re<)uired  securities,  and 
eventually  became  security  to  tbe  plaintiff  for  J3«(A's  debt  of 
^190,  wilh  interest  tbereoo  frc^m  May^  18 16^  amounting  to 
£7 :  5s.  paynbie  by  quarterly  instalinonta^  beginning  at  3f  i* 
dkmlmmt  1917,  and  in  cmseqnence  thereof,  signed  tbe  note 
•■  wtiidi  tbb  actioo  is  brought,  at  the  house  of  the  plaititiff  s 
attorney.  After  this  security  bad  been  given,  the  plaintiff 
called  on  aome  of  Bttth*%  creditors,  and  endeavoured  to  in- 
dttoe  Ibcm  to  enter  into  m  composition  of  five  shillings  in  tbe 
pomid,  wMch  they  refused,  in  cxmaequeace  of  which  he 
doubted  from  pressing  the  otben.  It  was  further  proved  by 
Aaf&y  tknt  ibe  dreumalances  under  wbioh  the  note  was  made, 
and  tbe  reason  of  the  plaintifi^s  applying  to  the  other  cre- 
ditors to-ncoept  the  composition,  shotild  be  kept  a  secret  from 
tbeni,  as  well  as  bis  knowledge  of  the  embarfassed  circum- 
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Velu 

«. 
Gisuiia. 


«laiiOM  of  J3tfM.  lo  November,  1817>  being  a  liUle  more  Ch'ea 
a  month  after  the  firat  instalment  of  the  note  became  payable, 
the  plaintiff  sued  out  a  commiasion  against  Batkf  founded  on 
the  debt  due  Co  himself  and  partneri  of  £9S :  6s  i  lOd.  and  the 
private  debt  of  ^60  due  to  himself,  and  for  which  the  above 
note  had  beengiten ; — under  which  commission  Bath  was  de- 
clared a  bankrupt.  The  phintiff  proved  his  debt  for  i!87  :  Ss. 
as  due  on  the  note»  and  Bath  obtained  his  certificate,  which 
was  dated  on  the  1st  of  November^  1818.  For  the  defendant 
it  was  objected,  that  the  note  on  which  the  action  was  brought 
wtis  illegal,  first,  on  the  ground  of  usurious  contingencji  in 
de&ult  of  payment  of  any  of  the  instalments,  which  was  ap- 
parent on  the  face  of  it,  and  secondly,  that  the  obtaining  the 
note  was  a  fraud  on  the  part  of  the  plaintiff,  as  against  the 
other  creditors  of  Baih,  to  whom  a  composition  of  five  shil« 
lings  in  the  pound  was  to  be  offered*  The  Jury,  under  hu 
Lordship's  direction,  found  a  verdict  for  the  plaintiff,  but  both 
these  objections  were  reserved  for  the  opinion  of  the  Court. 


Mr.  Serjt.  Blosset,  on  a  former  day  in  thisTerm^  obtained 
a  rule  nisi  that  this  verdict  might  be  set  aside  and  a  nonsuit 
enteredi  and  contended^  as  to  the  first  point,  that  as  the  note 
*was  given  for  «£87  :  Ss.  if  the  viihole  of  its  amount  had  been 
paid  when  the  first  or  any  subsequent  instalment  but  the  last 
became  due,  it  would  have  been  a  usurious  contract,  as  the 
whole  of  the  £7 :  5s.  for  interest  could  not  have  been  payable 
until  the  S4thof  June,  1818,  when  the  last  instalment  was  doe. 
The  note  was  payable  in  the  alternative,  and  the  interest, 
therefore^  lihould  only  have  been  calculated  on  the  first  in- 
stalment, whereas  the  plaintiff  proved  the  whole  of  the  prin- 
cipal and  interest  under  Bath\  commission,  which  could  not 
amount  to  «£87 :  Ss.  unless  usurious  interest  had  been  charged. 
He  relied  on  the  rules  laid  down  in  Hawkinses  Pleas  of  ike 
CrowH{a),  and  the  dictum  of  Mr.  Justice  Ashhurst  in  ilforse 


(a)  Vol.  1,  c.  82.  pmg«  ^^^t  «<  ^-f  ^^  edit.  tit.  Usury. 
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X  Wikoh  {fl\  that  <'  where  on  the  face  of  the  contract  itielf,  1819. 
tlie  principal  ^-as  in  hazard,  as  in'  bottomry  bonds,  the  lender  \^]^ 
might  reserve  more  than  £5  per  cent,  interest,  without  incurr-  •• 

iaag  the  guilt  of  usury.    But  that  where  the  principal  was  se- 
oired  at  all  events,  and  yet  more  than  £5  per  cent,  might  be 
got  by  the  terms,  of  the  contract,  it  was  usurious.''     That 
principle  is  applicable  to  the  present  case,  as  there  the  interest 
only  amounted  to  £5  percevit.  but  the  lender  was,  besides,  to 
receive  a  certain  pArtidn  itf  the  profits  of  the  trade  of  the 
liorrower,  and  not  to  pariidpate  ia  the  losses^   So  here,  if  the 
instalments  had   aB  beeaaie   due  and  legularly  paid,   no 
more  than  legal  intoNllt'ivoald*  have  been  taken.    Although 
Ae  note  was  pa.,.:ble  b;^  instrimiriiB^  the  breach  of  the  first 
couM  not  be  considered  id  the  niture  of  a  penalty,  nor  could 
tbe  party  seek  to  be  relieved  ih  a  court  of  equity.    As  to  the 
aecond   point,  he  insisted,'  that  this  was,  at  all  ^rents,  a 
fraud  on  BaiK%  other  creditors,  and  he  cited  the  case  *  of 
CcdttlMt  V.  Bennett  (6),  where  it  was  decided,  that  if  a 
debtor,  on  compoundiiig  with  his  creditors,  give  one  of  them, 
unknown  to  the  others,  a  security  for  the  surplus  of  his  de- 
mand, such  security  is  void  and  not  voidable  only,  being  in* 
fraod  of  the  other  creditors,  and  incapable  of  being  set  up 
by  a  subsequent  promise. 

The  Court  were  of  o|>faiion,  that  as  by  the  terms  of  the 
note  the  sum  wais  made  payable  by  instalments,  if  default  was ' 
aiflde  in  payment  of  the  first,  the  whole  would  become -paft* 
able,  with  interest,  as  stipnlated  in  the  instrtiment;  that  suth 
stipulation  was  in  the  nature  of  a  penalty,  to  induce  the 
maken  to  prompt  payment  of  the  instalments,  and  thut  if 
was  their  duty  to  pay  each  instalment  as  it  became  due, 
and  that  aMiough  the  plaintiff  had  proved  for  the  whole 


(a)  4  Term  Rep.  356>  (fr)  J  Term  Rep,  763. 
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1819.       sum  under  the  commisiioDi  it  made  no  difference.    The  rule, 
^^^^       therefore,  was  granted  on  the  second  objection  only. 


r. 
ClBLINO. 


Mr.  Serjt.  Faughan  now  shewed  cause. — The  question  of 
fraud  was  left  to  the  Jury  on  the  former  trial,  and  they  ne- 
gatived it  on  die  merits.  The  defendant  was  a  surety  to 
secure  the  sum  of  JESO  lent  by  the  plaintiff  to  Bathf  and  it 
was  known  to  all  parties  that  the  latter  was  in  insolvent  cir- 
cumstances. The  consideration  for  which  the  note  was  given 
is  not  illegal,  and  therefore  the  defendant  cannot  impugn  it 
There  would  be  a  wide  distinction,  if  the  action  had  been 
brought  by  the  plaintiff  as  Bath's  assignee,  but  the  transac- 
tion, as  it  now  stands,  relieves  the  bankrupt's  estate,  and  is 
/  in  favor  of  his  creditors.  The  defendant  was  a  surety  for 
BaiVn  debt,  and  no  fraud  whatever  was  practised  on  him* 
Neither  were  the  circumstances  under  which  the  note  was 
given,  fraudulent  as  to  his  creditors,  nor  were  they  damnified 
tiiereby,  as  it  relieved  a  proportion  of  the  debt  due  to  them 
from  the  bankropt's  estate.  The  principle  laid  down  in 
Cochkolt  V.  Bennett,  and  subsequent  cases  is,  that  if  one 
creditor  enter  into  an  agreement  with  an  insolvent^,  and  obtain 
a  security  beyond  the  terms  of  the  composition  submitted  to 
the  other  creditors,  that  such  security  is  void,  as  being  frau- 
dulent against  the  rest  of  the  creditors,  who  are  entitled  to 
receive  an  equal  distribution  of  his  property.  But  here,  no 
Gompoution  was  entered  into,  and  therefore  those,  cases  do 
not  apply.  Even  if  there  had  been,  the  defendant  might 
have  been  arrested  by  the  plaintiff  for  the  sum  originally  lent 
by  him  to  Baih,  and  for  which  he  was  security,  and  the 
plaintiff  might  afterwards  have  prevailed  on  Bathes  creditors 
to  sign  a  deed  of  composition.  The  principle  laid  down  in 
the  case  of  Wheelwright  v.  Jackson  (a)  is  applicable  and  d»» 
cisive  of  the  present.    There  the  action  was  brought  by  the 


(d)  b  TawU.  109. 
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Assignees  of  a  bankrupt^  and  the  defendant  had  two  demands  1Q19- 
on  him,  one  for  bills  discounted  for  him,  and  the  other  for  wblu 
goods  sold;  there  too,  there  was  an  intended  deed  of  com-  QjatiMO. 
position,  but  it  was  not  executed,  and  Lord  Chief  Justice 
Mansfield  founded  his  judgment  on  that  circumstance,  and 
said  (a),  that  **  if  the  composition  had  stood,  there  would 
not  be  a  doubt  that  the  defendant  would  have  been  deemed 
to  have  acted  fraudulently,  and  that  he  could  not  have  held 
the  advantage  he  had  gained.*'  Here,  the  plaintiff  did  not 
intend  to  defeat  the  claims  of  any  of  Bath's  creditors  under 
the  commission,  for  his  estate  was  relieved  rather  than  bur- 
tbened.  If  the  deed  of  composition  bad  been  executed,  it 
might  have  been  considered  a  fraud  on  the  other  ci  editors, 
but  the  defendant  cannot  say  that  the  note  he  has  given  as  a 
surety  for  Bath  b  fraudulent  on  the  other  creditors,  although 
they  themselves  might  do  so. 

Mr.  Serjt.  Blosset,  in  support  of  the  rule^  submitted,  that 
wherever  a  person  has  been  party  to  an  agreement,  the  same 
objection  might  be  taken  as  is  now  raised  for  the  defendants 
In  cases  of  gaming,  racing,  wagers,  and  usury,  the  party 
may  always  insist  on  the  illegality  of  the  transaction.  The 
case  of  Wheelwright  v.  Jackson  is  mainly  distinguishable  from 
the  present,  for  if  the  question  there  had  arose  on  the  original 
agreement,  namely,  the  proposed  composition,  it  would  have 
been  a  gross  fraud  on  the  other  creditors,  but  that  case  was 
decided  on  a  different  ground.  There,  the  bankrupt's  pro- 
perty was  divided  among  his  creditors  before  the  bankruptcy, 
and  the  question  arose  between  his  assignees  and  the  defen- 
dant, who  had  received  securities  from  the  bankrupt,  although 
the  bankruptcy  was  not  then  in  contemplation.  Another 
Astmction  between  this  case  and  that  of  Wheelwright  v.  Jack- 
9on,  is,  that  the  action  was  there  brought  by  the  assignees  to 


(if)  5  TiittiiM16. 
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1810.  recover  the  value  of  securities  which  the  defendant  had  re^ 
^^^^  ceived  from  the  bankrupt  before  the  bankruptcy,  and  ta 
o.  which  he  had  as  good  a  title  as  the  assignees  themselves,  and 

not  for  the  purpose  of  enforcing  an  agreement  performed. 
So  here,  if  Bath,  or  the  defendant  had  paid  the  amount  of  thd 
note,  it  could  not  be  recovered  back  by  the  latter.  The  prin- 
ciple, that  tn  pari  delicto  potior  est  conditio  posddentit,  ap- 
plies as  well  to  this  case  as  that  of  WkeekniglU  v.'Jaekion, 
namely,  either  to  the  party  giving,  or  the  person  to  whom; 
the  security  is  given.  If,  in  the  latter  case,  the  action  had 
been  brought  by  the  defendant  against  the  plaintiflP,  as. assig- 
nee of  the  bankrupt,  to  enforce  an  agreement,  it  is  quite 
clear  that  such  agreement  could  not  be  enforced.  It  is  im- 
material whether  the  composition  were  actually  entered  into 
or  not,  as  the  transaction  was  clearly  intended  to  defeat 
Bath's  other  creditors.  His  insolvency  was  known  to  both 
the  plaintiff  and  defendant,  and  the  former,  who  was  a  prin- 
cipal creditor,  said,  that  if  the  latter  would  sign  the  note  in 
question  as  a  surety  for  Bath,  he  would  endeavour  to  induce 
his  other  creditors  to  sign  a  deed  of  composition  for  five  shil- 
lings in  the  pound.  Those  creditors  were  wholly  ignorant  of 
this  tratisaction,  or  that  the  plaintiff  had  been  paid  m  foil.  If 
they  had  known  that  he  had  obtained  this  additional  security,  it 
is  quite  clear  that  they  would  not  have  entered  into  a  deed  of 
composition.  This,  therefore,  at  first  sight  appears  to  be  a 
fraud  on  Bath's  other  creditors.  In  Jackman  v.  MitcheU  (a) 
it  was  held,  tliat  a  bond  to  one  creditor  to  secure  the  defici- 
ency of  a  composition  not  communicated  to  the  others^  was 
bad  at  law  as  well  as  in  equity,  although  such  a  bond,  with 
the  privity  and  consent  of  the  other  creditors,  might  be  good. 
The  distinction,  therefore,  in  that  case,  turned  on  the  com- 
munication, and  Lord  Eldon  said  (6),  that  "  in  cases  of  that 
description  which  proceeded  on  grounds  of  public  policy,  the 
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idief  is  given  oo  account,  not  of  the  individual,  but  of  the  ldl9« 
pubBc,"  Here,  the  plaintiff  endeavoured  to  get  Bath*a  ere-  ^J?]^, 
ditora  to  accept  a  composition  of  five  abillings  in  the  pound ;  ^  *• 
that,  alone,  indicates  a  sufficient  intention  of  fraud  on  his  part ; 
but  it  has  been  said,  that  no  composition  was  effected,  and 
that  the  defendant  intended  to  secure  the  debt  due  from  Bath 
to  the  plaintiff  at  all  events;  but  the  consideration  was,  that 
die  plaintiff  would  induce  his  odier  creditors  to  sign  the  deed 
of  composition,  which  he  has  failed  in  doing.  It  has  been 
farther  said,  that  this  was  no  fraud  on  BatKs  creditors,  as  it 
tended  to  increase  his  estate ;  but  the  agreement  entered  into 
hetwoen  him  and  the  plaintiff  was,  that  the  latter  should  be 
paid  his  whole  demand  by  the  note  in  question,  when  he 
would  induce  the  other  creditors  to  compound.  That,  there- 
fore,  must  be  highly  injurious  to  them,  as  the  plamuff  was  to  be 
paid  ia  full,  whilst  they  were  only  to  receive  five  shillings  in  the 
pound.  The  plaintiff  would  not  inform  them  of  this  circum- 
stance, as  the  transaction  was  to  he  kept  wholly  concealed 
from  them.  Besides,  the  plaintiff  did  not  press  on  Bath 
for  the  payment  of  his  debt,  but  merely  entered  into  an  ar- 
rangement with  him  for  its  better  security.  This  case,  there- 
fore, fidls  within  the  principle  of  former  decisions.  In  Jinck- 
»n  ▼.  Lomas  (a),  Mr.  Justice  Buller  said«  that  *'the  general 
principle  is,  that  a  secret  agreement  of  this  kind,  made  be- 
tween the  insolvent  and  some  of  the  creditors,  in  order  to  in- 
duce Ae  rest  of  the  creditors  to  agree  to  the  composition, 
isvoid.''  The  same  principle  was  adopted  by  Lord  £/&;i- 
borough  in  Leicester  v.  Rote  (6),  where  he  said,  that ''  the 
qnestioR  was,  whether  any  legal  effect  coiild  be  given  to  an 
agreement  by  which  the  plaintiffs,  as  creditors,  were  to  have 
a  better  security  for  the  same  sum  than  the  rest  of  the  cre- 
ditors, after  having  entered  mto  an  agreement  with  them,  im- 
porting that  the  same  satisfaction  was  to  be  made  to  all  by  the 
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1819*  same  mode  of  payment."  Andhb  Lordship  farther  observedC^^ 
^^  Ihat  the  principle  laid  down  b  all  the  previous  cases  was,  that 
«.  '^  where  the  creditors  in  general  had  bargained  for  an  equality 

of  benefit  and  mutuality  of  securityi  it  should  not  be 
competent  for  one  of  them  to  secure  any  partial  benefit  or 
security  to  himself."  So  Mr.  Justice  Lawrence  relied  on  the 
dictum  of  Mr.  Justice  Bulier  (6).  Here,  the  plaintiflF  took  a 
private  security,  intending  to  bienefit  himself,  and  he  alone 
laid  the  foundation  of  the  transaction  for  this  particular  pur- 
pose. The  same  principle  is  laid  down  in  Cockshott  v.  Ben- 
nets  although  the  agreement  there  was  partly  carried  into 
effect — ^but  the  agreement  itself  is  altogether  void,  whether 
any  thing  be  done  under  it  or  not. 

Lord  Chief  Justice  Dallas. — In  this  case  the  first  ques- 
tion which  arises  is,  whether  this  agreement  was  fraudulent  id 
its  creation.  That  depends  on  the  facts,  and  first,  as  to  the 
intention  of  the  parties;  the  pl^ntiff  was  a  creditor  of  Bath, 
who,  before  his  bankruptcy,  had  dealings  with  the  plaintiff 
and  fVaringf  who  were  in  partnership  as  brewers,  and  who 
supplied  Batk,  a  publican,  with  beer  from  their  brewery. 
Bath  was  also  indebted  to  the  plaintiff  b  the  sum  of  ^100 
for  furniture,  which  was  paid  off,  and  in  the  further  sum  of 
«£80,  on  account  of  cash  lent  him  by  the  plaintiff  alone. 
Bath  became  embarrassed,  of  which  the  plaintiff  had  full 
knowledge,  and  the  defendant,  at  the  time  he  signed  the 
note,  was  also  aware  of  Bath's  being  in  insolvent  circum- 
stances. The  plaintiff  then  proposed  that  Bath  should  give 
him  a  security  foe  the  ^80  advanced  by  him,  and  he  would 
then  endeavour  to  induce  his  creditors  to  enter  into  a  composi- 
tion to  accept  five  shillings  in  the  pound,  and  that  he  would 
apply  to  them  for  that  purpose.  Under  these  circumstances,' 
the  defendant  was  applied  to  by  Bath^  and  became  surety  for 
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bim  by  agning  die  note  in  question,  on  the  express  undertake       1819. 
iag  that  the  phuntiff  should  get  the  deed  of  compositioD  exe-       ^^^ 
cnted  bj  Baih*B  other  cre£tors^  and  that  the  transaction     ^v. 
should  be  treated  «s  private,  and   concealed  from  then. 
Under  this  secret  agreement  the  parties  proceeded,  and  die 
phuntiff  endeavoured  to  get  the  deed  of  compontion  executed, 
but  did  not  succeed.     A  commission  was  then  sued  out 
against  Baih,  in  whidi  the  plaintiff  was  the  petitioning  cre- 
ditor, and  proved  ihe  full  amount  of  the  note  in  question 
under  the  commission.     The  phuntiff,  therefore,  stipulated 
that  Baik*B  other  creditors  should  execute  a  deed  of  com- 
position after  he  had  signed  it,  m  order  that  his  signature 
riiottld  operate  as  an  inducement  to  them  to  sign  also,  they 
being  wholly  ignorant  of  his  having  derived  any  odier  benefit 
dum  what  was  to  be  obtamed  from  the  deed,  and  by  sharing 
die  property  of  Baih  equally  widi  him,  whereas  he  had  se- 
cured Bath*B  debt  to  him,  which  was  to  be  paid  in  fiiU  under 
the  note  m  question.    This  agreement,  therefore,  was  void 
in  its  creation  on  the  ground  of  fraud,  and  if  it  were  void 
in  its  inception,  it  cannot  cease  to  be  so  on  account  of  events 
which  have  happened  afterwards.     It  has,  however,  been 
most  streneously  objected,  that  the  plaintiff  is  entided  to 
recover,  as  4he  deed  of  composition  was  not  carried  into 
effect     Still,  bowever,  the  transaction  was  fraudulent  ab 
ifftfio.    The  plaintiff  was  the  principal  party  to  it,  and  now 
seeks  to  recover  through  the  instrumentality  of  the  note  on 
which  the  present  action  is  brought.    Independendy  of  the 
judgment  of  this  Court  in  the  case  of  Wheelwright  v.  Jad^ 
$on,  I  should  be  quite  clear  that  the  plaintiff  cannot  be  en- 
titled to- recover, — but  if  on  looking  into*  that  decision,  I  . 
should  discover  any  grounds  to  alter  my  opinion,  this  case 
shall  be  again  mentioned. 

Mr.  Justice  Pabk< — When  this  motion  was  first  made,  I 
entertained  no  doubt  whatever  as  to  its  resultl  Unless  the 
cases  of  Cockshoti  v.  Bennett,  Leiceiter  v.  Rose,  the  de- 
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1819.        cisioD  in  whidi  was  afterwards  recogmsed  in  the  House  of 
Lords,  and  Jaekman  v.  Mitchell,  are  overturned,  the  pKH 
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«.  missory  note  in  question  eannot  stand..    It  was  void  m  its 

creation,  and  cannot  become  valid  by  any  subsequent  cir« 
cumstances,  although  the  undertaking  by  *the  plaintiiF  to 
obtain  the  deed  of  composition  from  Bath's  other  creditors, 
did  not  succeed.  The  case  of  Wheelwright  v.  Jackson  has  . 
DOW  come  l>efore  the  Court  for  the  first  time  since  it  was 
decided,  and  the  expressions  and  reasoning  udopted  by  my 
Lord  Chief  Justice  Matufield  m  deliTering  the  judgment  of 
the  Court  there,  have  raised  the  only  doubt  in  my  mind.  I 
shall,  therefore,  wish  to  consider  it,  although  I  think  it  quite 
distinguishable  froqn  the  present.  The  action  there  was  not 
brought  to  enforce  the  contract,  but  quite  the  reverse.  If 
the  defendant  in  this  case  had  paid  the  money,  the  rule  tit 
pari  delicto  potior  est  cotuUtio  possidentis  would  clearly  apply> 
and  he  could  not  have  recovered  it  back.  At  present,  bow- 
ever,  X  am  of  opinion  that  a  nonsuit  must  be  entered. 

Mr.  Justice  Bcrrough.*— This  case  must  be  governed  by 
the  principle  I  laid  down  in  that  of  Cockshott  v.  Bennett 
and  the  subsequent  decisions  that  have  been  adverted  to  by 
my  Lord  Chief  Justice.  JBuMwas  indebted  to  the  plaintiff 
for  money  lent.  They  entered  into  a  secret  agreement  as  to 
the  mode  of  re-payment  by  the  former.  The  defendant  then 
became  surety  to  pay  BatKs  debt,  and  entered  into  a  jomt 
note  with  him  to  the  plaintiff  to  pay  the  principal,  with  in- 
terest; on  which  the  latter  undertook  to  obtain  a  deed  of 
composition  from  BatKa  other  creditors.  Thu  clearly 
amounted  to  a  fraudulent  preference  given  by  jB<iM  to  the 
plaintiff.  There  can  be  no  doubt  if  the  action  had  been 
brought  against  Bath,  it  could  not  have  been  sustained,  and 
the  defendant,  as  his  surety,  must  stand  in  the  same  situa- 
tion. The  transaction  was  void  in  its  inception,  and  so  was 
the  note  the  moment  the  defendant  bad  attached  his  signatiuQ 
to  it. 
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Mr.  Justice  Richardson. — The  consideration  for  which  1819. 
the  note  was  giten  was  illegal  and  fraudulent.  1  therefore  ^^, 
am  of  opinion  that  this  action  cannot  be  supported.    From  «• 

Cociikoii  T.  Bennett  to  the  latest  decision  on  this  subject, 
the  principle  has  been  established,  that  if  a  creditor  obtains 
a  security  from  his  debtor  by  a  secret  contrivance  of  which 
the  other  creditors  are  ignorant,  it  is  a  fraudulent  preference 
widiin  the  meaning  of  the  bankrupt  laws.  Here  the  plaintiff, 
a  favoured  creditor,  obtained  a  secret  advantage  by  the  note  iu 
question.  It  appears  to  me  that  this  case  is  very  distinguish- 
able firom  that  of  Wheelwright  v.  Jachon,  Iwhere  the  bank- 
mpt  delivered  bills  of  exchange  to  the  defendant,  but  the 
bankruptcy  at  that  time  was  not  even  contemplated,  although 
it  happened  four  months  afterwards,  and  the  Court  said,  that 
they  could  not  assist  the  assignees  to  recover  the  value  of  those 
bills  in  an  action  of  trover,  as  there  was,  in  point  of  fact, 
DO  fraud,  and  as  the  contract  was  executed.  If  the  defendant 
in  this  case  had  paid  the  money,  I  do  not  think  he  would  be 
entitled  to  recover  it  back,  but  so  long  as  it  remains  unpaid, 
the  plaintiff  cannot  recover  from  him ;  besides,  the  latter 
does  not  come  into  Court  with  clean  hands,  and  I  therefore 
am  of  opinion  that  a  nonsuit  must  be  entered. 

Lord  Chief  Justice  Dallas  then  stated  that  he  had  looked 
into  the  case  of  Wheelwright  v.  Jachon,  and  that  his  doubts 
were  removed ; — that  the  facts  here  amounted  to  a  fraudulent 
preference,  as  the  plaintiff  promised  to  obtain  the  deed  of 
composition,  and  actually  applied  to  several  of  BatVs  cre- 
ditoiB  for  that  purpose  after  the  note  was  given. 

Mr.  Justice  Pabk  concurring,  the  rule  to  enter  a  nonsuit 

was  made 

Absolute. 
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Satnrdar»  JoHNSTON  V.  BeMSON. 

NoY.  27Ui. 

Ooodf  w«re  Thi8  was  an  action  of  oisun^sit,  brought  to  recover  fron 

piuaMh^iMi^  ^^  defendai^^  as  owner  of  the  ship  Fortiiude,  die  value  of 

TwedTb^tS"'  ^^®  boxes,  containing  merchandize  shipped  by  the  plaintiff 

defendant,  as  on  board  that  ship,  to  be  conveyed  from  the  river  Thames  to  - 

JamaUa.  The  Buff'  Bay,  in  the  island  of  Jamaica.    The  first  count  of  the 

^bm  sen?  declaration  stated,  that  the  defendant  was  the  owner  of  the 

on  «bore  ac-  ship  then  in  the  river  Thames,  and  bound  from  thence  for 
cording  to  the         'JV  ' 

custom  of  the  Buff  Bay;  that  thereupon,  in  consideration  that  the  plain- 
trade,  in  a  ^^^f  °^  ^6  request  of  the  defendant,  had  caused  to  be  ship- 
iSuTth^e?'  P^  ^"  ^^^ *®  ^^  **P  ^f  ^*  defendant,  five  boxes,  con- 
fendant's  ship,  taining  merchandize  of  the  plaintiff  of  the  value  of  j£2GO, 
and  lost  by  pe-  *^  i  i  T 
rils  of  the  sea.  on  account  and  nsk  of  the  plaintiff,  then  in  good  order  and 

exception  in  weU-conditioned,  to  be  by  the  defendant,  for  certam  freight 

inc  ^  fail  £e'  ^^^  ^"*'  ^^'^'^  *"•*  securely  carried  from  the  river  Thames  to 

fouowing  Buff  Bay,  and  there  to  be  delivered  in  like  good  order  and 
terms:  «<  the  t- -       I  n  i-  ^    .     .      «r.     .  .        ^  j    n 

act  of  God,  &c.  condition  (the  act  of  God,  the  Kmg's  enemies,  fire,  and  all 

erery^oth!^  ^°^  ^^^^  ^^^^  dangers  and  accidents  of  the  seas,  rivers,  and 

dangers  and  navigation,  of  whatever  nature  and  kind  soever,  save  risk  of 

theseas^riTers,  boats,  SO  far  OS  ships  are  liable  thereio,  excepted)  to  the 

ofw^teverna-  Plaintiff  or  his  assigns,  the  defendant  undertook  jsafely  and 

I^""^J^**  securely  to  carry  and  convey  the  said  five  boxes  of  merchan* 

BOeTCr,  Mm/9 

riikofboau,  dize  from  London  to  Biff  Bay,  and  there  deliver  the  same, 

so  ftW  Hi  ffttpt  *^  ^ 

are  WMe  Subject  to  the  above  exception.    The  plaintiff  then  averred, 

c^d  :^  that  although  the  defendant  received  the  boxes  for  the  pur- 

dkfoidiut'Jras  ^^  aforesaid,  and  that  though  a  reasonable  time  for  the  de- 

not  Uabie  for  livery  of  the  same  had  long  since  elapsed,  assigned  for  breach, 

thebUl  of  hd-  ^^  ^^  defendant  did  not  safely  and  securely  carry  the  same 

iSgdi^SJy  from  London  to  Buff  Bmf,  nor  there  deliver  them  in^ood 

extended  to  the  order  and  well-conditioned|  to  the  plaintiff  or  his  assigns,  al- 

the  goods  had  though  no  act  of  God,  nor  of  the  King's  enemies,  nor  fire, 

^iion  board  ^^^  ^y  ^^^^^  dangers  or  accidents  of  the  seas,  rivers,  or  na- 
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▼igatioD  of  any  nature  or  kind  soever,  happened  to  prevent    ,   1819. 
the  same  from  being  delivered,  but  that,  on   the  contrary     j^^J^^^, 
thereof,  the  defendant  so  negligently  conducted  himself  in  «• 

and  about  the  conveying  of  the  said  boxes  of  merchandize, 
that  they  became  and  were  wholly  lost,  spoiled,  and  of  no 
value  to  the  plaintiff.  The  second  count  stated,  that  the  de- 
fendant promised  the  plaintiff  that  die  ship  Fortitude,  then 
lying  in  the  river  Thames,  was  bound  to  Buff  Bay,  and  that 
the  plaintiff,  in  consequence,  shipped  the  goods  on  board 
thereof,  and  assigned  for  breach,  that  the  ship  was  not 
bound  to  Buff  Bay,  but  to  some  other  port  in  Jamaica.  To 
these  were  added  the  common  money  counts ;  and  the  de- 
feadant  pleaded  non  assumpsit. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dallas, 
at  Guildhall,  at  the  last  Sittings  in  this  Term,  the  plaintiff 
proved  the  shipment  of  the  goods  in  question,  to  be  delivered 
to  his  consignees  at  Buff  Bay,  the  ownership  of  the  vessel  by 
the  defendant,  and  the  non-delivery  of  the  goods.  The  bill  of 
lading  was  signed  by  the  master  of  the  ship,  and  the  excep- 
tion was  in  the  following  terms  : — **  The  act  of  God,  the 
King's  enemies,  fire,  and  all  and  every  other  dangers  and  accu 
dents  of  the  seas,  rivers,  and  navigation,  of  whatever  nature 
and  kind  soever,  save  risk  of  boats,  so  far  as  ships  are  liable 
thereto,  excepted.'*  For  the  defendant  it  was  proved,  by  a 
protest  of  the  captain  and  two  of  the  crew,  that  on  the  3 1st 
of  January  last,  the  Fortitude  arrived  from  London  at  jin^ 
natto  Bay,  in  the  island  of  Jamaica,  which  is  to  the  west- 
ward of  Btf^JBoy,  and  beyond  it;  that  the  master  there 
proceeded  to  deliver  her  outward*bound  cargo,  until  the  6th 
of  March  following,  on  the  evening  of  Ivhich  day,  the  wea- 
ther hfiing  then  fine,  he  sent  a  laige  boat  or  shallop  of  the 
Fortitude,  which  was  pieirtly  decked  and  coppered,  with  four 
seamen,  from  the  ship,  with  the  goods  in  question,  to  be  de- 
livered ^t  Buff  Bay ;  that  about  half-past  nine  the  same 
evening,  the  shallop  anchored  in  BuffBaj,  with  two  anchors 
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1819.  and  two  ehain  cables;  that  between  eleven  and  twelve,  a 
joBjnroa  ^^Ty  swell  of  the  sea  set  into  the  bay,  and  the  wind  blew 
strong  from  N.  N.  W.  attended  with  a  great  increase  of 
sea ;  and  that  about  half-past  two  on  the  following  moniingy 
the  shallop  drove  from  her  anchors,  and  strock  on  the  piles  of 
a  wharf,  and  was  almost  bstantly  dashed  to  pieces  on  the 
shore ;  and  that  the  goods  in  question,  which  were  then  on 
board  her,  were  either  lost,  or  so  much  damaged  as  to  be 
sold  at  a  public  sale  for  a  small  sum  of  money.  It  was  also 
proved,  that  it  was  the  usual  course  of  the  Jamaica  trade  for 
ships  not  to  go  to  BtffBay,  but  that  goods  were  delivered 
there  in  a  sort  of  boat  called  droggers,  and  that  the  conduct 
of  the  master  on  the  voyage  in  question  was  perfectly  con- 
formable to  the  usual  custom  of  such  trade.  On  these  facts 
the  Jury  found  a  verdict  for  the  defendant ;  but  his  Liord-  , 
ship  gave  the  plaintiff  leave  to  move  to  set  it  ande,  and  have 
it  entered  for  him  for  £S2,  being  the  value  of  the  goods 
in  question,  on  an  objection  raised  as  to  the  liability  of  the 
defendant  to  risk  in  boats,  by  the  exception  in  the  bill  of 
lading,  and  whether  the  loss  vras  or  was  not  within  the  terms 
of  that  exception. 

Mr.  Serjt.  Taddy  having,  on  a  former  day,  obtained  a  mie 
nisi  to  that  effect,  observed,  that  as  the  Jury  had  found  that 
the  delivery  was  intended  to  hp  made  according  to  the  usual 
course  of  the  Weti  India  trade,  the  only  questi<m  arose  on 
the  construction  of  the  exception  contained  in  the  bill  of 
lading,  namely,  "  save  risk  of  boats  so  far  as  aihips  are  liable 
thereto."  He  died  Abbott  an  Shipping  {a\  where  it  is 
stated,  that  in  the  old  form  of  bills  of  lading,  die  only  ex- 
ception was,  '*  the  dangers  of  the  sea,*^  but  that  in  the  case 
of  ships  homeward  bound  from  the  West  India  islands, 
which  send  their  boats  to  fetch  their  cargo  from  the  shore. 
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iWre  is  mCrodaced  a  saving  out  of  thu  excepdon  of  risk  of       I&IO. 
boatsy  so  far  as  ships  are  liable  thereto.    The  object  of  the     j^^^l^^ 
blrodoction  of  these  latter  words  was,  to  make  ship  owners  «• 

Rkmaam 

iiaUe  for  the  safe  delivery  of  goods  out  of  boats,  as  well  as 
out  of  ships,  and  not  to  enlarge  the  risk  of  the  shipper. 
The  defendant^  as  owner  of  the  vessel,  therefore,  must  be 
considered  as  liable  for  risk  incurred  in  boats,  as  though  such 
goods  had  remabed  on  board  the  vessel*  He  also  cited  the 
case  of  Smiih  v.  Shipherd(fl), 

Mr.  Seijt.  Lens  now  shewed  cause,  and  contended,  that 
although  the  language  of  the  bill  of  lading  was  in  itself  am- 
biguous and  obscure,  still  the  object  evidently  was,  that 
while  the  goods  in  question  were  in  the  shallop,  they  were 
to  be  liable  to  the  same  risk  as  if  they  had  remained  on 
board  the  ship,  but  to  no  more.  The  liability  of  the  ship 
owner,  as  to  the  loss  of  the  goods,  continues  on  risks  in^ 
curred  in  boats  equally  as  for  those  incurred  in  ships.  Here, 
therefore,  the^defendant's  liability  could  not  extend  to  a  loss 
arising  from  tbe  perils  of  the  sea,  whether  that  loss  arose 
either  from  the  wreck  of  the  ship  or  the  shallop.  This  is 
apparent,  as  well  from  the  reason  of  the  thing,  as  the  legal 
effect  of  the  exception,  the  express  object  of  which  was  to 
protect  the  ship  owner,  so  as  to  render  him  only  liable  for 
the  same  species  of  risk  in  boats  as  he  would  have  been 
liable  to  in  ships. 

Mr.  Serjt.  Taddy,  in  support  of  the  rule. — No  case  has 
occurred  where  this  question  has  been  before  raised,  and  it 
tt  inconsbtent  to  suppose  that  the  meaning  of  the  exception 
in  the  bill  of  lading  can  be  extended  to  boats  as  well  as  to 
ships ;  for  if  it  had  been  so  meant,  the  words  **  save  risk  of 
boats,  so  far  as  ships  are  liable  thereto,**  should  have  been 
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1819.  attogetber  excluded^  as  if  they  could  be  construed  as  an  ad- 
.  ^^""^         dition  to  tbe  exception,  rather  than  as  a  saving  from  it,  that 

.    V.  Construction  would  be  entirely  opposed  to  the  terms  of  the 

exception.  If  the  goods  were  only  to  be  deemed  liable  to 
the  same  risk  in  boats  as  if  they  had  remained  on  board,  the 
language  of  the  bill  of  lading  would  have  been,  that  all  dan- 
gers, &c.  should  be  excepted,  whether  in  ships  or  in  boats, 
so  as  to  have  put  them  both  on  an  equal  footing.  But  it  is 
quite  clear  from  the  language  of  the  exception,  that  a  liability 
is  incurred  for  goods  in  boats^  separate  from  that  which 
attaches  while  they  remain  in  ships.  Formerly,  the  exception 
only  extended  to  the  dangers  of  the  seas,  but  the  terms  of 
that  exception  were  altered  in  consequence  of  an  alarm  taken 
by  ship  owners,  on  the  decision  of  Smith  v.  Shepherd,  since 
which,  the  exception  has  been  usually  made  in  the  following 
,  words,  ''  the  act  of  God,  the  King's  enemies,  fire,  and  all 

and  every  other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  whatever  nature  and  kind  soever,  ex- 
cepted/' This,  therefore,  extended  to  protect  the  ship  owner 
from  losses  in  rivers  as  well  as  at  sea.  If  the  exception  had 
so  stood  in  the  present  case,  the  plaintiff  could  not  have 
established  his  claim,  but  as  the  voyage  in  question  was  to 
one  of  the  West  India  islands,  where,  by  the  coarse  of  the 
trade,  the  ship  owner  or  master  seAds  boats  or  droggers  to 
take  or  fetch  the  cargo  to  or  from  the  shore,  the  saving  waa 
introduced  out  of  this  exception  "  of  risk  of  boats,  so  far  as 
ships  are  liable  thereto."  Aa  the  exception  formerly  stood, 
ship  owners  could  not  be  responsible  for  any  rbk  at  all  in 
boats,  and  the  saving  was  therefore  introduced  to  render 
them  liable  to  all  the  risks  occurring  to  goods  conveyed  in 
boats,  as  well  as  those  perils  to  which  ships  themselves  are 
usually  exposed.  If  the  saving  were  to  be  construed  as  the 
defendant  insists  it  must  be,  the  rights  of  the  parties  would 
remain  precisely  the  same  as  if  it  had  not  been  introduced. 
But  the  saving  of  risk  of  boats  out  of  the  general  exception 
of  dangers  of  the  seas,  must  mean,  that  boats  are  still  to 
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be  held  liable  to  dangers  of  the  teas,  and  that  iIm  words  fol**  1819. 
lowing,  "so  fiur  as  ships  are  liable  diereto/'  can  only  j^^JJJ^^^ 
be  understood  to  imfrfy  the  liability  of  ships,  indepen- 
dently of  the  exception.  In  NeAiii  ▼.  LuMngton  (a), 
the  underwriters  provided,  by  a  memorandnm  at  the  botr 
torn  of  the  policy,  that  they  would  not  be  liable  for  any 
average,  unless  general,  or  the  ship  were  stranded.  If 
dwrefore  a  ship  is  stranded,  a  greater  respcMisibility  attaches 
to  them,  as  they  agree  to  ascribe  the  loss  to  the  strand- 
ing^ as  being  the  most  probable  occasion  of  the  damage. 
By  die  mtroduction  of  the  words,  '<  save  risk  of  boats,** 
the  effect  is  to  take  them  out  of  the  exception,  although  the 
defendant  has  contended  that  such  mtroduction  is  wholly  ion 
materiaL  In  Bumeii  ▼•  KemingiOHiJb),  the  question  arose 
on  die  exception  to  the  usual  memorandum,  ''  or  the  ship 
should  be  stranded ;"  that,  therefore,  was  a  saving  out  of  an 
exception,  for  die  underwriters  would  not  have  been  liable 
if  the  loss  had  been  under  four  per  cent,  unless  the  average 
had  been  general,  or  the  ship  stranded.  That  savbg  could 
not  over-ride  the  exception,  nor  can  it  in  this  case ;  and  Lord 
Katyon  there  said  (c),  that  **  if  a  general  provision  be  made 
in  any  deed  or  instrument,  and  it  is  there  said  that  certain 
things  shall  be  excepted  unless  anodier  thing  happen  which 
gives  effect  to  the  general  operation  of  the  deed,  if  that 
other  thing  does  happen  it  destroys  the  exception  altoge- 
dier."*  According,  therefore,  to  the  legal  and  grammatical 
construction  of  the  present  bill  of  lading,  the  word  '^  thereto'' 
must  refer  to  its  last  antecedent,  which  is,  "  all  dangers  and 
accidents  of  the  seas,  rivers,  and  navigation.'' 

Lord  Chief  Justice  Dall A Sd — ^Both  the  saving  and  ex* 
ception  are  imperfectly  worded,  and  they  have  introduced  an 
obscurity  into  the  m'strument,  which  has  given  rise  to  the 
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^desliQn  now  before  the  Covrt,  muBielyi  as  to  the  legaTaikl 
gmmmatical  cooatniction  of  th^  bfll  of  lading.    My  Brother 
Lem  appears  to  have  founded  his  aiigument  on  the  reason 
of  the  thiogt  which  was  apparent  pn  the  ftce  of  the  instni- 
inent.    If  on  reading  the  bill  of  ladfiq;,  there  could  be  but 
one  constniction  put  on  it,  such  reason  would  be  sufficient. 
It  is  said,  in  Abln^t  on  Skipping  (ja),  that  the  tenns  of  the 
exception,  as  they  stood  in  the  old  form  of  a  bill  of  lading, 
were  altered  in  consequence  of  an  alarm  taken  by  the  ship 
owners,  on  the  decision  of  Smith  v.  Shephtrd^  and  that 
from  that  time  other  exceptions  have  been  introduced  in  fa- 
vour of  such  owners,  to  limit  thw  responsibility.    If,  there- 
fore,  the  exception  in  the  bill  of  lading  in  this  case  stood  as 
it  did  in  the  old  form,  no  distinction  could  be  drawn  between 
ships  and  boats ;  and  if  goods  be  lost  by  the  destruction  of 
the  boat,  the  liability  of  the  ship  owner  can  be  extended 
no  further,   than    if  the  loss   had  taken   place  on  board 
the  ship.    Here,  however,  there  is  a  saving,  namely,  **  save 
risk  of  boats,  90  far  as  ships  are  liable  thereto."     These 
words,  I  think,  were  intended  to  place  the  liability  of  the 
ship  owner,  with  regard  to  the  shipper  of  goods,  to  risks  in 
boats  as  it  stood  with  regard  to  ships.    Now,  it  is  clear,  if 
this  loss  had  arisen  on  board  the  ship,  that  the  defendant 
would  not  have  been  liable,  as  it  originated  from  the  perils 
of  the  sea;  and  it  cannot  be  inferred,  that  as  the  goodsr 
in  question  were  stowed  in  a  boat  or  drogger,  by  the  usual 
custom  of  the  West  India  trade,  that  he  should  be  deemed 
responsible,  when  he   would  not  have  been  so  had  they 
remained   on   board  the  ship.    To  render  him  liable,  it 
must  be  contended,  that  the  moment  the  goods  were  taken 
from  the  ship,  and  deposited  in  the  boat,  the  ship  owner 
must   be  liable  to  the  loss,  although  he  would  not  be^ 
if  they  had  remained  on  board  the  ship.    It  is  unnecessary 
to  say  how  far  the  liability  of  the  ship  owner  to  risks  in 
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boftto  my  extend,  but  merely  to  obterfe  that  the  beet  io  1619. 
which  the  goods  were  conveyed,  wm  lost  by  the  dangers  of  jq"^^^^^^ 
die  sea,  and  that  had  such  loss  originated  on  board  the  ship, 
ihe  defendant  would  not  have  been  liable.  On  the  fair 
construction  of  this  saving,  the  liability  of  ship  owners  may 
ia  some  instiinces  attach  for  losses  in  boats,  but  cannot  do 
>o  in  this  case,  as  the  loss  in  question  arose  from  the  dan* 
gers  of  the  ^ea.  I  therefore  think  that  the  defendant  is  en- 
titled to  retain  his  verdict. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  He 
iostrument  is  drawn  in  a  very  bungling  manner,  but  still  it  is 
sofficiently  clear  to  shew  that  the  intention  was  not  to  render 
owners  of  ships  on  the  fVeit  India  trade  liable  to  losses  in 
boats  arising  from  the  perils  of  the  sea,  but  merely  to  make 
them  responsible  to  the  same  risks  as  those  which  would  at* 
tach  to  them  in  ships. 

Mr.  Justice  BumaouoH.—- This  seems  to  me  to  be  a 
plain  case.  The  words  of  the  saving  appear  to  be  words  of 
caution,  and  iq  point  of  strictness  are  peibaps  unnecessary* 
In, Felly  v.  The  Royal  Exchange  Asmranctia^  where  an 
Easi  India  ship  staid  at  Canton  to  dean  and  refit,  for  which 
purpose  all  the  sails  and  furniture  were  taken  out  of  the  ship, 
and  put  on  a  sand  bank  in  the  river  there,  where  they  were 
accidentally  burnt ;  it  was  held  to  be  a  loss  within  the  mean* 
log  of  the  policy,  against  the  perils  of  the  sea  and  fire,  as  it 
was  found  to  be  the  well-known  and  established  usage,  and  to 
be  prudent,  and  for  the  general  benefit  of  the  insurers  and  all 
concerned.  By  transposing  this  saving,  the  exception  might 
be  perfectly  plain.  If  the  exception  were  to  be  read,  that 
the  act  of  God,  8cc.  and  all  dangers  of  thi  seas,  &c.  were  to 
be  excepted,  save  risk  of  boats,  so  far  as  ships  are  liable 
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1810.  thereto,  it  would  be  quite  clear  that  the  ship  owners  would 
JoHNSTo  ^"^y  "^  liable  to  such  risks  in  boats  as  they  would  be  liable 
j>  ^  to  in  ships.  But  if  it  had  been  intended  they  should  be 
liable  for  such  risks  incurred  in  boats  at  all  events^  the  words 
^  at  all  times,  and  in  all  cases/'  or  words  to  that  effect, 
would  have  been  obviously  adopted.  But  the  risk  expressly 
saved  out  of  the  exception,  is  merely  the  risk  of  boats,  so 
far  as  ships  are  liable  to  such  risks ;  and  it  is  quite  clear 
that  ship  owners  are  not  responsible  for  the  loss  of  goods  by 
perils  or  dangers  of  the  sea.  This  verdict,  therefore^  canno^ 
be  disturbed. 

Mr.  Justice  Richardson.— The  words  of  the  exception, 
and  the  saving  clause  in  this  bill  of  lading,  are  not  only  im- 
perfect in  themselves,  but  convey  an  obscure  meaning ;  how- 
ever they  do  not  extend  the  liability  of  the  ship  owner  further 
than  its  original  limits.  His  responsibility  to  risks  in  boats 
is  restricted  to  his  liability  to  risks  in  ships,  and  such  restric- 
tion is  confined  by  die  express  words  of  the  saving,  namely, 
«'  so  iar  as  ships  are  liable  thereto."  The  saving,  therefore, 
does  not  except  boats  altogether,  but  has  the  effect  of  leaving 
the  responsibility  of  the  ship  owner,  with  respect  to  boats,  in 
precisely  the  same  situation  as  he  previously  stood  with  re- 
gard to  ships.  I,  therefore,  concur  with  the  Court  in  opiT 
pion,  and  this  rule  most  consequently  be 

Dischar|(edf 
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Bkndyshe  V,  Pearce.  J^^^V^^ 

This  was   an  action  of  replevin  for  distraining  the  plain-  Byaneoclosure 
lifPs   corn   and  goods.    The    defendant  made   cognizance,  wereappISnfcd 

first,  as  bailiff  of  the  Master,  Fellows,  and  Scholars  of  Tri-  to  "certain  ihe 

^,   .,  ,  average  price 

Miy  College,  Cambridge,  slating  an  act  of  Parliament  passed  «f  com  in  the 

ui  the  36  Geo.  5.  {a)  for  dividing  and  allotting  common-  close  of  fiue^r 

able  lands  in  the  parish  of  Barringion,  in  the  county  of  ^pf^^o^of 

Cambridge,  which  enacted  (among  other  things)  that  all  the  fourteen  years 
.,  T.      .  .,  ,,..,,,  •  after  thedivU 

uthes  witbm  the  parish  were  to  be  abolished,  and  an  adequate  sion  and  allot- 

compensation  made  to  the  Master,  Scholars,   and  Fellows,  {Srenc^wirc 

b  the  manner  stated  in  that  act,  viz.  the  Commissioners  were  ••f®"'^  ^  ]*-, 

nished,  and  the 

to  value  all  the  lands  to  be  divided  and  allotted  (except  the  exact  amount 
rectorial  and  vicarial  glebe  lands)  at  the  rate  of  four  shillings  rentf  ^n  hcu^of 
per  acre.    They  were  also,  in  the  manner  directed  by  the  act,  £1*^  *'i^" V^ 
to  ascertain  the  average  price  of  good  marketable  wheat,  an  order  of  tbe 
in  the  markets  of  Cambridge  and  Royston,  during  twenty-  Bions.    The  re- 
one  years  next  preceding  Michadmai,  1794,  and  by  their  e^their^^rqTort 

award   thereinafter  directed   to  be  made,  ascertain  and  set  '"5®  ••»*  ^®"''' 

,,     .      ,    .    .    ,  of  Quarter  Ses- 

forili  what  quantity  of  such  wheat  should,  in  their  judgment,  sions,  whoor- 

according  to  such  average  price,  be  equal  in  value  to  a  sum  fjied  :-!.Heid^ 

set  on  all  the  lands  in  the  parish  liable  to  the  payment  of  no*VJJorder 

tithes,  at  the  rate  of  four  shillings  an  acre ;  and  that  after  tlie  required  by  the 

expiration  of  the  then  subsisting  lease  of  the  said  tithes,  the*  exact 

there  should  be  a  sum  issuing  out  of  the  lands,  and  payable  yeaX*coni^^ 

to  the  said  Master,  Fellows,  and  Scholars,  equal  to  the  va-  '■«n^ »"  V'^   . 

*.  manner  therein 

lue  of  such  quantity  of  wheat,  so  to  be  ascertained  as  afore-  directed  :— 

said ;  and  that  the  said  yearly  corn  rents  should  be  paid  in  ^^  Commis-^ 

sioners  under 
(a)  c.  61.  the  act  having 

made  minutes 
of  their   proceedings  in  writing,  no   parol   eTtdence   could   be    admitted, 
to  shew  when    the  division  and  aUotments  were  made    and  completed,    as 
such  minntes  were  neither  produced,  nor  proved  to  have  been  destroyed. 

Tlie  allotments  were  made  and  finished  in  Septembety  1799,  and  the  Commis- 
sioners made  their  award  on  the  ?Oth  of  Oclo6a-,  1800,  and   application  was 
made    at    the  Ensier  Sessions,    I814.—Qiksrf,  Whether    tilis  was   premature 
within  the  meaning  of  the  act  ? 
U  2 
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'1819.         the  proportions  expressed  in  the  award^^^y  ^^  possessing  oc- 
Bbndyshb     <^upicr  of  ^hc  respective  lands  out  of  wliich  the  same  should 
^»  be  issuing.     Tliis  sum  was  not  to  exceed  £S5  per  annum, 

nor  be  less  than  £B0.  The  act  then  provided  that  the  im- 
propriatorsi  or  any  one  or  more  of  the  owners  or  proprietors, 
assessed  to  the  poor's  rate  at  .£40,  by  writing  under  their 
hands,  to  apply  at  the  first  Quarter  Session  of  the  Peace  for 
the  county  of , Cambridge,  to  be  held  in  the  week  after  the 
close  of  Easier  next  after  the  expiration  of  fourteen  years 
after  the  said  division  and  allotments  should  be  made  and 
finished,  after  notice  given  of  such  intended  application,  in 
the  London  Gazelle,  and  also  in  some  newspaper  usually 
circulated  in  the  county  of  Cambridge,  on  the  first  day  of 
publication,  in  the  month  of  January  next  preceding,  to  have 
two  persons  named  by  the  Justices,  which  two  persons  were 
to  name  a  tliird  ;  and  these  three,  as  arbitrators  or  referees, 
were  to  ascertain,  in  the  manner  mentioned  in  the  cogni- 
zance, the  average  price  of  a  good  marketable  IViuchesler 
bushel  of  wheat  in  the  county  of  Cambridge,  for  fourteen 
years  then  past.  These  three  arbitrators  were  to  report  to 
the  Sessions  to  be  holden  in  the  first  week  after  the  Trans- 
lation of  SL  Thomas  the  Martyr,  whereon  they  were  to  set 
forth  such  average  price.  And  if  it  should  appear  by  such 
report,  that  such  average  price  should  be  more  or  less  than 
the  average  price  set  forth  in  the  award,  by  the  value  of 
three  pence  or  upwards,  then  the  said  yearly  corn  rent,  or 
sum  arising  from  the  said  four  shillings  per  statute  acre,  was 
to  be  increased  or  diminished  in  proportion ;  and  the  exact 
amount  of  the  said  yearly  corn  rent,  or  sum  to  \ihich  it 
should  be  increased  or  diminished,  should  be  declared  by 
order  of  the  said  Court.  The  Commissioners,  as  soon  as 
they  had  completed  the  qllotments,  were  to  make  their  award 
or  instrument  in  writing,  and  the  several  allotments,  ex- 
changes, partitions,  divisions,  orders,  aud  directions  to  be 
made  by  them,  in  and  by  such  award  or  instrument,  were  to 
be  fimil,  binding,  and  conclusive,  on  all  and  every  the  partie3 
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interested.    The  defendant  then  averred,  that  after  pausing        1810. 
the  acty  and  the  detennination  of  the  said  lease  of  the  great 
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or  rectorial  tithes,  to  wit,  on  the  20th  Octohefy  1800,  the  _  v. 
Commissioners  valued  all  the  commonable  lands,  8cc.  at  four 
riiilKngs  per  statute  acre,  and  duly  ascertained  the  average 
price  of  wheat  as  dh-ected  by  the  act ;  and  that  afterwards, 
to  wit,  on  the  day  last  aforesaid,  they  did  complete  and  finish 
the  partitions  and  allotments,  pursuant  to  the  purport 
and  directions  of  the  said  act;  and  did,  in  pursuance  of 
the  powers  and  authorities  vested  in  them  by  the  act,  form 
and  draw  up  an  award  or  instrument  in  writing,  in  which 
they  ascertained  and  distinctly  set  forth  what  quantity  of  such 
wheat  was,  in  their  judgment,  equal  in  value  to  the  payment 
of  tithes,  at  the  rate  of  four  shillings  per  acre,  and  in  which 
award  the  Commissioners  allotted  to  the  plaintiff  certain 
lands,  and  charged  the  same  with  the  annual  sum  of  £49. 
17s.  5<2.  by  way  of  corn  rent,  in  lieu  of  the  said  rectorial 
tithes.  And  that  afterwards,  and  after  notice  duly  given  in 
that  behalf,  application  was  made  at  the  Quarter  Sessions 
bolden  in  the  week  after  the  dose  of  Easter  next  after  the 
expiration  of  fourteen  years,  after  the  said  division  and  al- 
lotment were  made  and  finished,  to  wit,  on  the  C2d  Aprils 
1814,  to  have  two  persons  appointed  by  the  Justices,  who 
were  duly  appointed,  and  named  a  third  ;  and  that  on  the  15th 
of  July  following,  tliey  reported  and  delivered  their  report  to 
the  Quarter  Sessions  held  in  the  first  week  after  the  Ftast  of 
the  Translation  of  S^  Thomas  the  Martyr,  next  ensuing  the 
said  first  Sessions ;  and  it  appeared  by  such  report,  that  the 
average  price  of  a  bushel  of  such  \theat  was  more  than  the 
average  price  set  forth  in  the  award,  by  the  value  of  three 
pence  and  upwards;  and  that  it  wai  declared  by  the  order  of 
the  said  Court  of  Sessions,  that  the  said  yearly  corn  rent,  or 
sum  of  .£49-  I7s.  5d.  which  had  been  ascertained  by  the 
Commissioners,  and  charged  by  their  award,  should  be  in- 
creased toi^lOl.  9s.  7id.and  that,  on  the  23th  March,  1816, 
tbat  sum  became  due  to  the  Master,  Fellows,  and  Scholars, 
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1819.        faiy  virtue  of  the  add  act,  award,  and  order  of  the  Justices, 
Bendyshs     ^^^  ^**  *"  arrear  for  one  year,  for  and  in  respect  of  the  said 

V-  allotments,  whereof  the  close  and  yard  in  the  declaration 

PcARca 

were  parcel,  and  so  the  defendant  acknowledged  the  taking 

the  distress,  and  alleged  the  plaintiff  to  be  in  possession  of 
the  allotment,  in  respect  of  which  it  was  payable,  llie  se- 
cond cognizance  was  m  effect  similar  to  the  first,  but  averred 
that  John  Souther  was  in  possession  of  the  said  allotments, 
•  whereof  the  said  close,  &c.  were  parcel.    The  defendant 

died  avowed,  as  lessee  of  die  com  rent  ascertained  by  the 
award,  that  it  was  increased  by  the  report  and  order  of  Ses- 
sions, &c.  to  «£101.  9s.  7i4^  on  the  premises  in  possession 
of  the  plaintiff.  There  was  another  avowry,  in  similar  terms, 
only  alleging  the  possession  of  the  premises  to  be  in  John 
Souiher. 

The  plaintiff,  by  his  first  plea  in  bar,  denied  that  notice 
was  given  as  alleged  in  the  first  cognizance,  of  the  applica- 
tion to  the  Quarter  Sessions  for  the  purposes  aiid  at  the  time 
therein  mentioned.  The  second  denied  that  application  was 
made  at  the  first  Quarter  Sessions  after  the  close  of  Easter, 
next  after  fourteen  years  after  the  said  division  and  allotment, 
&c.  The  third  denied  that  two  persons  were  named  as  al* 
leged.  The  fourth  asserted  that  it  was  not  declared  by  any 
Quarter  Sessions,  that  the  said  yearly  corn  rent  of  <£49* 
175.  5d.  should  be  increased  to<£i01.  9$.  7 id.  The  fifth 
declared,  that  no  part  of  the  said  sum  of  «£101.  9s*  7 id.  be- 
came due  by  virtue  of  the  said  act,  and  of  the  said  award  and 
order  of  tlie  Justices,  or  either  of  them.  The  last  averred, 
that  neither  the  plaintiff  nor  John  Souther  were  in  posses- 
sion of  the  allotmeiits  at  the  time  at  which,  8cc. 

On  these  pleas  issue  was  joined.  At  the  trial  of  the  cause 
before  Mr.  Baron  Graham,  at  the  Spring  Assizes  at  Cant- 
bridge,  1817,  a  verdict  was  taken  for  the  defendant  on  all  the 
issues,  with  «£lOh  9'.  7 id.  damages,  subject  to  the  opinion 
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of  Alia  Court,  on  a  case  of  which  the  following  is  the  tuV        1810. 
stance,  and  of  which  the  encloaare  act^in  question  was  to  be     b,^JJ]J^„ 
considered  as  a  part,  _  «. 

The  defendant  was  lessee  of  the  com  rents,  under  Trinity 
CoUege,  and  in  order  to  establish  the  affirmative  of  the  first 
issue,  he  proved,  that  he  published  in  the  London  Gazette^  of 
the  1st  of  January^  1814,  and  also  in  the  Cambridge  Chro* 
nicle  of  the  7th  of  that  month  (being  the  newspaper  usually 
drculated  in  the  county  of  Cambridge,  and  the  first  day  of 
publication  in  that  month),  a  notice  to  the  proprietors  and 
occupiers  of  land  in  the  parish  of  Barringtonf  that  he  should 
apply  to  the  Quarter  Sessions  to  be  held  at  Cambrie^e,  in 
the  week  next  after  the  close  of  Easier,  to  request  the  Jus« 
dees  there  to  appoint  arbitrators  to  determine  the  average 
price  of  com  during  the  last  fourteen  years,  in  order  to  fix 
the  just  com  rents  for  the  tithes  in  that  parish  for  Uie  next 
fourteen  yean,  as  directed  by  the  36  Geo.  3.  c«6L  The 
award  was  made  by  the  Commissioners,  on  the  £Oth  of  Oc" 
tober,  1800,  according  to  the  provision  contained  in  the  thir- 
tieth page  of  the  act  (a) ;  but  the  defendant  contended,  that  the 
division  and  allotments  were  made  and  finished  according  to 
the  provisions  contained  in  the  fifteenth  page  of  the  act  (6), 


(a)  Whereby  it  is  enacted^  tiiat  the  Commissioaen  fthoald,  as  soon  as 
cim?etileiitly  might  be  after  they  shoald  have  completed  the  divisions 
and  aHotmentft  ef  the  commonable  lands,  draw  up  an  award  or  instm- 
■lent  in  writing,  expressing  the  quantity  of  lands  to  be  divided  and  al- 
lotted. 

{b)  By  which  it  is  enacted,  that  it  should  be  lawfol  for  the  iropropria* 
ton  and  owners  assessed  to  the  poor's  rate  at  «£40  or  upwards,  by  writ- 
ing under  their  respective  hands,  to  apply  at  the  first  Quarter  Sessions  of 
the  Peace  to  be  held  for  the  connty  of  Camhridgef  in  the  week  after  the 
dose  of  the  Feast  of  Easter^  next  after  the  expiration  of  fourteen  years 
after  the  division  and  allotments  slionld  be  made  and  finished,  to  have 
two  persons  named  or  appointed  bv  the  Justices  tnere  assembled,  to  be» 
together  with  a  third  person,  chosdl  arbitrators,  or  referees,  to  ascertain 
the  average  price  of  com,  and  set  forth  such  average  price  by  their  re^ 
port  to  be  made  and  delivered  to  the  Court  of  Quarter  Sessions,  to  be 
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1819.  in  September,  1799,  and  consequently  that  the  notica  and 
^'^^^^  application  to  the  Quarter  Sessions,  mentioned  in  the  plead- 
V.  ings,  were  made  in  due  time.    The  mmutes  of  the  proceed- 

ings of  the  Commissioners  were  left  in  the  custody  of  one  of 
them,  who  is  since  dead.  They  were  not  produced  by  the 
defendant,  nor  was  any  evidence  given  of  any  search  or  en- 
quiry for  such  minutes  at  the  house,  or  amongst  the  papers 
of  such  Commissioner,  before  or  since  his  death,  nor  was 
any  proof  given  of  the  minutes  being  de8troy;ed.  But,  in 
order  to  prove  that  the  division  and  allotments  were  made 
and  finished  in  or  about  the  Summer  of  17999  ^®  defendant 
proved,  that  a  certain  parchment  which  was  produced,  under 
the  hands  of  the  Commissioners,  was  afiixed  to  the  church- 
door  of  Barrington,  about  the  month  of  September,  1799- 
This  parchment  purported  to  be  a  rate  for  the  expences  of 
the  enclosure,  made  on  the  7th  of  August,  1799-  It  was  also 
proved,  by  a  witness  who  kept  private  notes  of  what  was 
done  by  the  Commissioners,  that  tfie  allotments  were  finished 
in  the  Spring  of  1799 ;  but  he  admitted,  that  alterations 
were  made  in  the  Summer  of  that  year,  and  in  particular, 
that  a  rond  was  set  out  over  the  plaintiff's  allotment  in  that 
Summer.  On  the  second  and  third  issues,  the  defendant 
proved  that  an  attorney  employed  by  him  gave  a  brief  to 
counsel  at  the  Easier  Sessions,  1814,  with  instructions  to 
make  a  motion,  and  which  motion  paper  was  signed  by  the 
counsel,  and  he  proved  by  die  proceedings  of  the  Quarter 
Sessions,  that  such  motion  was  made,  ordering  two  referees 
to  be  appointed  for  ascertaining  the  com  rents  in  the  parish 
of  Barriugton ;  and  in  order  to  maintain  the  fourth  issue. 


held  in  tlic  first  week  after  the  Feast  of  the  Translation  of  St.  ThomoM  the 
Martyr,  then  next  ensningy  and  that  the  exact  amount  of  the  yearly  corn 
rent,  or  sum  of  money,  to  which  th^  same  shonM  be  50  increased  or  di- 
minished, should  be  declared  by  the  order  of  the  said  Court,  and  should 
remain  and  continue  issning  out  of  the  several  allotments  charged  by  the 
said  award  with  the  said  yearly  com  rent,  or  sum  of  money. 
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the  defciidaiit  put  in  die  proceedings  of  the  Sessions,  snd       |810. 

the  report  of  the  referees  appointed  by  the  Justices.    This         "^^^ 

Bbmdyihe 
report  was  delivered  into  Coutt,  and  the  Justices  ordered  the  «. 

same  to  be  filed.  The  clerk  of  the  peace,  in  answer  to  en- 
quiries made  of  him,  stated,  that  the  application  was  made 
to  the  Sessions  on  a  common  motion  paper,  handed  to  a  bar- 
rister by  the  attorney  on  behalf  of  Trinity  College^  and  that 
DO  other  order  appeared  to  have  been  made  than  that ''  the 
report  be  fled.**  On  the  fifth  and  last  issues  it  was  proved, 
in  addition  to  the  above  evidence,  that  Souther  occupied  and 
coldvated  the  locus  in  quo  from  Lady 'day  ^  1814,  to  Lady^ 
day,  1815,  and  paid  the  increased  com  rent  of  i^lO  1 .  9<*  7 Id. 
and  that  at  the  latter*  period  the  occupation  was  given  up  by 
him  to  the  plaintiff. 

Tlie  questions  for  the  opinion  of  the  Court  were : — First, 
Whetlier  the  notice  and  application  to  the  Quarter  Sessions 
were  in  due  time  i  Secondly,  Whether  the  notice  and  appli- 
cation were  good  according  to  the  provisions  of  the  fifteenth 
page  of  the  act  i  Thirdly,  Whether  there  was  any  legal  evi-  ' 
dence  given  of  the  division  and  allotments  being  made  and 
finished  in  any  other  mode,  or  at  any  other  period  than  in 
and  by  the  execution  of  the  award  ?  And  lastly,  Whether 
the  order  of  tlie  Quarter  Sessions  for  filing  the  report  of  the 
referees  was  such  an  order  as  was  required  by  the  fifteentli 
page  of  the  act  declaring  the  amount  of  the  yearly  corn 
rent  in  the  manuer  therein  directed  ? 

The  cause  came  on  for  argument  on  a  former  day  iu  this 
Term,  when  Mr.  Serjt.  JFrere,  for  the  plaintiff,  objected,  first 
thai  the  application  to  the  Quarter  Sessions  was  not  made 
in  due  time,  according  to  the  provision  contained  in  tlie 
fifteenth  page  of  the  act,  for  it  could  not  be  made  until  four- 
teen years  from  Easter,  1801,  whereas  it  is  dated  from  the 
award  Mliich  was  made  in  October,  1800,  and  which  was 
therefore  clearly  premature.  Secondly,  That  the  notice  and 
application  were  not  good,  because,  by  the  fourteenth  page 
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1819.  of  the  act)  die  impropriators,  and  their  successors^  might  apply 
„  "'^^^  at  the  first  Quarter  Sessions  after  Easter,  next  after  the  e»- 
^L ..  piration  of  fourteen  years  after  the  division  should  have  been 
completed ;  neither  does  it  appear  that  the  defendant  was 
authorised  by  the  impropriators  to  represent  them,  or  that 
the  application  was  made  in  writing,  under  their  hands,  as 
'  required  by  the  act ;  but,  on  the  other  hand,  it  was  a  mere 
oral  application^  as  counsel  were  only  instructed  to  move  for 
referees  to  be  appointed.  Thirdly,  there  was  no  legal  evi- 
dence adduced  at  the  trial  of  any  previous  proceedings 
of  the  Commissioners  having  made  and  finished  the  division 
and  allotments.  It  is  clear,  they  kept  minutes  of  their 
proceedings,  and  equally  so  that  they  should  either  have  been 
produced  or  accounted  for.  Parol  evidence  of  such  pro* 
ceedi^gs  was  not  admissible,  unless  it  were  proved  that  the 
minutes  were  not  in  existence,  The  notice  on  the  church- 
door  was  merely  evidence  of  the  rate,  but  not  that  the  di- 
vision and  allotments  had  been  made  or  set  out,  for  that 
could  only  have  been  proved  by  the  production  of  the 
minutes.  Lastly,  The  order  of  the  Quarter  Sessions  was 
not  an  original  or  effectual  order  declaring  the  amount  of 
the  com  rent,  but  merely  an  order  that  the  report  of  the 
referees  should  be  filed,  and  consequently  there  is  no  order 
whatever  as  to  the  amount  of  the  com  rent,  which  should 
have  been  declared  by  the  order  of  the  Court  of  Quarter 
Sessions. 

Mr.  Serjt.  Blosset,  contra. — As  to  whether  the  notice  and 
application  were  in  due  time,  or  made  witliin  the  provisions 
of  the  act,  it  has  been  objected  that  it  did  not  appear  that 
the  application  was  made  in  writing  under  the  hands  of  the 
impropriators,  or  that  the  defendant  was  authorised  by  them 
to  make  it ;  but  that  does  not  apply  to  the  impropriators, 
who  are  a  body  corporate,  and  consequently  not  to  the  de- 
fendant as  their  lessee.  Besides,  the  rectory  was  capable 
of  being  demised  by  deed,  and  was  so  demised  to  the 
defendant,   and  he   then  became  impropriator  during  the 
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lease,  and  was  invested  during  the  term  with  all  the  rights  1810. 
of  his  lesson,  and  the  notice  was  in  writing.  The  year  in  ^^^"^ 
which  the  notice  was  to  be  given  was  either  directory  or  v. 

in  ease  of  the  party,— and  if  it  were  not  given  in  dae 
time,  it  might  afterwards  be  so,  and  the  notice]  t6  the  par- 
ties to  be  affected  is  in  itself  perfectly  correct.  The 
finishing  the  allotments  and  making  the  award  are  tvro  dis- 
tinct things ;  the  first  is  a  mere  matter  tit  pais,  and  it  was 
proved  that  they  were  completed  in  the  Spring  of  1799,  al- 
though a  road  was  afterwards  set  out  over  the  plaintiff's  allot- 
ment.  The  minutes  or  order  of  the  Commissioners  need 
not  have  been  in  writing ;  at  all  events  they  could  only  have 
afforded  evidence  of  their  own  contents  as  to  dividing  the 
allotments,  and  not  conclude  the  question  when  they  were 
finiabed.  There  was,  therefore,  sufficient  legal  evidence  to 
shew  that  the  allotments  were  completed  in  17999  ^  they 
were  proved  to  have  been  made  by  an  eye  witness.  Besides, 
the  Commissioners  made  a  rate  in  writing,  under  their  hands, 
for  the  expences  of  allotting  and  dividing  the  lands.  The 
award  itself  supersedes  the  necessity  of  the  production  of 
those  minutes.  As  to  the  order  of  the  Quarter  Sessions,  it  is 
quite  sufficient,  the  report  was  referred  to  the  magistrates,  and 
presented  at  the  sessions,  when  the  Court  ordered  it  to  be 
filed.  By  so  doing,  they  adopted  the  report  of  the  referees, 
and  on  its  being  filed  it  became  incorporated  with  the  other 
orders  [of  that  Court.  The  case  of  The  King  v.  The  Jus- 
iice$  of  Glamorgamhire  (a)  is  stronger  than  the  present, 
where  it  was  held,  that  if  justices  at  sessions  confirm  t^e 
act  of  a  committee  nominated  by  them,  it  becomes  their 
own.  Tliere,  there  was  no  contract  in  the  first  instance,  but 
what  is  tantamount  to  it,  is  in  fact,  a  contract. 

Mr.  Serjt.  Frere  in  reply. — No  evidence  of  the  proceed* 
ings  by  the  Commissioners  before  the  allotments  were  com* 
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1810.  plated  was  admissible  at  the  trial,  but  their  minutes ; — which 
were  neither  produced  vor  accounted  for  : — and  it  appeared 
that  such  minutes  were  in  writing  and  in  existence,  and  the 
Pearcb.  witness  himself  allowed  that  alterations  had  been  made  since 
such  allotments  were  fiuibhed..  Although  the  order  of  the 
Quarter  Sessions  might  have  been  made  in  time,  still  the  Jus* 
lices  did  not  declare  the  amount  of  the  corn  rent  by  that 
order,  but  merely  ordered  the  reiK>rt  of  the  referees  to  be 
filed— •and  by  so  doing  they  did  not  make  it  an  original  order 
of  sessions.  The  case  of  2'ke  King  v.  The  Justices  of  Glamor- 
gansMre  is  inapplicable  to  the  present,  as  there  the  Justices 
bad  previously  delegated  their  authority,  and  afterwards 
confirmed  it,  while  here  there  was  no  delegation  whatever. 

Cwr.  adv.  vuH. 

On  tills  day  Lord  Chief  Justice  Dallas  delivered  the 
following  judgment: — At  the  trial  of  this  cause  a  special 
case  was  reserved  for  the  opinion  of  this  Court,  at  the  foot 
of  which  four  questions  were  put.  It  is,  however,  unneces* 
sary  for  us  to  do  more  than  give  our  opinion  on  tlie  third  and 
fourth.  Indeed,  the  fourth  alone,  is  decisive  of  the  cause, 
but  we  think  it  right  to  declare  our  opinion  on  ibe  third  also. 
To  consider  the  fourth,  however,  in  the  first  place,  which  is, 
whether  the  order  of  the  Quarter  Sessions  for  tiling  the  report 
of  the  referees  is  such  an  order  as  is  required  by  the  act  de- 
claring the  amount  of  the  yearly  corn  rent  in  the  manner 
therein  directed  i  The  act  directs  that  the  referees  shall  make 
their  report  to  the  Quarter  Sessions,  and  that  the  exact  amount 
of  the  said  yearly  corn  rent  or  sum  to  which  it  should  be  in« 
creased  or  diniinisiied,  should  be  declared  by  the  order  of 
the  said  Court.  The  case  states  tjiat  the  referees  made  their 
report,  by  which  it  appeared  that  the  corn  rent  was  increa^scd 
to  the  sum  for  which  the  distress  was  taken.  But  it  appears 
as  a  fact  on  the  case  reserved,  that  all  the  sessions  did  was  to 
order  that  the  report  be  filed.      There  is  nothing  equivocal  in 


PfiAUCE, 


IN   THE  SIXTIETH   YBAK  OF   GEO.    ill.  ]09 

lliis  order.  It  is  a  simple  direction,  that  the  report  be  pjaced  1819. 
on  the  files  of  the  Court.  We  cannot  construe  this  to  be  an  .,  ^"^^^ 
order  declaring  the  exact  amount  to  which  the  rent  was  to  be  r. 

increased.  The  Court  of  Quarter  Sessions  does  not  appear 
to  have  exercised  any  jurisdiction  or  judgment  on  the  sub- 
ject; they  have  barely  received  and  filed  the  report.  On  this 
issue,  therefore,  we  think  the  plaintiff  entitled  to  judgment. 
The  third  question  is,  whether  there  was  any  legal  evidence 
given  of  the  division  and  allotments  being  made  or  finished  in 
any  other  mode  or  at  any  other  period  than  in  and  by  the  ex* 
ecutioD  of  the  award  i  Our  opiiiion  on  this  question  is, 
tint  there  was  no  such  evidence.  From  the  words  of  the  act, 
the  division  and  allotments  were  to  be  final  and  conclusive, 
Yihen  contained  in  an  award  or  instrument  in  writing.  From 
tbe  nature  of  the  subject,  and  from  the  constant  practice  of 
setting  out  allotments  under  inclosure  acts,  the  allotments 
must  be  in  writing.  It  was,  therefore,  incumbent  on  the  de- 
fendant to  prove  that  the  division  und  allotments  were  made 
at  an  earlier  period  than  by  the  award.  The  proceedings  of 
the  Commissioners  woold  have  been  the  legal  evidence  of 
this  fact.  It  is  stated  in  the  case,  that  there  were  such  pro- 
ceedings, and  that  they  were  left  in  the  custody  of  one  of  the 
Commissioners  since  dead ;  that  they  were  not  produced  by 
the  defendant,  nor  was  any  evidence  given  of  any  search  or 
enquiry  at  tbe  house  or  among  the  papers  of  such  Commis- 
sioner, before  or  since  his  death,  nor  was  any  proof  given 
of  those  minutes  being  destroyed.  VVc  think  that  the  defen- 
dant appears  not  to  have  had  any  ground  whatever  for  being 
let  in  to  give  the  evidence,  by  which  he  purposed  to  prove 
that  the  division  and  allotments  w  ere  made  at  an  earlier  period 
or  at  any  other  period  than  by  the  award.  We  think  that  no 
part  of  the  evidence  offered  for  this  purpose  was  admissible, 
and  therefore  it  is  not  material  to  observe  on  the  effect  it 
ought  to  have  had  if  it  had  been  admissible.  The  judgment 
pf  the  Court  therefore  is,  on  the  whole  case,  for  the  plaintiff. 

Judg<ncnt  for  the  plaintiff, 
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Monday,  BenETT  V.  CoSHER. 

Nov.  29Ui. 

A  declaration  This  was  an  action  of  trespass.  The  declaration  contained 
contained' four  '^"'^  counts  \—Jirst^  for  breaking  and  entering  the  plaintiflTs 

connto  for  ^lose  covered  with  water,  situate  in  the  parish  of  Eh  ford,  in 
fishing  in  the  '  .  ^     ,  . 

plaintiff's  seve-  the  county  of  Wilts^  and  catching  and  carrying  away  his  fish  ; 

fishery  HCQfidlt/,  for    breaking    and  entering  the  plaintiff's  several 

a^ray^buTlsh  ^^^^9  ^^  *  ""'^^r  called  the  Avon,  and  carrying  away  his 
Pleas, first,  fish;  thirdly,  the  like  count  for  fishing  in  the  plaintiffs  free 
condly,  that  fishery;  v^nd  fourthly,  for  catching  and  carrying  away  the 
tld^dur"  plaiotirs  fish.  The  defendant  pleaded  first,  not  guilty,  on 
^S.|  and  which  issue  was  joined;  secondly,  that  the  taking  the  fish  and 
fourthly,  that  carrying  them  away,  in  the  first  and  last  counts  mentioned, 
free  fishery  be-  were  the  same;  and  that  the  close  covered  with  water,  in  the 
Thf  ^lahiUff '  ^^^^  ^^""^  mentioned,  was  the  soil  and  freehold  of  one  William 
newly  assign-  Ackerman,  and  that  the  defendant,  as  his  servant,  broke  and 
the  abuttals  of  entered  into  the  said  close  and  fished  there,  and  caught  and 
tlSvt^  l!&'s  ca"«ed  away  the  fish  in  the  first  and  last  counts  of  the  dc- 

several  and  daration  mentioned,  as  it  was  lawful  for  him  to  do  ;  thirdly, 
ffie  fishery  in  ,  .   '  ^  .-,,,.. 

bis  repUcatbn.  as  to  the  trespass  m  the  second  count  of  the  declaration,  that 

new^ssign-      ^^^  several  fishery  therein  mentioped,  was  the  several  fishery 

ment,  first,  not  ^^f  jj^^  g^id  William   Ackerman,   and    that  the  defendant 

guilty ;  second-  ' 

ly,  that  the       entered  as  his  servant  and  fished  there  ;  fourthly,  a  like  plea 

assigued,  was    AS  to  the  third  count,  averring,  that  the  free  fishery  in  that 

i^V^'and        count  mentioned  was  the  free  fishery  of  Ackerman,  and  that 

thirdly,  that     ihe  defendant  entered  as  his  servant  and  fished  tliere.     The 

he  bad  com-  . 

luou  of  fishery  plaintiff  newly  assigned  to  the  second  plea,  setting  out  the 

Uat  issue  was  abuttals  of  the  locus  in  quo,  which  was  situate  on  a  part  of 
ilefeudwit*'l»  ^^  ^^^^^  Avon,  ai)d  traversed  the  defendant's  several  and  free 
well  as  that  fishery  on  the  diird  and  fourth  pleas  in  his  replication ;  on 
part  of  the  ,  ,  ^      . .  ,      .  .   •      .      r.M       J  i.      . 

first  issue  the  two  latter  of  which,  issue  was  joined.    X  he  defendant 

which  related 

to  the  second,  third,  and  fourth  counts  of  the  declaration.  All  the 
other  isAues  >vcre  found  for  the  plaintiff,  with  is.  damages  and  40«.  costs 
on  the  first  count :^Held,  that  the  defendant  was  entitled  to  the  (reneral  costK 
ii\  the  actiou,  deducting  only  the  costs  of  such  issues  as  were  found  for  the 
plaintiff,  on  the  ground  that  the  wliole  cause  of  action  had  been  substantially 
tuuu  J  for  the  defendant  on  the  h&st  issue. 
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pleaded  to  the  new  assignmetity  first  not  guilty,  on  which  issue  1810. 
was  joined;  secondly^  tliat  the  close  newly  assigned  was  the  benbtt 
soil  and  freehold  of  Jckerman,  and  that  the  defendant  entered  Qomn. 
as  his  servant  and  fished  there ;  thirdly,  that  Ackerman  was 
S(^ed  in  his  demesne  as  of  fee,  and  that  he  and  all  those 
whose  estates  he  now  hath,  had,  and  still  ought  to  have,  a 
eommon  of  fishery  in  the  said  part  of  the  said  close  in  which, 
&c.  and  had  been  accustomed  to  take  and  carry  away,  and 
still  of  right  ought  to  catch  and  carry  away,  by  himself  and 
bis  servapts,  fish  from  time  to  time  found  in  the  said  fishery, 
every  year,  at  all  times  of  the  year,  at  his  and  their  free  will 
and  pleasure,  as  belonging  and  appertaining  to  the  said  land, 
with  the  appurtenants,  for  which  reason  the  defendant,  as 
tiie  servant  of  Ackerman^  and  by  his  command,  broke  and 
entered  the  same  in  the  same  part  thereof  in  which,  &c.  and 
fished  therein  for  fish  in  the  common  fishery  of  Ackerman^ 
and  the  fish  there  found,  took  and  carried  away,  as  being  the  ' 
fish  of  the  said  common  of  fishery,  as  he  lawfully  might. 
The  plaintiff,  in  his  replication  to  the  defendant's  second 
{dea  to  the  new  assignment,  traversed  that  the  close 
aewly  assigned  was  the  soil  of  Ackerman^  on  which  issue 
was  joined,  and  to  the  third  plea  to  the  new  assignment, 
he  traversed  Ackerman^a  alleged  common  of  fishery  over 
the  part  of  the  close,  &c.  newly  assigned,  and  on  which 
issue  was  also  joined.  By  the  postea  to  the  whole  of  the 
record,  as  to  so  much  of  the  issue  first  joined  as  related 
to  the  trespasses  in  the  first  count  of  the  declaration,  the 
defendant  was  found  gMiIty,  damages  Is.,  costs,  405.  and 
as  to  the  residue  of  the  premises  in  that  issue^  as  to  the  se- 
cond, third,  and  fourth  counts  of  the  declaration  the  defen* 
dant  was  found  not  guilty.  As  to  the  issue  secondly  joined, 
that  the  several  fishery  in  the  second  count  of  the  declaration 
was  the  several  fishery  of  the  plaintiff*  and  not  of  Ackerman  ; 
as  to  the  issue  thirdly  joined,  that  the  free  fishery  in  the  third 
count  of  tlie  declaration  was  the  free  fishery  of  the  plaintiff, 
and  not  of  Ackerman  ;  and  as  to  the  issue  fourthly  joined,  as 
^o  the  trespasses  by  the  plaintiff  newly  assigned,  the  defcu- 
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laip.  dant  was  found  giiiltj ;  as  to  the  l^sue  fifthly  joined,  that  the 
^^^  close  ill  the  Second  plea  to  *lhe  neW  assignment  mentioned 
was  not,  nor  at  the  several  times  when,  &c.  was  the  close  of 
Ackerman ;— as  to  the  issue  sixthly  joined,  that  Ackermang 
and  those  whose  estate  he  halh,  had,  and  still  of  right  ought 
to  have,  a  common  of  fishery  in  the  close  iu  the  last  plea  to 
the  new  assignment  mentioned,  and  ought  by  themselves  or 
their  servants,  to  catch  and  carry  away  fish  at  all  times  of 
the  year,  as  belonging  to  the  land. 

The  Prothonotary,  on  the  taxation  of  costs,  die  whole 
cause  of  action  being  substantially  found  for  the  defendant, 
allowed  to  him  the  general  costs  of  the  action,  deducting  only 
the  costs  of  such  issues  as  were  found  for  the  plaintiff,  pre- 
cisely following  the  principle  laid  down  in  the  case  of  Troi" 
man  v.  Holdet  (a). 

Mr.  Serjt.  LeM^  on  a  former  day  in  this  Term,  had  ob* 
tained  a  rule  nhi  tliat  the  Prothonotary  might  review  his  tax* 
ation,  and  insisted  that  the  plaintiff  was  entitled  to  his  full 
costs,  without  deducting  the  costs  on  the  issue  found  for  the 
defendant,  which  was  the  common  of  fishery  in  the  plea  to 
the  new  assignment. 

Mr.  Serjt.  Pell  now  shewed  cause,  and  relied  on  the  case 
of  Vivian  v.  Blake  (a),  where  it  was  held,  that  if  beside9 
the  general  issue,  the  defendant  plead  a  special  plea,  wliicli 
goes  to  the  whole  declaration,  and  there  be  a  verdict  on  the 
latter  issue  for  the  defendant,  and  on  the  former  for  tb^ 
plaintiff,  with  damages  under  4O5.,  the  plaintiff  is  not  en* 
titled  to  full  costs. 

The  Court  being  of  opinion  that  the  Prothonotary  had 
been  correct  in  his  taxation,  by  following  the  principle  laid 


(a)  Ante,  vol.  iii.  555.  S.  C.  1  Brod.  ^  Bing.  222.— -(6)  II  £«^,  263. 
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dl>#o  ia  TVoimam  r.  Holier,  ss  the  wlible  ctiM  of  pctioii  isut. 
was,  ia  ittbitttocey  found  for  fbt  defendaat^  diey  ordered  the        ^^^^^ 

ndetobe  *^!*" 

Disdiilfged,  widioul  costs.  Coswb* 


Breach,  Demandant;  I^BwitT,  Tenant;  Bbibrlbt,        Momla^^ 
and  Wife,  Vouchees.  N«'-  «^««- 

Mb«  Serjt.  Tadki^  moved  that  ad  affidavit/ stating  diat  the  Nd  motion  tan 

nife  of  the  vouchee  had  been  examined  separately  from  her  ^e^as^ng  w 

husband,  before  a  Commissioner  in  the  country,  as  to  her  sniendni«nt  of 

consent  to  suffer  the  recovery  might  be  now  filed.  He  found-  coTerieson  the 

ed  his  motion  on  an  affidavit,  which  stated  that  the  fact  was  Tenn/  ^^ 

so;  but  that  no  affidavit  of  such  fact  was  filed  when  the    .^°f^^^^^ 
'  ,  of  a  Comniit-* 

odier  proceedings  took  place,  and  observed,  that  the  Com-  tioner,  that 
nussiooer  was  now  ready  to  swear  that  the  wife  had  been  aToucheewu 
enmined  separately  from  the  husband,— But  pSI^y'fr'^ 

her  husbandy 
cannot  be  re- 
Per  Curiam. — It  is  now  too  late  to  receive  such  an  affi*  ceiTed  or  filed 
,    .  .-  -  ...11  1  •  "  Jt  was  not 

davit;  even  if  it  were  to  be  obtained,  the  recovery  could  made  at  the 

not  pass  without  the  permission  of  the  Court.  It  ia  neces^  knowkdgment 
laiy  for  the  Commissioner  to  shew  that  the  wife  had  been  ^^  taken* 
exaauned  separately  firom  her  husband,  an  affidavit  of  which 
should  have  been  made  at  the  time  the  acknowlegment 
iras  taken*  Besides,  this  Court  has  laid  it  down  aa  an  in« 
variable  rule,  that  no  motion  relative  to  fines  or  recoveries 
can  be  made  on  the  last  day  of  the  Term,  nor  was  this  rule 
intended  to  be  confined  to  amendments.  The  postponement 
of  motions  of  this  description  are  productive  of  tbe  greatest 
inconvenience,  and  there  can  be  no  stronger  proof  of  the 
danger  that  may  accrue  from  tbe  postponement  of  motions 
of  this  nature  than  this  case  affords.  It  is  exceedingly  doubt- 
VOL.  iv«  H 
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181^       ful  whether  thi^  racoiEeiy  has  been  pivper^jr  soffiMPed  or  not } 

^"^^^        and  if  the  motioa  had  been  made  via  u  pre?ioMa  day  in  the 
Breach* 
Demuidaiit.   Term,  the  GUtrumstancea  attending  it  might  have  beM  Hi* 

veatjgnted  and  set-  right 

The  learned  Seijeant,  therefore,  took  nothing  by 
his  motion/ 


END  OF  MiCHAEUfAS  TEAM. 
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AB6UED  AND  DETERMINED 
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(tontt^  of  Commott  Vltan 


AND 
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IN  THE  SIXTIETH  YEAR  OF  THE  REION  OF  GEORGE  III. 
AND  FIRST  OF  GEORGE  IV. 


MEMORANDA. 


On  Saturday^  January  the  29tfay  died  His  Majesty  King 
George  the  Third,  and  was  succeeded  by  his  present  Ma- 
jesty King  George  the  Fourth,  who,  on  the  Slst  of  January ^ 
was  duly  proclaimed. 

At  the  sitting  of  the  Court,  on  the  Ist  of  February  follow- 
ing, the  Judges  took  the  oaths  of  allegiance,  &c.  to  his  pre- 
sent Miyesty ;  and  on  the  Sd  his  Majesty's  Serjeants  at  Law, 
together  with  Mr.  Serjt.  Heywood  and  Mr.  Serjt.  Marshali, 
the  former  as  Chief  Justice  of  the  Carmarthet^  Circuit;  and 
the  latter  as  one  of  the  Justices  of  Chester,  took  the  same 
oatb. 

By  the  57  Geo,  3.  c.  45.  persons  holding  any  office,  place, 
or  employment,  civil  or  military,  were,  at  the  demise  of  his 
Majesty,  to  continue  to  hold  the  same  without  any  new  pa- 
tents, &c. 

Those  Counsel  who  had  received  patents  of  precedence  in 
the  last  reign,  took  their  seats  widiout  the  Bar,  as  such  pa- 
tents were  not  mentioned  in  the  Act.    And 

In  the  course  of  this  Term  Thomas  Peake,  of  IAncoln*s 
Lm,  Esq.  was  called  to  the  degree  of  Serjeant  at  LaW|  and 
gave  rings,  with  the  motto  ^*  JEquA  lege/* 

VOL. IT.  I 
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1820. 


Levin  and  others  v.  Wiatherall  and  others. 


A.  by  \M  mar*  Thb  following  Case  was  directed  by  the  Master  of  the  Rollt 

riage  settle-      |q  ),q  submitted  to  the  opinion  of  the  Judges  of  this  Court 
ment,  after  ^  " 

giving  himielf 

tatL^r  itfe,  Bj  indentures  of  lease  and  release  of  the  8th  and  gth  of 
Tp^SEr^  ^^^^*^'  "5^>  brtwcen  Hfmy  Wooagate,  of  the  first 
JJBMted,  in  part ;  Ann  Downing,  spinster,  daughter  of  Josqfh  Dofvn- 
appointment,  ing,  of  the  second  part;  and  the  said  JoHph  Downing  and 
^to^tbe^Mof  Henry  Overton,  of  the  other  part:  reciting,  that  a  mar- 
*f*tSe**^^-  ™^  ^^*  intended  to  be  shortly  had  and  solemnized  be- 
age,  tons  and  tweea  the  said  Henry  Woodgate  and  Ann  Downing : — It 
eqoaliy,  at  te-  ^^8  witnessed,  that  the  said  Henry  Woodgate^  for  the  con- 
moii'and^tothe  •«<J««tw"8  therein  mentioned,  did  grant,  bargain,  sell,  re- 

hein  of  sncli  lease,  and  confirm  unto  the  said  Jos^h  Downing  and  Henry 
children  law*      ^^  i.t««-  t» 

folly  iMving ;     Of er/oii|.  their  heirs  and  asngns,  certain  messuages,  lands, 

th^eiiho^d'be  ^"^  ^^^^  hereditaments,  situate  at  Ulcombe,  in  the  county 

more  children  ^f  Kent,  To  hold  the  same  unto  the  said  Joieph  Downing 
than  oneof  the  '  ■ 

marriage,  and    and  Henry  Overton,  their  heirs  and  assigns,  upon  the  uses, 

or^chlldren '     intents,  and  purposes  following  (that  is  to  say),  To  the  use 

S^dtt^ml^"   ®^  ^  sM.Henry  Woodgate,  his  heirs  and  assigns,  until  the 

the  age  of        .gaid  marriage  should  be  had  and  solemnized ;  and  from  and 

without  ittne,  after  the  solemnizaUon  thereof,  then  to  the  use  and  behoof  of 
then  ai  to  the  * 

parts  and 

■harei  of  aUand  every  rach  child  and  children  so  dyinff,  to  the  nse  of  the  snr- 
Yifing  children,  as  tenants  in  common,  and  to  the  heirs  of  the  body  of  everv  such 
child  and  chUdren,  until  they  shonld  be  dead ;  and  in  case  there  should  be  but 
one  child  only  at  the  marriage,  or  one  only  surTivlng  child,  then  to  the  use  of 
aoch  surviving  child,  and  the  heirs  of  the  body  of  such  surviving  child ;  and 
for  default  of  such  issue,  or  in  case  there  should  be  issue  of  the  marriage,  who 
should  aU  die  without  issue,  under  the  age  of  twenty-one,  tlien  to  the  use  of 
the  heirs  and  assigns  of  the  survivor  of  A,  and  his  wife  for  ever."  A.  having 
married,  died  intestate,  leaving  his  widow  and  two  children  him  sanriving* 
The  widow  devised  the  property  to  her  mother  for  life,  and  after  her  decease 
to  J.  S.  in  fee,  providea  her  children  should  die  before  twenty-one  witboot 
issue.  She  then  died,  leaving  both  cliildren  surviving,  who  afterwards  became 
of  age.  One  a  daughter,  married  one  of  the  defendants ;  the  other  a  son,  died 
shortly  afterwards ,  leaving  bis  estates  by  wiU  to  his  sister  in  fee  i— Held,  that 
on  the  death  of  the  brotlicr,  the  sister,  who  was  already  tenant  in  tail  in  ]>os- 
tassion  of  one  moiety  of  the  lands  cotnprlsed  in  the  marriage  settlement,  be- 
came, as  heir  at  law  of  her  brother,  tenant  in  fee  in  reversioo  of  that  moiety, 
and  tenant  in  fee  in  poasession  of  the  other  moiety. 
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die  said  Henry  WoodgaU  and  bis  assigns,  for  the  term  of  his  IMO* 
fife,  widiout  impeachment  of  waste ;  and  from  and  after  the  iC^ 
death  of  the  said  Henry  fVoodgate,  to  the  use  of  the  said  «• 

Jnn  Dawning  and  her  assigns,  for  her  life,  without  im» 
peachment  of  waste;  and  from  and  after  the  death  of  the 
said  Henry  fVoodgate  and  Ann  JDovitifig,  and  the  sunrivor 
of  them,  to  the  use  of  snch  child  and  children  of  the  in* 
tended  marriage,  in  such  shares  and  proportions,  at  such 
times,  and  in  such  manner  and  form  as  they  the  said  Henry 
Woodgaie  and  Ann  Downing^  during  their  joint  lives,  by 
any  deed  or  writing,  under  both  their  bands  and  seals,  exe* 
cnted  and  duly  attested,  or  in  default  thereof,  as  the  survivor 
of  them,  after  either  of  them  should  die,  by  deed,  writing,  or 
will,  under  the  hand  and  seal  of  such  survivor,  to  be  duly 
eiocuted  or  attested,  should  direct,  limit,  or  appoint;  and 
for  default  of  such  direction,  limitation,  or  appointment,  and 
nbject  thereto,  **  to  the  use  of  all  and  eveiy  the  child  and 
children  of  the  said  intended  marriage,  both  sons  and  dauglw 
ters,  equally,  share  and  share  alike,  if  more  than  one;  as  te- 
nants in  common,  amd  not  as  joint  tenants,  and  of  the  heirs 
of  the  body  and  bodies  of  all  and  every  such  child  and 
children  lawfully  issuing ;  and  that  in  case  there  should  be 
more  children  than  one  of  the  said  intended  marriage,  and 
any  such  child  or  children  should  happen  to  die  under  the 
age  of  twenty-one  years,  without  issue  of  hb  or  their  body  or 
bodies  lawfully  issuing,  then  and  so  often,  and  as  to  the  part 
and  shnre,  parts  and  shares  of  all  and  every  such  child  and  chil- 
dren so  djping,  to  the  use  of  the  survivors  of  such  children, 
equally,  part  and  share  alike,  if  more  than  one,  as  tenants  in 
common,  and  not  as  joint  tenants,  and  to  the  heirs  of  the  body 
and  bodies  of  all  and  every  such  child  and  children  lawfully 
issuing,  until  every  such  child  and  children  should  be  dead, 
without  lawful  issue  of  their,  each,  and  every  of  their  bodies 
lawfully  issuing ;  and  that  in  case  there  should  be  but  one 
child  only  of  the  said  intended  marriage,  or  one  only  surviving 

I  2 
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1890*        child  thereof,  then  to  the  use  of  such  only,  or  only  sonmog 

^^^^        ehild  of  the  said  intended  marriagey  be  the  same  a  aon  or  » 

«.  daughter,  and  of  the  heirs  of  the  body  of  such  only^or  only 

'  surviving  xshild;  and  for  defiiult  of  sudi  issue,  or  in  ease 

there  should  be  issue  of  the  said  intended  maniage,  who 

should  all  die,  without  issue  of  his  or  their  body  or  bodies 

lawfully  issuipg,  under  the  said  age  of  one  and  twenljr  years, 

then  to  the  use  of  the  heirs  and  ass^s  of  die  survivor  of 

them  the  said  Henry  Woodgaie  and  Ann  Downing  for  ever^ 

and  to,  for,  and  upon  no  other  use,  trust,  intent,  or  purpose 

whatsoever."— Shortly  after  the  date  and  execution  of  the 

said  indentures  of  lease  and  release,  the  said  Henty  Wood- 

gate  intermarried  with  the  said  Jnn  Dawning. 

The  said  Henry  fVoodgate  died  in  the  year  1740  intestate, 
leaving  Ann  fVoodgate  his  widow.  The  said  Henry  Wood' 
gate  had  issue  by  the  said  Ann  Woodgaie,  two  children,  viz. 
Joseph  Woodgate  and  Ann  Woodgate. 

The  said  Ann  Woodgate  the  elder,  after  the  death  of  the 
said  Henry  Woodgate,  made  and  published  her  will  in  writ- 
ing, bearing  date  the  14th  of  February^  1741,  duly  executed 
and  attested  in  the  manner  required  by  law  for  devising  firee* 
hold  estates,  and  thereby,  reciting  the  aforesaid  settlement; 
and  that  she  had  two  children  by  the  said  Henry  Woodgate, 
vis.  Joseph  and  Ann,  both  infants ;  and  lest  they  should  die 
before  their  or  either  of  their  attaining  their  respective  ages 
of  twenty-one  years,  and  without  having  any  lawful  issue  of 
their  or  either  of  their  bodies;,  and  as  no  appointment  either 
by  deed  or  will  was  made  in  the  life-time  of  her  said  late 
husband,  whereby  the  sole  power  of  making  a  disposition 
of  the  aforesaid  estate  and  premises,  subject  to  the  contin- 
gencies aforesaid,  was  then  vested  in  her  by  virtue  of  the  said 
indenture,  in  pursuance  of  which  said  power,  provided  her 
said  children  should  respectively  die  before  their  ages  of 


c 
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twait]H>De  yean,  without  iMue  lawfully  begotten  as  afora-  1890. 
eaid,  she  did  thereby  give,  dense,  and  bequeath  all  the  j^^^ 
aforesaid  messuages,  lands,  tenements,  and  premises,  to  her  ^^„^,^, 

mother  Martha  Dawning  for  life ;  and  from  and  after  her 
decease  she  gate  and  devised  the  same  to  John  Cooper,  his 
heirs  and  anigBs  for  ever. 

The  said  Jnn  Woodgaie  the  elder  ified  in  die  year  1742, 
leaving  her  said  two  children  Joseph  and  Avm  her  sundnng, 
havmg  made  no  other  appointment  or  diqposition  of  the 
estate  at  Ulcombe  than  by  her  said  will.    The  said  Jotq^h 
stni  Ann  the  youi^er  both  attained  the  age  of  twenty-one 
years.     Ann  fVoodgate  the  dai^ter,  in  the  month  of  De- 
cember^  1754,  intermarried  with  Thomas  Weatherall.    The 
said  Joseph  Woodgaie  duly  made   and  published  his  will 
b  writing,  duly  executed  and  attested,  so  as  to  pass  free- 
liold  estates,  and  bearing   date  the  5th  November,  1756, 
and  thereby  gave  as  follows :  "  And  first,  1  will  and  direct 
that  all  my  estates,  both  real  and  personal,  shall  be  subject 
and  liable  to  the  payment  of  all  my  debts,  my  funeral  charges, 
and  the  legacies  hereinafter  by  me  given.''    And,  after  giving 
several  pecuniary  l^acies,  he  gave  as  foHows:  ''All  my  real 
estates  in  the  county  of  Kent  or  elsewhere,  within  the  king- 
dom of  Great  Britain,  subject  and  liable  as  aforesaid,  I 
give,  devise,  and  bequeath  to  my  sister  Ann  Weatherall^  the 
wife  of  the  ssud  Thomas  Weatherall,  her  heirs  and  assigns 
for  ever."*    The  said  Joseph  Woodgate  died  shortly  after  the 
date  of  his  wiH,  without  baving  revoked  or  altered  the  same, 
and  without  issue,    leaving  the  said  Ann  Weatherall,  his 
sister  and  heiress  at  law. 

The  estate  at  Ulcombe  is  subject  to  the  custom  of  gavel- 
kind. 

The  question  for  the  opinion  of  the  Court  was,  wb^her, 
jupon  the  death  of  Joseph  Woodgate,  Ann  Weatherall  be- 
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1820.        cBttie  lenaiit  in  tail  in  possesnon  of  the  mefsmges  and  here^ 

l]^^^        ditamentB  at  Vlcomief  in  the  comity  of  Kent,  comprised  in 

«•  the  kidetiiieD  of  lease  and  release  of  the  8th  and  9th  of  De- 

cembcTf  1731^  or  what  other  estate  she  had  therein,  or  in 

anj  and  what  part  thereof  i 

The  case  came  on  for  ai^ument  in  the  course  of  the  last 
Term,  when  Mn  Serjt.  Lem  for  the  plaintiffs  contended, 
that  erosa-remainders  were  created  by  the  terms  of  the  settle- 
meat,  not  only  lirom  the  manifest  intent,  but  by  the  express 
words  in  the  provision  of  the  deed,  which  were  of  themselves 
snflkient  to  carry  such  limitations  into  effect.  The  words  in 
the  limitation,  in  default  of  appointment,  '^and  in  case 
there  shall  be  more  children  than  one  of  the  said  intended 
marriage,  and  any  such  child  or  children  shall  happen  to  die 
under  the  age  of  twenty-one  years  without  issue  of  his  or 
their  body  or  bodies  lawfully  issuing,  then  as  to  the  parts  and 
shares  of  such  child  or  children  so  dying,  to  the  use  of  the 
survivors  of  such  children,  and  to  the  heirs  of  their  bodies," 
coupled  with  the  words  ''  until  every  such  child  and  children 
shall  be  dead  without  lawful  issue,''  are  of  diemselves  suffi- 
cient to  shew  that  the  estate  should  go  over  without  any 
intent  whatever.  It  is  said,  however,  that  this  is  to  be  dis^ 
tinguished  from  ordinary  cases,  as  the  share  of  a  child  or 
children,  dying  under  the  age  of  tweniy^imt  years,  without 
issue,  is  to  go  to  the  use  of  the  survivors*  If  those 
words  had  not  been  introduced,  the  case  of  Doe,  d. 
JVaiU  v..  fVainewrighi(a)  would  have  been  expressly  in 
point,  and  governed  the  present.  There,  there  were  limita- 
tions in  a  deed;  and  it  was  argued,  that  cross-remainders 
could  not  be  raised  by  implication  ;  but  Lord  Kenyon  ob- 
served, that  ''that  case  did  not  involve  any  question  re- 
specting the  raising  of  limitadons  by  implication,  because  the 
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deed  on  which  the  question  arose,  contained  express  limita-        1820. 
tions  bj  way  of  cross-remaindersi  not  indeed  in  the  formal 
laogpage  used  by  conveyancers,  but  in  terms  sufficiently  de- 
Botiiig  that  it  was  the  intention  of  the  parties  to  the  deed,  that 
there  should  be  croM-remainders  as  to  some  of  the  children/' 
JUthoi^  the  limitation  in  that  case  was  **  to  the  surviving 
child  or  children,"  and  not  confined  to  those  dying  under 
the  age  of  twenty-one,  still,  here,  it  is  sufficient  to  shew  that 
the  parties  intended  that  cross-remainders  should  be  created. 
The  case  of  Mqfrick  v.  Whishaw  (a)  bears  a  near  resem- 
bhmce  to  the  present,  and  is  against  the  plaintiffs,  where,  the 
settlor  by  his  marriage  settiement,  after  giving  remainders  to 
his  diildren  and  their  issue,  limited,  that  for  default  of  such 
iisue,  and  if  any  of  such  children,  there  being  more  than 
one,  should' happen  to  die  without  issue,  before  tw«ity-one, 
the  share  of  such  child  so  dying  should  go  to  the  survivor; 
and  in  case  of  the  death  of  all  such  children  without  issue, 
then  to  the  use  of  the  settlor  in  fee :  and  it  was  held,  diat 
there  were  no  cross-remainders  between  the  children  of  the 
e,  except  in  the  case  of  a  child  having  died  without 
and  under  twenty-one ;  and  that  one  of  the  children 
having  died  without  issue,  but  after  twenty-one,  that  his 
share  Tested  in  the  setdor,  and  not  in  the  survivor.    Still, 
however,  this  case  is  distinguishable,  as  there  the  words  were 
^  until  every  such  child  and  children  shall  be  dead,  without 
lawful  issue  of  their  and  every  of  their  bodies  lawfully  issu- 
'mg^  were  not  inserted.    Tliese  words,  when  connected  with 
the  former,  shew  that  the  estate  was  to  go  over,  both  by 
the  construction  of  the  limitation,  and  the  intent  of  the  set- 
dor;  besides,  when  the  provision  n  made  in  iavour  of  one 
child  only,  the  age  of  twenty-one  years  is  not  mentioned. 
Unless,  therefore,  thb  case  must  be  governed  by  that  of 


(c)  t  Bom.  4r  AU.  810. 
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1890.        Mejfrick  ?•  Whkhaw,  the  plamtiflb  would  be  entided  to  fe« 
^'^^^        cover,  and  more  particularly  ao,  as  the  words  here  are,  at 
V.  leaat,  sufficient  to  fliew  that  the  intent  of  the  settlor  was 

WsATHBRfLL.  ^^  y^^^  created  cross  remainders. 

Mr.  Serjt.  Blosset,   contri.    The  case  of  Meyrick  r. 
Whuhaw  is  expressly  in  point,  and  was  decided  after  a  full 
consideration  of  Dae  v.  Wainemrigkt.    Yet,  that  latter  case 
alone,  is  a  sufficient  authoriQr  for  the  defendants.    It  has  been 
ppntended  for  the  plainti&,  that  cross  remainders  were  cre- 
ated, jf&a/,  from  the  intent  of  the  settlor;  and,  iecondly,  bj 
the  express  words  comprised  in  the  settlement;  but  it  does 
not  appear  that  it  was  his  intent  that  cross  remainders  should 
be  created,  where  either  of  the  children  died  after  twenty* 
one.    The  property  too  was  jpivel-kind,  and  settled  by  the 
husband  and  wife  on  the  issue  of  their  marriage.    On  the 
death  of  Ann  Woodgate  the  mother,  Joseph  Woodgate  and 
Ann  Woodgate  became  each  tenant  in  tail  of  one  moiety  of 
the  estate  m  question,  and  on  the  death  of  Joseph  Wood' 
gate'j — his  sister,  then  Arm  Weatherall,  remained  tenant  in 
tail  of  one  moiety  of  the  estate,  and  tenant  in  fee  in  posses- 
sion  of  the  other  moiety.    It  is  also  manifest  that  the  set- 
tlor did  not  intend  to  create  cross  remainders  for  default  of 
issue  to  those  children  dyii^  without  issue  before  twenty-one. 
It  is  even  questionable  whether  the  limitations  as  to  childreq 
dying  under  twenty-one,  would  create  cross  remainders  by 
implication,  even  in  a  will ;  but  here  they  cannot  be  created 
without  express  words :  and  it  is  a  well  establbhed  rule^ 
that  cross  remainders  are  not  to.  be  raised  by  implication 
in  a  deed.    }n  Doe,  d.  Cole  v.  Gold9miih{a\  where  A.  de- 
vised to  his  son  B.  for  life,  and  after  his  death  to  his  heir8| 
in  such  shares  as  he  should  appoint ;  and  in  default  of  such 


(a)  2  Mwrtk,  517.  S,  C.  7  Twud.  209. 
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hars  tmmfiiiMt^if  after  hb  decease— over :  It  was  held,  that        i82o. 


fhe  general  intention  of  the  testator  was,  that  the  estate  should 
aot  go  over  till  after  an  indefinite  failure  of  the  heirs  of  JB. ;  v, 

snd  therefore  that  B.  took  an  estate  tail  by  implication;  but  ^^^™^^^^'" 
there,  there  were  no  express  words. 

Thb  case  however  falls  Within  the  rule  laid  down  in  Do4 
V.  Wainewrigkif  although  the  words  of  limitation  are  not  the 
same,  and  the  question  there  was,  as  to  the  meaning  of  the  word 
surviving,  whether  it  applied  to  the  surviving  children  or  the 
surviving  issue  of  the  children  ;  and  Lord  Kenyan  there  com- 
mented  on  the  meaning  of  the  word  survicing ;  and  observed^ 
that  the  fair  construction  of  that  word,  standing  in  the  con- 
text, was,  that  on  the  death  of  one  child  without  issue,  that 
portion  should  go  to  the  surviving  heir  or  heirs,  and  not 
merel;  to  one  child  surviving ;  and  that  in  putting  that  con- 
struction the  Court  did  not  proceed  on  conjecture  merjely, 
for  the  conclusion  %>f  the  sentence  was—''  and  in  case  aU 
the  said  children  should  die  without  issue,  then  the  remain-  - 
der  was  limited  to  u1.  in  fee"  And  the  Court  could  not 
give  effect  to  the  word  a//,  without  determining  that  there 
must  be  cross-remainders,  not  only  as  long  as  the  individual 
children,  but  as  long  as  the  several  lives  of  those  children 
existed ;  and  his  Lordship  observed,  that  the  whole  context 
required  tiiat  construction,  and  that  the  last  clause  could 
not  be  satisfied  by  any  other.  Mr.  Seijt.  Williams,  in  a 
note  to  Cooke  v.  Gerrard  (a),  observed,  that  cross  remain- 
ders may  be  created  by  deed,  but  that  it  must  be  by  express 
words ;  but  that  it  was  a  fundamental  rule,  that  cross  re 
mainders  could  not  be  implied  in  a  deed ;  and  in  support 
of  the  latter  position,  the  cases  of  Doe,  d.  Tanner  v.  Dor- 
9eU{b),  and  Doe,  d.  Foquett  v.  Worsiley(c),  are  cited,  and 


(a)  1  IVmM.  Sound.   I8d,  186.  (6)  5  Tirm  Bsp.  518.- 

(c)  1  Etui.  41t>. 
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ISM*  Loid  Kemfon  there  said  (a),  that  cross  remaindefs  might  N 
l^vm  raised  bj  implication  in  a  will^  but  that  b  the  case  of  a 
deed»  no  such  implication  could  be  raised.  Here^  the  eii* 
ception  as  to  children  dybg  under  the  age  of  twenty-one 
years,  is  not  sufficient  to  express  limitations  by  way  of  cross 
remainders,  neither  does  it  of  itself  shew  an  intention  to  do 
ab.  Independently,  therefore,  of  the  case  of  Meyrick  ▼• 
WhiihaWf  there  can  be  no  doubt  but  that  the  defendants  are 
entitled  to  the  estate  in  question* 

Mr.  Serjt.  Lens,  in  reply.— -llie  only  question  is,  whether 
Ae  defendants  could  have  been  entitled  to  judgment,  if  the 
case  of  Maffick  v.  Whiikaw  had  not  been  decided.  The 
provisions  contained  in  this  deed  were  only  meant  for  a  par* 
ticular  event,  vis.  in  case  of  children  attaining  the  age  of 
twenty-one  years.  As  to  the  intention  of  the  settlor,  there  is 
in  point  of  fact  oidy  one  distinction,  whether  it  arises  on  a 
deed  or  will.  In  the  one  there  must .  be  express  words  of 
limitation,  while  in  the  other  such  words  are  unnecessary,  as 
the  intent  may  be  implied  without  them.  In  the  surrender 
of  a  copyhold  estate,  cross  remainders  seem  formerly  to  have 
been  implied;  but  Mr.  Segt.  fVilUams,  in  a  note  to  Cooke 
V.  Gerrard{b),  observed,  that  surrenders  of  copyhold  estate^ 
must  receive  the  same  construction  as  deeds,  which  receive 
their  operation  from  the  statute  of  uses.  Here,  however, 
are  the  words  of  limitation,  '^  heirs  of  their  bodies  ;**  and 
although  the  property  be  gavel-kind,  it  makes  no  difference. 
The  provision  here  is,  **  that  in  case  any  such  child  shall 
happen  to  die  under  twenty-one,  without  issue,  then  as  to 
the  part  and  share  of  such  child  so  dying,  it  shall  be  to  the 
use  of  the  survivors  of  such  child  equally,  if  more  than  one." 
So  in  Doe  v.  Wainewrighi,  the  word  surviving  was  held  to 


(o)  1  Eatt.  428.  C^)  1  }Vm.  Sound,  18^. 
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raise  no  objecUon  to  the  creation  of  cross  remainders.    Both        1820. 


profisionsi  therefore^  are  substantially  the  same,  as  the  words        , 

bere,  ^*  until  such  child  and  children  shall  be  dead  without  v. 

lawful  isKie/*  coufried  with  the  others  which  precede  it,  ren-     ■*'''"'*^^'^» 

der  the  whole  sentence  complete.    It  is  true,  there  can  be 

ao  cross  lemainders  without  an  intention,  and  that  eipress 

words  of  limitation  are  necessary  in  a  deed  to  render  such 

mtent  eflFective;  but  if  the  intent  be  clearly  pointed  out  in 

a  deed,  as  here,  it  is  sufficient,  and  the  case  of  Meyrick  ▼• 

Whithaw  goes  far  beyond  the  general  doctrine  which  had 

been  before  laid  down  in  questions  of  this  description. 

The  Mlowing  certificate  was  afterwards  sent  to  the  Mas- 
ter erf*  Ae  Rolls:-- 

This  case  has  been  argued  before  us  by  counsel.  We 
Imve  considered  it,  and  are  of  opinion,  that  upon  the  death 
of.  Jo$eph  fVoodgaie,  Ann  fVeatherall,  who  was  already  te- 
tant  in  tail  in  possession  of  one  moiety  of  the  messuages 
and  hereditaments  at  Uleombe,  in  the  county  of  Kent,  com- 
prmed  io  the  indentures  of  lease  and  release  of  the  8th  and 
9^o{  DecembfTf  1731,  became,  as  the  heir  at  law  of  Jo- 
upk  WftodgatCf  tenant  in  fee  of  the  reversion  of  that  OMiety, 
sod  tenant  in  fee  in  possession  of  the  other  moiety. 

R.  Dallas. 
J.  A.  Park. 

J.   BURROUGH. 

J.  Richardson. 
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Bern  BY  v.  Davison* 

A  partnership  A  Case,  of  which  the  following  is  the  aubsUnce,  waa  sent, 

which  existed     .,,,..  ^    .     *.  JT        «   .. 

between ii.  and  by  the  direction  of  the  Master  of  the  Rolls,  for  the  opiniim 

S  JTmutuS'"  ^f  *»»«  ^^t^  o(  this  Court. 

consent.    A. 

being  separate*' 

JreKSd*^V      ^^"^  *^^*  ^^*"  previously  to,  and  in  the  month  of  Febrn^ 

leasehold  es-     ^^p   ^^19,  Edmund  Boekm  and  John  Taylor  were  mep- 

dilSlati^OT,**^  ^^^  *"^   ^^*'   -^«^««  agents,   trading    in  copartnership 

conveyed  them  in  the  city  of  London,  under  the  firm  of  Boehm  and  2Viy- 
to  trustees  ">r    .  -,     -  .  -^^ 

•alcormort-     M>r.     laylor  vf2LS  the  acting  partner,  and  £oeAf»  had  not 

powered  ti^   interfered  in  the  active  conduct  of  the  business  of  the  part- 

S)nvcy^cM  M  "^'^'^"P  ^^^  twenty  years  prior  to  the  dissolution  thereof, 

they  should       hereinafter  mentioned^  at  which  time  he  was  about  eighlT 
think  fit,  for  _  *  o     ^ 

the  purpose  of  years  of  age.    On   the  15th  of  Fe&mai^  in  that  year,  the 

MiSr^ta^es  in*  partnership 'was  dissolved,  by  a  memorandum,  subscribed  bj 
cTrdSr  tora'ibi    ^^^^  *°^  Taylor,  of  which  the  following  is  a  copy  : — 
him  to  carry  on 

to  pay  his  ere-      ''  Notice  is  hereby  given,  that  the  partnership  ktcly  subsisl'- 
debto,  ud?t     "*S  between  us  tlie  undersigned  Boehm  and  Taylor,  of  New 

wasagreedthat  Broad  Street,  in  the  city  of  London,  as  merchants,  under  die 
such  convey-  '  ^  /  /  — ^ 

ances  mi^bt  be 
made  and  exe- 
cuted by  Uie  trustees,  with  or  witliout  the  concurrence  of  A.;  and  that  they 
should  be  seised  or  interested  in  the  money  arising  from  such  sale  or  mortgage. 
When  tins  deed  was  executed,  A,  had  stock  in  trade,  and  other  personal  effects, 
to  » considerable  amount,  independently  of  the  partnership  assets,  which  were 
not  sufficient  to  pay  the  partnership  debts.  The  trustees  were  not  creditors  of 
either  A,  or  his  partner.  A.  and  his  partner  afterwards  gave  C.  and  Co.  who 
were  not  creditors  of  either,  a  power  of  attorney,  to  make  demands  of  every 
description,  to  examine  and  settle  all  the  accounts,  together  with  other  powers 

A  A^^A  **^'"'  *^*y  ■greeing  to  ratify  whatever  should  be  done  under  it. 
A  deed  was  afterwards  prepared  by  A,  and  his  trustees,  for  the  purpose  of 
conveying  all  A.'s  freohold  and  leasehold  estates  previously  conveyed  to  D,  and 

Ki*  ^V?  ®jr  '"®'^"K'»  ^^th  a  view  to  raise  ^130,000  and  «f  40,000,  in  negoti- 
awe  bills  of  exchange,  and  to  indemnify  the  drawers  and  acceptors  from  the 
payment  thereof ;  but  these  sums  were  not  advanced,  nor  were  the  bills  drawn, 
**[.  ^jy  2*"®'  **^*  ^'^"^  "*"*«''  ^*»e  hitter  deed :— Held,  that  neither  tlic  execution 
ot  the  first  conveyance  to  his  trustees,  nor  power  of  attorney,  under  these  cir# 
cunistances,  constituted  an  act  of  bankruptcy  by  A* 
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fifm  of  Edmund  Boekm  and  John  Taylor^  has  been  this  day  1820. 

dissolved  by  mutual  consent,  and  that  the  accounts  of  the  bernby 
said  partnership  will  be  adjusted  and  liquidated  by  Boehm,  at  «• 

New  Broad  Sirea  aforesaid/' 


The  trading  was  afterwards  discontinued ;  bat  at  the  time 
of  the  dissolution  the  partnership  was  indebted  to  different 
persons  upon  negotiable  securities  and  otherwise,  and  Boehm 
was  separately  indebted  to  different  persons,  but  was  sepa^ 
rsteiy  seised  and  possessed  of,  and  entitled  to  divers  free- 
hold, copyhold,  and  leasehold  estates  in  England.  By  in- 
dentures of  lease,  release,  and  assignment,  bearing  date 
respectively  the  ISth  and  15th  February  (executed  after  the 
disBolntion  of  the  partnership),  and  made  between  Boehm 
of  the  one  part,  and  one  John  Thornton  and  Bemey  of 
the  other  part,  it  was  recited,  that  Boehm  being  so  seised 
as  aforesaid,  was  desirous  of  converting  all  his  said  free- 
hold, leasehold,  and  copyhold  estates  into  money,  and  as 
it  would  be  convenient  to  him  to  raise  money  at  an 
eariy  period,  and  that  Thornton  and  Bemey  were  will- 
ing to  assist  him  in  that  object,  on  being  indemnified  from 
all  losses  by  reason  of  affording  such  assistance,  Boehm  had 
for  those  purposes  determined  and  agreed  to  convey,  assign, 
and  surrender  the  said  hereditaments  respectively,  with  their 
appurtenants,  to  Thornton  and  Berney^  their  heirs,  &c.  upon 
the  trusts,  and  subject  to  the  powers  and  provisious  there- 
inafter expressed  and  declared  of  and  concerning  the  same. 
And  it  was  thereby  witnessed,  that,  for  the  purpose  of  carry- 
ing such  desire  into  effect,  and  in  consideration  of  eleven 
shillings,  Boehm  did  grant,  bargain,  sell,  release,  confirm, 
transfer,  and  set  over,  unto  Thornton  and  Berney,  and  their 
heirs,  executors,  administrators,  and  assigns  respectively,  di- 
vers freehold  and  leasehold  estates,  with  the  appurtenants, 
being  all  his  fireehold  and  leasehold  estates  in  England;  and 
did  for  hims^,  his  heirs,  executors,  and  administrators,  co^ 
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1820.  venant  Mrith  ITiornton  and  Bemey,  their  executora,  admiiii* 
^"^^"^  Btrators,  and  assigns,  to  surrender  dnrers  capyhoM  heredha^ 
V.  ments,  being  all  his  copyhold  hereditaments!  to  the  use  of 

Thomion  and  Bemey,  their  heirs  and  assigns,  ^  upon  tnist, 
that  they  the  said  trustees,  or  the  survifors  or  survivor  of 
them,  or  the  heirs,  executors,  administrators,  and  assigns  of 
such  survivor,  should  forthvrith,  and  at  such  time  or  ^ea 
as  they  or  he  in  their  or  his  discretion  might  think  fit,  abscn 
'  ktely  seU  and  dispose  of  the  same,  other  together  or  in  lots, 
and  either  by  public  auction  or  private  contract,  to  any  per» 
son  or  persons  who  should  be  willing  to  become  the  pur- 
chaser or  purchasers  thereof,  or  of  any  part  thereof  respec- 
tively, and  for  the  best  price  or  prices  that  could  be  reason- 
ably had  or  gotten  for  the  same ;  and  in  the  mean  tiriie,  and 
nntil  such  sale,  should  raise,  by  way  of  mortgage  of  all  or 
any  part  of  the  same,  for  all  or  any  part  of  the  estates  and 
interests  thereby  granted,  or  agreed  to  be  granted  or  sui^ 
rendered  therein  respectively,  any  sum  or  sums  of  money 
which  the  trustee  or  trustees  for  the  time  being  might  think 
expedient  to  raise,  or  which'BocAm  in  his  life-time,  or  after 
his  death,  his  executors  or  administrators  might  require  to  be 
raised,  by  means  of  one  or  more  mortgage  or  mortgages ;  and 
should,  for  the  purpose  of  effecting  such  sales,  mortgages, 
or  dispositions  as  aforesaid,  and  either  in  the  life-time  or  after 
the  death  of  Boehm,  enter  mto,  make,  and  execute  all  such 
contracts,  agreements,  acts,  deeds,  conveyances,  assignments, 
surrenders,  and  assurances,  in  the  law,  as  trustees  for  the 
time  being  should  think  proper  :*'  And  it  was  agreed  and  de- 
clared, by  and  between  the  parties  to  the  said  indenture  of 
release  and  assignment,  ''that  all  such  contracts,  agreements, 
acts,  deeds,  conveyances,  assignments,  surrenders,  mortgages, 
and  sales,  as  should  or  might  be  entered  into,  made,  and  exe- 
cuted by  the  said  trustees  for  the  time  being,  should  or 
might  be  entered  into,  made,  and  executed,  either  with  or 
without  the  concurrence  of  £oeAm,  his  heirs,  executors,  ad- 
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B,  as  tbe  Hud  tntfltecs  for  the  tine  be  mo. 
leg  ihodd  Mat  proper;  and  shovld,  whether  BoAm,  his 
hen,  esectttorty  admiBistnitorS)  or  emgnsj  should  or  should  ^  « 
not  join  therab,  or  assent  theielo,  be,  to  all  intonts,  effiscts^ 
constnictioas,  and  purposes  whatsoever,  vaUd  and  effi6Ctual, 
and  bbd  Boehm,  bis  beirsi  eiecuton^  administratorsy  and  a8«- 
B,  and  all  persons  claiming  or  to  daim  by,  from,  through, 
r,  or  in  trust  for  him,  them,  or  any  of  them :"  And  it  was 
thereby  agreed  and  declared,  **  that  die  receipts  of  the  trus- 
toen  for  the  time  being,  for  any  money  to  arise  from  such  sales, 
mortgages,  or  dispositions  as  aforesaid,  or  odierwise  payable 
to  them,  by  virtue  of  the  said  indenture  of  release  and  a^ 
sigomettt,  flliocdd  effectually  dischaige  the  persons  to  whom 
the  same  should  be  given,  from  being  answerable  for  the 
aiaappUcatiott  or  non-application  thereof:"  And  it  was  there- 
by agreed  and  declared,  between  the  parties  to  the  said  in- 
denture of  rdease  and  assignment, ''  that  the  trustees  for  the 
time  being  should  stand  and  be  possessed  of  and  interested 
in  all  and  singuhu*  die  monies  to  wise  from  such  sales,  mort* 
gages,  or  dispositions  as  aforesaid ;  and  also  of  and  in  the 
yearly  rents,  issues,  and  profits  of  the  said  manors,  mes- 
suages, lands,  and  premises  in  the  mean  time,  and  nntil  the 
same  should  be  respectively  sold,  upon  and  for  the  trusts 
thereinafter  expressed ;  that  is  to  say,  upon  trust,  that  the 
ssid  trustees  should,  with  and  out  of  the  same,  in  the  first 
place,  retain,  deduct,  and  reimburse  for  themselves  respec- 
tively, all  such  costs  and  ezpences  as  they  should  or  might 
pay,  or  become  liable  to,  in  or  about  the  execution  and  per- 
formance of  the  several  trusts  thereby  created ;  and  as  to 
so  much  of  the  monies,  rents,  and  profits  as  should  remam, 
after  satisfying  the  several  purposes  aforesaid,  upon  trust, 
in  the  first  place,  to  pay  all  the  costs  and  expences  attending 
the  preparing,  engrossing,  and  executing  the  said  indentures 
of  lease,  release,  and  assignment ;  and  in  the  next  place,  to 
pay  all  principal  money  and  interest  which  might  from  time 
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1090*       to  time  become  due  and  payable  in  respect*  of  any  snin  cff 
sums  of  money  which  the  trustees  for  the  time  being  sbonM 
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V.  raise,  by  mortgage  of  the  said  manors,  messuages,  lands  and 

premises,  or  any  of  them,  or  any  part  thereof  respectively, 
by  virtue  of  the  trusts  for  that  purpose  therein  before  de* 
clared;  and  in  the  next  place,  to  indemnify  and  save  harmless 
Thamion  and  Bemey  respectively,  and  their  respective  heirs, 
executors,  administrators,  and  asngns,  and  all  other  persona, 
from  such  sum  or  sums  of  money  respectively,  as  they, 
ThoTiUon  and  Bemey  respecUvely,  and  their  respective  heira, 
executors,  and  administrators,  and  any  other  person  or  per- 
SODS  who,  at  the  request  or  with  the  concurrence  or  appro- 
bation of  the  trustees  for  the  time  berog,  jointly,  with  the 
consent  or  concurrence  of  Boehm,  should  be  or  become  liable 
or  engage  to  pay,  on  the  account  of  Boekm,  either  alone  or 
jointly  with  Taylor  his  partner,  or  jointly  with  any  person  or 
persons,  either  by  way  of  advance  or  loan,  or  by  the  indorse- 
ment or  acceptance  of  any  bill  or  bills  of  exchange,  or  pro- 
missoiy  notes,  or  notes  of  hand ;  and  for  that  purpose,  should 
pty  the  same  sum  and  sums  of  money  respectively,  and  all 
interest  in  respect  thereof  for  the  time  being,  to  the  person 
or  persons  entitled  to  such  sum  or  sums  of  money  and  inte^ 
rest ;  or  to  those  who,  by  payment  thereof,  should  be  entitled 
to  stand  in  the  place  of  the  person  or  persons  respectively, 
of  whom  the  sapie  money  should  be  borrowed,  or  to  whom 
the  same  should  be  guaranteed  or  secured,  or  made  payable; 
and  lastly,  to  pay,  or  cause  to  be  paid,  the  ultimate  remain- 
der of  the  said  monies  (if  any)  to  Boehm,  his  executors,  ad- 
ministrators, and  assigns,  for  his  and  their  own  absolute  uae 
and  benefit,  and  as  part  of  his  personalty," 

In  the  said  indenture  of  release  were  also  contained  vari- 
ous other  clauses,  provisoes,  and  conditions,  for  vesting  the 
balances,  which,  for  the  time  being,  should  be  in  hand,  in 
Government  Securities  ^—demising  the  lands  and  estates; — afH 
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act,  &c.  and  counsel  were  to  be  at  liberty  to  refer  to  the      w^""^^ 

whole  of  the  indentures.    At  the  time  of  the  execution  of  v. 

the  said  indenture  of  release,  the  other  property  of  Boehm,        ^^"**  ' 

independently  of  the  partnership  assets,  which  were  not  suf* 

ficieoC  to  pay  the  partnership  debts,  consisted  of  his  fur* 

nitare  and   plate,   in  three  of  his  houses  in   St  Jamtin 

Square^  at  Bath,    and  Ottenham,  the  stock  of  his  farm 

at  Oiiershaw,   a  reversion    in    funded    property,  timber. 

Bank  stock,   and  other  personal  effects,    to  the  value  of 

about  «£27f000.     Bemey  was  not,  nbr  is,  a  creditor  of 

Boehm  and  Taylor,  or  either  of  them,    on  any  account 

wbatsoeter,   nor   was   Thornton  dieir    creditor,  either  on 

Ua  own  aeparate  account,  or  jointly  with  his  copartners. 

Boekm  was  the  rather  induced  to  convert   bis    freehold, 

copgrfaold,  and  leasehold  estates  into  money,  by  reason  of  hb 

whanced  age,  and  to  obviate  the  difficulties  which  might  have 

siiscn  respecting  the  sale  of  his  estates,  and  the  payment  of 

his  debts,  if  he  had  died  vrithout  executiiq;  any  conveyances 

of  audi  estates,  or  if,  by  reason  of  his  age  and  infirmities, 

he  had  become  unable  to  eicecute  auch  conveyances,  and 

nnder  the  circnmstances   before  mentioned,  and  with  the 

fiewa,   intents,   and  purposes  aforesaid,   he   executed  the 

»id  indentures,  of  the  ISth  and  15  th  of  February,  1819. 

After  the  dissolution  of  partnership,  and  the  execution  of 

the  aaid  indentures  of  lease  and  release,  Boehm  paid,  satis* 

fied,  and  discharged  the  acceptances,  and  other  negotiable 

seeoritiea  of  die  late  partnership,  either  out  of  his  own  sepa- 

nte  funds,  or  out  of  the  assets  of  the  late  partnership  of 

Boehm  and  Tmflor,  until  the  5th  day  of  March  following. 

After  diat  time,  the  said  negotiable  seourilies,  as  the  same 

became  due,   were    taken  up  and    paid  by  one  Edward 

Fletcher,  James  Alexander,  and  Henry  Forcher,  of  Devon^ 

Jure  Square,  London,  trading  under  the  firm  of  Fletcher^ 

Akxaider,  and  Co.,  for  the  honour  of  the  drawers  thereof* 
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leao,  Boehm  and  Taylor^  at  the  Ume  of  die  execution  of  di# 
BsmifiT  '^'^  indenture  of  release  and  assignment,  were  unable, 
DAT*'  ^^^^    ^^^^  pecuniary  assets,    to  discharge  ihen-  pecuniary: 

engagements  entered  into  on  account  of  their  partnership* 
After  the  execution  of  the  said  indentures  «f  lease  aad 
release,  viz.  on  the  27  th  day  of  April  hst,  Thornton^  Bemejf^, 
and  Boehm  proceeded  to  sell  by  auction,  some  of  the  said 
freehold,  leasehold,  and  copyhoU  estates  of  fie^ibt,  for  tb« 
purposes  and  the  execution  of  the  tmsls  therein  specified* 
and  the  above  named  defendant  purchased  part  of  the  Aee^ 
hold  property  at  such  sale. 

By  a  deed-poll,  which  was  executed  by  Boeim  and  TViy^bfv. 
dated  28th  Jpril,  1819f  they  did,  and  each  of  tbepi  did,  aor 
minate,  constitute,  and  appoint  FleUhgr,  Aleaumd^r^  and 
Porcher,  jointly,  and  each  and  every  of  them  severally,  their 
and  each  of  their  true  and  lawful  attomies  and  attorney  far 
them,  and  each  of  them,  in  their  and  each  of  their  names  or 
name,  behalf  or  stead,  to  ask,  demand,  sue  for,  levy,  pscoaer^. 
and  receive;  of  and  front  all  persons  whomsoever  and  whera^ 
soever,  all  debts,  sums  of  money,  goods,  wares,  merchasi* 
dises,  chattels,  effects,  and  things,  which  warn  or  should  ba 
due,  owing,  or  belonging  to  them,  upon  or  by  virtue  of  any 
mortgages,  agreements,  bonds,  bills,  notes,  or  other  secwrs*  - 
ties,  or  otherwise  howsoever,  upon  any  account,  loan,  trans- 
action, dealing,  or  engagement  whatsoever,  and  for  and  to* 
wards  the  recovery  and  receipt  of  the  said  debts,  &c.  or  anj 
part  thereof,  to  make  such  claims  of  demands,  ^;nd  sue  and 
prosecute  such  actions  or  suits  at  law  or  in  equity,  as  they 
their  said  attomies  should  think  fit ;. and  upon  receipt  of  any 
such  debts,  &c.  to  execute  such  acknowledgments,  receipla^ 
end  discharges  for  the  same,  as  they  their  said  attomies  should 
think  proper;  and  also  to  indorse  any  bills,  notes,  drafiiy. 
or  orders,  for  money,  which  it  should  be  necessary  so  to 
indorse,  in  order  to  obtain  payment  thereof;  and  also  call 
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for,  ez^naine,  and  tetlle  or  disallow  all  accowU  wheran  19M^ 
itmj  wei^  or  should  b^  interested  or  coDcamed  with  any  per- 
•oo  or  persoDs  wbomsoeverj  aod  f  oceivc  the  balanoe  as  tha 
saaie  stymld  be  foaqd  due ;  ai|d  likewise  to  compound,  agree* 
and  settle  with  a^  persons  whoqMoafer,  in  such  manner  as 
disgr  should  think  prpper,  for  or  in  respect  of  any  debt  0r 
wmt  of  miooey,  or  other  thing  belonging  to  ot  payidile  to 
ihsm  |r-or  in  respect  of  any  account,  transaction,  or  dealing 
wimtsoevar,  to  conlasli  prosecute,  and  defend,  either  at  law  or 
ipsequi^or  otherwise,  or  to  compound,  submit  to  arbitration^ 
•r  conclude  or  agree  any  questions  or  disputes  in  which  thef 
\  or  might  be  implicated  respectmg  any  transaction  what- 
r,  in'au^  manner  as  they  should  think  proper,  and  for  the 
imrposes  afiMesaii^  to  appear  for  them,  and  each  of  them, 
m  Courts  of  Law  and  Equity;  and  might  enter  into,  exe* 
catls^  and  deliver  such  bonds  of  arbitratiott,  releases,  or  other 
4t6dB  whatsoever^  as  should  be  necessary  or  requinte,  and 
generally  to  act  for  them  and  each  of  them,  and  in  their  be* 
Imlf,  and  in  such  manner  and  as  fully  and  effectually,  to  all 
wfents  and  purposes,  as  they  themselves  could  do  if  person- 
sdlj  psesent;  and  they  thereby  gave  full  power  to  their  said 
nttomim  to  substitate  and  appoint  one  or  more  persons  to 
•Gt  as  attomies  under  them,  to  substitute  and  appomt  an- 
other attorney  or  attomies  for  the  like  purposes^  as  after- 
ffurds  they  should  think  proper;  and  they  (Boehm  and  Tay» 
im)  thereby  ratified  and  confirmed  all  and  whatsoever  their 
mud  attomies,  or  any  attorney  to  be  appointed  undetthem, 
nbottid  lawfoUy  do^  or  cause  to  be  done  under,  or  by  virtue 
of  the  said  power  of  attorney. 

Hdcker,  AlexatkUr,  and  PorcheTf  were  not,  nor  "i***^^ 
any  or  either  of  them,  creditora  or  creditor  of  Bodm 
Ti^hr,  or  either  of  them. 
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1920.  By  indenture  of  three  parts,  dated  the  !e6th  Jfmei  l&l9r 

J^^^"^        and  made  )>etween  Tkomton  of  the  first ;  Boehm  of  the  se^ 
«.  eond ;  and  Berney  of  the  third  part — After  reeitilig.  that  no 

act  had  been  done,  or  money  raised  by  Thomion  and  Berney 
in  the  execution  or  performance  of  all  or  any  of  the  tnistis 
created  by  the  said  indenture  of  the  15th  February ^  and  that 
Thorntnn  was  desirous  of  relinquishing  the  trusts  reposed 
in  him  by  the  said  indenture,  and  of  bebg  discharged  from 
the  same;  and  that  Boehm  was  desirous  and  consentmg  that 
all  the  estate  and  interest  of  Thomian,  under  the  said  inden- 
ture of  release,  should  be  released  or  conveyed  to  Bemejf 
alone,  upon  the  same  trusts  as  the  same  were  then  vested  in 
I^omron,  jointly  with  Berney : — ITtomton  made  a  release  and 
assignment,  by  which  all  his  estate  and  interest  was  vested 
in  Berney,  as  sole  trustee,  upon  the  trusts,  and  subject  to  the 
powers  and  provisoes  declared  thereof  by  the  said  indenture 
of  release  and  assignment,  m  like  manner  as  if  he  had  been 
thereby  appointed  the  sole  trustee. 

An  abstract  was  furnished  by  the  vendors  to  die  ptirAasera 
of  part  of  the  freehold  property,  of  a  draft  of  a  deed  then 
in  progress,  in  the  expectation  that  that  deed  would  be  exe- 
cuted, with  a  communication  at  the  time,  that  it  had  not  been 
executed,  and  which  deed  never  was  engrossed,  finally  set- 
tled, or  approved  by  any  of  the  intended  parties  thereto,  but 
was  afterwards  abandoned,  and  was  not  executed,  of  which 
the  purchasers  solicitors  were  informed  by  the  vendors  soli- 
citors by  letter  of  the  9th  of  July  last,  and  which  draft  of 
a  deed  purported  to  be  intended  to  be  made  between  TAom- 
ton  and  the  complainant  of  the  first ;  Boehm  of  the  second ; 
and  the  several  persons  whose  naines  were  mentioned  in  the 
first  and  second  columns  of  the  schedule  thereto  of  the  third ; 
Fletcher,  Alexander,  and  Porcher,  of  the  fourth ;  and  Edr- 
ward  Parry  and  Fletcher  of  the  fifth  part — whereby,  **  After 
recitiug,  amongst  other  things^  the  said  indentures  of  lease  and 
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Tdease,  and  assignmenl  of  the  15th  and  15th  of  Februari/        ISM. 
last,  and  that  Boehm  and  Taylor  lately  bad  occasion  for  the      hJI^^^y' 
anm  of  ^130,000,  and  that  the  sevei-al  persons,  whose  names 
were  mentioned  in  the  first  column  of  the  schedule  to  the 
aaid  indenture  of  release  and  assignment,  at  the  request  of 
Bo^m  and  Taylor,  or  one  of  them,  drew  the  several  bills 
of  exchange,  described  in  the  said  schedule,    in  favour  of 
£oehm  and  Taylor,  upon  the  several  persons  whose  names 
ivere  mentioned  m  the  second  column  of  the  said  schedulOf 
who,  at  the  like  request,  and^  as  surety  {oT,Boehm  and  Tay^ 
2or  jointly,  and  also  of  Boehrn  separately,  had  accepted  thto 
same  bills  of  exchange,  and  that  the  said  bills  of  esjphange 
-mere  respectively  drawn  and  accepted  by  the  several  persons 
mentioned  in  the  first  and  second  columns  of  the  schedule 
diereto,  upon  the  faith  and  agreement  of  Boehm,  that  the 
same  persons  should  be  respectively  indemnified  by  means  of 
the  trusts  thereinafter  contained,  for  their  benefit,  from  Uie 
payment  of  the  9ame  bills  of   exchange,    and  all  costs, 
chaiges,  and  expences,  which  they  might  sustain  or  be  put 
to  on  account  thereof: — And  further  reciting,  that  Boehm 
mod  Taylor  had  discounted  the  said  bills  of  exchange,  amount* 
iiq;  together  to  the   sum  of  «£  130,000,  with  the  Governor 
and  Company  of  the  Bank  of  England;  and  when  the  same 
bills  should  fall  due,  the  loan  was  intended,  (if  the  Bank  of 
England  should  consent  thereto),  to  be  renewed  by  successive 
periods  of  two  mouths,  until  Boehm  and  Tcylor  should  be 
eoaUed  to  provide  for  and  dischai^e  the  bills  of  exchange 
outstanding,  for  the  time  being  : — And  further  reciting,  that 
Fletcher,  Alexander,  and  Porcher,  had  agreed  to  advance 
to  or  for  Boehm  and  Taylor,  at  the  request  of  Boehm,  the 
sam  of  ^40,000,  and  that  it  was  probable  that  other  sums 
of  money  might  be  advanced  by  them  to  Boehm,  or  to  Boehm 
and  Taylor,  at  the  instance  of  Boehm  \  and  that  the  said 
atim  of  £¥}fiOO  had  been  advanced,  or  was  about  to  be  ad- 
vanced to  Boehm  and  Taylor^  on  the  agreement  of  Boehm, 
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.IBM.        that  that  sum  and  the  interest  thereof,  and  also  aU  other  soms 
which  might  be  advanced  by  Fletcher,  Alexatuler,  and  Porcher, 
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«.  ioBoehm,  his  executors  or  administrators,  or  toJBofAm  and 

Tayhr,  at  the  instance  of  Boehm,  bis  executors  or  adminis- 
trators, together  with  interest  on  such  last-mentioned  sums, 
should  be  secured  by  means  of  the  trusts  thereinafter  declared, 
for  the  benefit  of  Fletcher,  Alexander,  and  Porcher : — ^And 
further  reciting  also,  that  Boehm  was  desirous  that  the  free- 
hold, copyhold,  and  leasehold  manors,  messuages,  lands, 
tithes,  and  hereditaments,  comprised  in  the  said  indenture 
of  release  and  assignment  of  the  15th  of  February  las^ 
shoujd  be  vested  in  Parry  BXid  Fletcher,  upon  trust,  for  in- 
demnifying the  several  persons  whose  names  were  mentioned 
in  the  first  and  second  columns  of  the  said  schedule  from  the 
payment  of  the  said  bills  of  exchange,  and  every  of  them, 
or  the  renewed  bills  to  be  given  in  lieu  thereof;  and  also  for 
securing  to  Fletcher,  Alexander,  and  Porcher,  the  said  sum 
of  jf  40,000  and  other  sums,  which  might  from  time  to  time 
be  advanced  by  th^m  to  Boehm,  or  to  Boehm  and  Ttn/lar^ 
at  the  instance  of  Boehm. — ^It  was  witnessed,  that  for  carry- 
ing the  desire  of  Boehm  into  effect,  so  far  as  related  to  the 
said  freehold  hereditaments  and  premises,  and  in  perform- 
ance of  the  said  agreement  on  the  part  oi  Boehm ; — Thornton^ 
and  Bemejf,  at  the  instance  and  request,  and  by  the  direction 
and  appointment  of  Boehm,  baigained,  sold,  and  released; 
and  Boehm  granted,  bargained,  sold,  released,  ratified,  and 
confirmed,  unto  Parry  Wi\d  Fletcher,  their  heirs  and  assigns  for 
ever,  all  the  freehold  manors,  messuages,  lauds,  and  heredi- 
taments, whiph  were  comprised  in,  and  conveyed  by  the  said 
indentures  of  lease  and  release,  and  assignment  of  the  ISth 
and  15th  of  February  then  last  past ; — ^To  hold  the  same  to 
the  use  of  Parry  and  Fletcher ^  their  heirs  and  assigns  for 
ever,  upon  the  trusts  thereinafter  declared  concernmg  the 
same ;  and  in  the  said  indenture  was  contained  a  covenant  to 
Buirender  certain  copyhold  hereditaments,  and  an  assignment  of 
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I  leasdiold  premiseSy  and  also  a  dedaration  and  agree* 
ment  that  Party  and  Fletcher  should  stand  seised  of  the  said 
freehold,  copyhold,  and  leasehold  measuagea,  lands,  and  he» 
reditaments,  upon  trust,  of  their  own  proper  authority,  and  l^AvuMNif 
without  any  further  consent  or  concurrence,  by  or  on  the  pArl 
of  Boehm,  his  heirs,  executors,  administrators,  or  assigns^  lo 
ceil  and  dispose  of  the  said  freehold,  copyhold,  and  leasehold 
manors,  messuagesy  lands,  and  hereditaments  : — ^And  upon 
Airther  trust,  in  the  mean  time,  and  until  such  sale,  to  raise, 
by  mortgage  of  all  or  any  part  of  the  said  freehold,  copy* 
hold,  and  leasehold  messuageS|  lands,  or  hereditaments  re- 
spectively, any  sura  or  sums  of  money  which  Parry  and 
Fletcher,  or  the  survivor  of  them,  his  executors  or  adminis* 
tratora  should  think  expedient  to  be  raised,  or  which  Boehm 
sbottld  require  to  be  raised  for  the  purposes  of  that  inden- 
ture :— And  it  was  thereby  declared,  that  Parry  and  Fletcher 
should  stand  and  be  possessed  of  and  interested  in  the  money 
which  should  arise  from  such  sales  or  mortgages,  and  from 
the  yearly  rents  and  profits  of  any  of  the  said  manors,  mes* 
saages,  lands,  and  hereditaments,  which  should  be  received 
by  him  or  them  in  the  mean  time,  until  the  same  should  be 
to  sold.  Upon  trust,  in  the  first  place,  to  reimburse  them- 
selves  aU  costs  and  expences  which  might  be  incurred  in  the 
execution  of  the  trusts  thereby  created,  and,  in  the  next  ptace^ 
to  indemnify  and  save  harmless  the  several  drawers  and  ac- 
ceptors respectively  of  the  said  hills  of  exchange^  and  their 
respective  heirs,  executors,  administrators,  or  assigns,  against 
all  loss,  costs,  charges,  and  expences,  which  they  might  sus- 
tain, expend,  or  be  put  unto,  on  accpuut  of  the  sam*?;  and 
also  pay  or  cause  to  be  paid  to  Fletcher,  Alexander,  and 
Porcher,  the  sum  of  £4/0,000,  and  interest  for  that  sum ; 
and  also  all  other  sums  of  money  which  Fletcher,  Alexatir 
der,  and  Porcher,  should  from  time  to  time  advance  to 
Boehm,  his  executors  or  administrators,  or  to  Boehm  and 
Taylor,  at  the  iustance  of  Boehm,  his  executors  or  adminis- 
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inUm,  widi  interetl  on  all  such  sums  at  therein  mendonedy 
and  to  put  the  several  persons  named  in  the  said  scbedole, 
aad  abo  Fltteher,  Alexander ^  and  Parckerf  on  a  like  or  equal 
footing,  by  paying  to  the  several  persons  named  in  di# 
aatd  schedule,  or  to  their  heirs,  executors,  administrators^ 
or  assigns,  the  amount  of  the  damages  sustained  by  them 
respectively,  and  to  Fletcher,  Alexander,  and  Porcher,  the 
aaid  sum  of  £4Ofl00,  together  with  interest  for  the  same, 
wMiottt  regard  to  any  further  sum  and  sums  of  money  to  be 
advanced  by  them  to  Boekm,  his  executors  or  administrators, 
or  to  Boehm  and  Taylor,  at  the  instance  of  Boehm,  his  exe* 
enters  or  administrators,  rateably,  and  without  any  privity  or 
prefereilce  whatsoever  of  any  one  or  more  of  them,  the  se- 
veral persons  named  in  the  said  schedule,  or  of  Fletcher^ 
Alexander,  and  Porcher,  or  dieir  respective  heirs,  executors^ 
administrators,  and  assigns,  over  any  other  or  others  of  them, 
or  hia  or  their  heirs,  exeaitors,  administrators,  or  assigns ; 
and  for  this  purpose  of  equality,  the  damages  sustained  by  die 
persons  who  had  given  and  should  give  the  said  bills  of  ex- 
change, and  the  said  £40 flOO,  advanced  or  to  be  advanced 
by  Fletcher,  Alexander,  and  Porcher,  as  aforesaid,  for  such 
imd  so  many  parts  of  the  said  damages  and  advance  as  should 
remain  unpaid,  should  form  one  total,  and  die  said  produce 
ahottld  be  divided  between  the  persons  respectively  entitled 
to  the  same  damages  and  money^  rateably  by  a  pound  rate, 
until  Ihey  should  have  received  the  full  amount  of  the  same 
damages  and  money  respectively,  and  all  interest  payable  in 
respect  thereof;  and  upon  further  trust,  after  receiving  from 
Soehm,  his  executors  or  administrators,  or  from  Boehm  and 
Ttnflor,  or  raising,  by  the  ways  and  means  aforesaid,  and 
pqrin^  and  retaining  the  said  sum  and  sums  of  money,  costs, 
charges,  disbursements,  and  expences,  to  render  and  pay  all 
the  surplus  or  residue,  if  any,  which  should  remain  of  the 
money  ariiiing  from  the  said  sale  or  sales,  or  from  any  of  the 
>irays  or  nieans  aforesaid,  unto  Boehm,  his  executors,  ad^|T 
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wkiman,  Slid aMgns^  to  be coMiUeied al fdt events  Mpel^ 
BNHil  estate,  diacharged  from  all  claiai  on  the  part  of  Um 
lieir  at  law  of  Boehm ;  and  the  said  sevmal  manors^  meauaa 
g9^  lands,  and  bcreditanieots,  should  thenceforth  be  eon- 
sidered  as  BMineyy  and  as  converted  into  personal  estate. 
The  snms  of  jf  100,000  and  £40,000  mentioned  in  the 
said  draft  were  not,  nor  was  either  of  them,  or  any  otber  sam 
advanced  or  raised,  nor  were  the  bills  of  eicbange  mentioned 
therein,  nor  an j  of  them  drawn,  nor  any  other  act  conteai- 
phled  in  the  said  intended  instmment  performed.    . 

The  qneatioB  for  the  opinion  of  the  Court  was,  ^  Wlie- 
thcr  the  eiecution  of  the  said  indenture  of  release  and  ae> 
ngmnent,  bearing  date  the  15tb  day  of  Febrmaty,  1U9, 
and  of  the  said  power  of  attorney,  dated  the  £dth  ddiy  df 
Apiif  1819,  and  the  circumstances  afomsaid,  or  any  of 
(hem,  were,  under  the  cireumstanoes,  an  act  of  badcniptcy 
hfibmMai  Edmund  Boehm  f" 

Tbe  case  came  on  for  argument  in  the  pourse  of  the  last 
Term,  when  Mr.  Seijt,  Lens  for  the  plaintiff  submitted,  that 
on  ootmderation  of  the  various  decisions  in  cases  appiicabie 
to  ihb  question,  they  have  established  the  principle,  that  if 
i  trader  conveys  all  his  estate  by  deed,  or  thereby  loses  all 
oontrotd  over  bis  property  and  effects,  it  amounts  to  an  aoC 
of  bankruptoy,  although  it  be  done  without  a  frandulent  in^ 
tentioo.  $o,  a  conveyance  of  part  of  a  trader's  eflects  by 
deed,  will  occasion  die  deed  to  be  firaodident,  and  cdnstitnSe 
in  act  of  bankruptcy,  though  there  be  no  intention  of  fraud, 
as  if  it  be  done  in  oontemplatibn  of  giving  a  preference  to 
one  or  more  of  his  creditors  to  the  exclusion  of  others  $  for 
althoi^  a  conveyance  of  the  greater  part  of  his  property  may 
be  considered  fair  and  honest,  yet  a  colourable  exception 
will  render  the  deed  inoperative  and  illegal.  But  a  transfer 
pf  part  of  a  (mder's  estate,  for  the  purpose  of  raising  money 
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mo.  -  bjr  wty-  of  mortgagei  or  for  carryiag  oa  trade,  is  oot  s«  ad 
of  iMokruptqr.  Here^  there  was  clearly  no  Iraosfer  of  all 
.  iBoctai's  flffectSp  but  merely  of  Us  freehold,  leasehold,  and  co- 
pyhold estates ;  and  the  motive  of  the  oeoYeyance  was  to  pro- 
.tect,  and  not  to  defraud  or  dehiy  his  creditors^  and  to  prodooe 
•the  means  of  dischaiging  the  engagements  of  the  partnership 
of  himself  and  Ta^hr*  At  the  time  of  the  eiecution  of  the 
deed,  he  Mras  in  the  possession  of  personal  property,  and  his 
•stock  in  trade.  Besides,  the  assignment  of  his  estates  wns 
made  for  the  purpose  of  raising  money  to  carry  on  his  trade 
more  eflfectnally.  If  a  trader  were  deemed  to  commit  an  act  of 
bankruptcy,  by  raising  money  by  way  of  mortgi^,  it  would 
Jbe  a  eery  great  hardship;  as  such  trader  would  then  be  de^ 
psived  of  any  means  he  might  have  to  carry  on  bis  trade ; 
^fiar  he  could  not  raise  any  supplies  to  carry  on  such  trade  by 
die  sale  or  disposition  of  his  personal  ^Eects.  Here,  therefore, 
there  was  no  personid  or  individual  fraud  intended,  neither  doee 
the  transfer  amount  to  a  fraud  in  law,  as  there  was  a  very 
luge  surplus  remaining  after  the  fr^eehold  and  leasehold  pro- 
petty  was  eoQveyed.  As  the  deed  of  release,  by  which 
TkonUmC%  estate  was  vested  in  Bemey^  was  not  executed,  it 
1ms  no  operation  whatever.  So,  the  power  of  attorney  staiyla 
quite  alone,  as  the  patties  were  not  to  snpersede  or  diveal 
BoeMs  rights,  or  controol  his  power  to  trade.  Besides,  tha 
whole  was  merely  in  contemplation ;  and  consequently  no  fiaia^ 
dedenft  intention  whatever  is  shewn  in  this  case.  Neither  could 
any  injuix  aiterae  to  BosAm's  creditois,  as  the  money  to  be  a^ 
danced  bj  Ibe  deed  was  for  their  benefit.  But  further,  thia 
was  not  a  transfer  of  the  whole  of  his  property^  or  even  a  part 
of  it,  i^order  to  gpive  a  fraudulent  prafeience*  A  case  diat  beara 
the  neanat  resemblance  to  the  present,  is  that  of  Law  v. 
Skinmrifl)*    But  there,  there  was  an  asBq;nmeDt  of  all  tho 
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trMler's  ftook  in  lnd«,  together  %^  two  leesehoM  heiuMy 
to  a  creifitor  by  wty  of  mcttg&ge,  wad  it  wm  coniidered 
A^ndiileiity  aod  en  tct  oF  benkruptcy,  as  bdng  en  aMign* 
went  of  all  his  etodt  m  trade^  wkhoBt^vkioh  he  could  not 
cirry  en  his  bnmess*  Here,  however,  Boehm  retained  poe- 
sesMon  of  rfl  his  personal  effeets,  and  only  parted  with  his 
freehold,  leasdioldy  and  copyhold  ( 


Mr.  Segt.  Botanquei  for  the  defendant,  cotttende4»  that 
thedeed  of  release  and  assignmeni  of  the  15th  of  February, 
ISldy  was  in  itie]f  an  act  of  banbmptcy;  and  if  not,  that 
the  subsefocnt  deed  and  power  of  attorney  to  Fletcher  and 
Co.  amounted  to  such  an  act.  The  authorities  on  Ihis  sub* 
ject  are  dhrided  into  two  ofanses,  first,  where  aU  the  pco- 
perty  of  a  tnKler  is  convoyed,  whereby  an  act  of  bank** 
mptcy  is  committed  hidqModeotiy  of  frand,  or  contemplated 
^inaolvency;  and,  secondly,  wfaera  pairt  of  sndi  property  is 
conveyed  in  contenylation  of  fraod,  or  oommittiiig  an  act  of 
bankruptcy.  It  is  true,  that  in  this  cas^  a  considerable  snr- 
pins  remamed  in  the  bands  of  JBoeAm,  and  that  the  deod  of 
the  15th  of  February  did  not  convey  the  whole  of  bis  pro* 
perty.  Still,  however,  such  conveyance  &lls  wUbin  tb^  pian* 
ciple  laid  down  in  all  the  decided  cases,  and  is  also  within 
the  second  sectbn  of  the  1st  Jn^.  i*  e.  l&{a).  ^t  is  also 
tni^  that  pnqperty  to  the  amount  of  £fBf,000  was  not  con 
veied  by  this  deed ;  but  Baekm  and  Xsybr,  havii^  dissolved 
partnership,  stopped  payment,  and  dieir  effscis  w#re  insuffi- 
cient to  satisfy  their  debts:  bendes,  JSoe&m stopped  payagnnt 
on  bis  separate  account  alao^  and  hia  efects  were  likewise 
inaofficient  to  dischaifa  his  debts;  but  the  deed  covers.all 


(a)  By  which  tt  ii  enacted  (affioeg  ether  thiogg%  that  idl  aad  «ifery 
person  using  the  trade  of  merchandise,  who  ihall  make  or  canse  to  be 
made  any  ^ndulent  grant  or  cooveyance,  of  bis,  her,  or  their  lands, 
teaemeBtSy  goods,  and  chattels,  to  the  intent,  or  whereby,  his,  her,  or  their 
caeditora  shall  or  may  be  defeated  or  delayed  the  recovery  of  their  iroe 
debts,  bhall  be  accounted  and  adjudged  a  bankrupt  to  all  intents  and 
purposes. 


Datison* 
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IQSp.  im  A^^kM,  CQpyjkM,  and  teiMehold '  property,  wUdi' 
J^^.  cwveyed  lo  Imsteea^  Mid  not  to  creditors,  to  satiafy  the  debts 
#•  ^  4Mr  ^ther  from  him  individuidlyy  or  id  partnership  with  Tm^ 
km,  Neidier  was  k  coaveyed  for  die  purpose  of  sale ;  nor  for 
mopej^ta  baukimalely  reeeifed  by  Boehm ;  lior  in  trust,  to  be 
siibjact  to  bis  control ;  but  transferred  by  a  deed,  authorising 
trustees  to  dispose  of  his  property  to  persons  who  might  advance 
money  for  that  purpose.  Neither  was  it  stated  what  the  ulti- 
mate iesuU  was  to  be,  or  whether  die  property  was  sufficient 
to  asuiwer  the  puiposes  of  the  deed,  or  the  amount  required  to 
be  raised  thereby.  The  terras  of  the  deed  take  the  whole  of 
the  management  and  control  from  Boehm,  over  all  the  pro- 
perty which  passed  by  it.  If  Ak  deed  were  valid,  the  com- 
misinoii*  could  not  toudi  Boeftm's  property  which  had  been 
conveyed  by  it  to  the  trustees ; — bst  only  his  stock  in  trade  and 
olhsr^  personal  effects.  It  has  been  cbntended  for  the  plain- 
tiffy  that  unless  this  deed  had  conveyed  all  the  property,  it 
cannot  ^fidl  withib  the  cases  tiiat  have  been  decided  on  this 
Sttlgi9ct,'  unless  there  be  an  intention  to  defraud  or  give  a 
preference  to  some  creditors,  whereby  die  others  might  r^ 
ceive^an  injuiy ;  but  that  is  not  the  principle  on  which  those 
cases  liave  been  decided ;  for  the  words  of  the  statute  of 
Jame$  do  not  say  that  a  person  is  to  convey  away  all  his  pro- 
per^,  but-  that  he  who  shall  make  any  fraudulent  grant, 
whereby  his  creditors  may  be  defeated  or  delayed,  shall  be 
adjudged  a  bankhipt ;  and  it  has  been  iuTariably  held,  that 
where  a  trad^  conveys  aH  his  property,  it  falls  within  the 
spirit^  the  statute,  although  it  be  not  fraudulent,  as  the 
property  is  thereby  taken  out  of  the  control  of  the  bank- 
rupt. Sd  here,  the  assignees  ^ould  have  no  control  over  the 
management  of  the  principal  part  of  Boehm*%  property,  if 
this  deed  be  considered  as  operative  and  binding.  [Mr.  Jus- 
tice Richardson. — If  Boehm  had  committed  an  act  of 
bankruptcy  before  the  trustees  had  done  any  thing  under  this 
deed,  would  not  the  whole  of  the  property  have  passed  to 
the  commissioners?]    In  general  cases  it  would;  but  here 
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the  deed  is  so  constructed,  Ibet  My  person  who  mej  ad^ttoce  i82(y. 
monej  under  it,  wih  have  a  prior  dain  tatlie  oooinissiotiers;  vvw 
and  in  every  case  yet  decided,  it  lias  been  heM,  that  if  ik^ft  ^  . 

be  any  thing  like  a  voluntary  prefcrence  in  a  deed,  it  is  voiil.     DAVttow. 
An  intermediate  case  has  never  yet  been  determined,  bttt 
where  property  bas  been  sold  bon&  ^fitk,  in  satjsfactian  6( 
dd>t8  (kie  bom  the  bankmpt;  it  bas  been  heU  to  be  pro- 
tected by  the  statute.    The  leading  principle  is,  that  Hrherfe 
10  effect,  a  deed  is  intended  to  delay  general  creditors 'In  re^ 
caving  payment  of  their  debts^  it  is  an  act  of  bankruptcy. 
TUs  deed  would  clearly  amount  to  such  delqr*    If  ttte  pro^ 
perty  bad  been  conveyed  to  a .  person  wbo  had  acfnally  ad- 
vanced the  mcHiey,  there  would  be  no  doubt.  But  it  is  cOnv^^-  L 
ed  to  trastses,  and  wholly  taken  out  of  Ae  control  of  BoehHi 
himself,  as  well  as  the  eooMnissiooen,  aldioogh  no  salelitt 
taken  place.      In  Harmam  ▼•  FMar(m)f  l/^ri  MansfUSS 
Mid,  **  that  a  trader  cannot  assign  his  effects  to  all  bis^Mhel*  ' 
creditors  in  ezdosbn  'of  one  whom  he  thmhs*  disHohe^tt'Mr 
unjust,  nor  even  to  be  equally  divided  amongst  all  hirf  tifA 
ditors;  because  be  cannot  take  bis  estate  out  of  tKat'lMi^ 
Bsgement  which  die  law  puts  it  into;  and  Ast  if  aoyttftt^t^f 
this  sort  is  done  by  deed,  it  is  not  only  void,  but  In  imXm 
act  of  bankruptcy  from  the  date  of  the  deed.''    If,  thei^foitf,  ' 
a  tmder  conveys  a  laige  portbn  of  hb  property  by  deed,  and"  * 
the  remainder  continues  untoudied,  this  principle  applies, 
as  it  tends  to  delay  his  creditors,  because  he  cannot  tftJVe' 
his  estate  out  of  that  management  which  the  law  directs.    'IF' 
a  trader  convey  a  single  acre  of  land  in  contemphttdn  Vif  ^tf  ^ 
preference  to  a  crecBtor,  it  constitutes  an  act  of  btnkrutifcyV  ' 
A  conveyance  of  all,  therefore,  is  wholly  unnecessary  ;''as  iF 
part  of  the  property  be  taken  out  of  its  proper  oeofse,  it 
tends  to  defeat  die  claims  of  other  crecBtors.      In  Rmt  r. 
Cooper  (6),  Lord  Mansfield  referred  to  the  case  of  Union 


(«)  c^f.  ifS^M  ■■      (»)  Id.  ess. 
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1820.  ▼•  Bartl€iia\  %h6ff»  it  wat  dacided,  that  *  ooamymn  hf 
deed»  of  a  tUrd  part  of  the  baaknipt's  effects  Wjr,  and  a  fair 
traniactioB  .with  the  party.  Was  fraudulent  aad  void  ai  against 
Datiiov,  ^  ^^^  ^f  ii,^  cieditorsi  and  in  itself  an  act  of  bankrvptcjk 
And  bis  Loidship^  in  laying  down  the  geaesai  prineipla  ia 
itciar  r.  Caoper{b)  said,  that  ^<  a  fraodnleiil  aNHrivaaca  witk 
anew  to  defeat  the  baoikrnpt  laws  wasvoid^  and  aamiUad 
the  act  of  banknqplcy ;  that  eveiy  case  that  had  deternunad 
ncqmeyance  by  a  tiwder  of  his  lAole  efiects,  to  pay  a  cra«> 
dkor^  to  be  a»  act  of  banivuptcy,  proceeded  on  this  fcooda* 
taon-4hae  it  was  frandulent  against  the  bankrupt  kws,  and 
llMrefNevoid;  and  that  eveiy  case  which  said  it  was  an  act  of 
baakruptcy,  if  one  creditor  only  is  tgueplftd  oat  of  aocb 
iMw^anc^  went  apoa  the  same  pnnctpla— that  il  was  long 
ago  detenDiaed  that  a  conveyance  of  dl  a  oian'ii  effeats  waa 
dearly  ainaidaleni  conveyance;  aad  ibat  l^vipg  out  aama* 
tbingy  or  a  part,  by  way  of  colour^  would  OPt  otend  it«''  I^ 
fbesafare,  a  irader  convey  the  principal  mm  of  bis  property 
byideed,  it  is  f«s«dulent^  and  the  rights  of  bia  ci^editcvs  ara 
tbeieby  defeated.  It  is  txue»  that  inZiiitten  v.  Bartiei  tba 
Court. haU  the  dead  to  be  vatd|^  consideriag  that  the  tradw 
bad)  an  act  af  bankruptcy  in  cpnt^mplationj  and  thai  it  waa 
partial  and  uqjust  to  the  other  creditors;  but  Lord  Afans- 
>Ee/<2doc8  net  consider  tb^t  to  be. a  principal  iiigredieni  in 
kykig  down  tbe,genfral  principle  in  Ruit  v.  Cooper^,  In 
jMprgaii  V*  Horseman  (c)  Sir  James  Man^ld  stopped  the 
plaintiff's  (:QttQscl,  observisg,  that  '' it  was  unnecessary  to 
cite  cases  to  shew  that  eveiy  deed  of  assignment  of  part  of 
a  man's  pro|>erty,  whereby  his  creditors  might  be  defeated  pr 
delayed^  was  an  act  of  bankruptcy;  aqd  that  aI|bottgl)  in 
Wilton  V.  l)ay{4)  th^  Court  countenanced  the  idesi  tl^  no* 
thing  but  an  assignment  of  the  wholcy  would  be  deemed  an  act 
of  hankruptcyj  thajt  was  not  now  deemed  a  necessary  ingre- 
dient.'*   There  too  that  learned  Judge  relied  on  the  principle 

(a)  S  WiU.  47 (ft)  Cowp.  659 (c)  3  Ttmnt.  243. 

(i)  2  Burr.  830-1. 
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d»t  crediton  were  dfhjtd,  and  their  rigbu  defeated,  becanse       IMO* 

die  tuuikrupt's  property  could  not  receive  au  equal  distributioH      berniit 

ndertbecomuiiaBioD.  it  has  been  said,  ho werer.  that  this  deeA  •• 

was  Reeled  for  the  purpose  of  enabling  Boehm  the  better  to 

csny  on  his  tiade;  bni  that  does  not  appear  on  the  faca4f 

it,  neidier  was  there  aiqr  proof  of  his  intention  to  do  so  after 

it  was  executed.    As  to  the  power  of  attorney  to  FlM^ker 

sad  Co.,  it  does  not  mention  whether  all  Boekm'9  propettp 

WIS  sufficient  to  satisfy  his  crediton,  and  an  absolute  powiar  ol 

control  was  given  to  the  former  over  the  whole  of  his  piopaatjv . 

which  had  been  conveyed  by  the  former  deed,  and  die  sume 

that  might  be  raised  in  consequence  of  the  sales  of  his  frea^ 

hold  and  leasehoU  property.    This  latter  instniOMOt  thenar 

fore,  omkes  an  entirely  diffiesent  arrangement  in  point  of  ksi^ 

as  to  the  whole  of  his  propesty;  for  although  it  did  not. in 

strictnem  amount  to  a  conveyance,  still  Boekm  wm.bmmA.  by 

it,  and  he  had  no  eootrol  over  any  part  of  his  property  |  for 

Fkicher  and  Co«  vrere  thereby  empowered  toeKeauteiadaeJ» 

sad  convey  the  property  in  his  nameu    lf|  therefore,  thw  fiol 

deed  did^oot  tend  to  deky  the  creditom,  still,  coupling  it  witk 

the  power  of  attorney,  and  the  whole  of  the  arrangemnnts 

between  the  parties,  the  object  was  to  take  all  Boikm'9  pro* 

perty  out  of  its  legal  course.    If  all  the  property  had  beeia 

conveyed,  it  is  quite  clear  that  it  would  have  amounted-  ts^ 

sn  act  of  bankruptcy ;  and  even  if  it  be  colourable,  the  mmo 

principle  is  applicable.    Although  the  last  deed  was  not  en^ 

cttted,  the  object  of  all  the  proceedings  shew  that  the  trus^ 

tses  were  to  have  the  control  of  all  Boehm*s  property  instead 

of  the  commissioners ;  and  no  case  has  beea  cited  where  n 

conseyance  of  property,  with  the  exception  of  part  only^ 

has  not  been  held  to  amount  to  an.  act  of  bankruptcy. 

Mr.  Serjt.  Lens^  in  reply. — ^This  question  does  not  involve' 
the  ultimate  distribution  of  Boelna'a  property.  There  is  no 
case  analogous  to  the  present,  nor  has  it  ever  been  decided,, 
whether  a  deed  of  the  description  of  the  conveyance  of  tho 
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IMO*  15th  of^  February  amounts  to  an  act  of  bankruptcy.  Tfjc  ^(f^ 
Bbrn^t  "®™'  principles  relied  on  fof  llie  defendant  must  be  con^ 
fined  to  the  particular  circumstances  of  each  particular  case. 
Where  a  fraudulent  preference  is  intended  to  be  given  by  a 
trader  to  some  of  his  creditors,  it  is  clear  that  a  part  of  hid 
estate  cannot  be  taken  out  of  his  control  for  the  purpose 
of  such  preference ;  here^  however,  no  preference  mhatevef 
was  intended,  but  merely  to  remove  the  embarrassments  under 
which  Boehm  labotnred.  If  the  principles  contended  for  be 
attowed  to  their  fullest  extent,  a  trader  can  in  no  instance 
part  with  even  a  scintilla  of  his  property,  nor  raise  money 
by  way  of  mortgage,  for  the  purpose  of  carrying  on  his 
trade ;  but  here,  the  deed  did  not  put  the  property  out  of  the 
control  of  Boehm  before  any  advance  was  made,  or  sale 
effected;  for  the  trustees  could  not  hold  against  his  assignees, 
milest  money  had  actually  been  advanced,  or  there  had  been 
mi  express  agreement  so  to  do,  in  which  case  his  assignees 
Slight  be  considered  as  new  trustees.  The  trustees  were  ap- 
pointed jointly  with  the  consent  of  Boehm  by  deed.  It  was  not 
in  their  discretion  what  sum  of  money  should  be  raised,  but  the 
application  of  the  monies  alone  when  advanced  was  to  be 
attended  to  by  them,  subject  to  his  control ;  and  the  whole 
object  of  it  was  to  remove  his  embarrassments.  Here,  no 
part  of  Boehm's  property  was  colourably  kept  back,  nor  was 
there  even  a  shadow  of  an  undue  preference,  but  it  was  a 
nere  assignment  for  the  purpose  of  enabling  him  to  carry 
on  hia  trade;  and  this,  as  yet,  has  never  been  held  to.be  an 
act  of  bankruptcy.  A  trader  may  sell  or  dispose  of  part  of 
bis  property  before  he  commits  an  act  of  bankruptcy,  al- 
diough  such  property  may  be  vested  in  others,  provided  he 
does  not  part  with  the  whole,  or  convey  such  part  with  a 
fraudulent  intent.  It  may  be  therefore  clearly  inferred,  that 
a  trader  may  exercise  a  fair  dominion  over  part  of  his  pro- 
perty, so  as  not  to  contravene  the  effects  of  the  statute. 
The  power  of  attorney  was  given  after  the  dissolution  of  the 
partnership,  and  enabled  Fletcher  and  Co.  to  act  us  Boehm 
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himself  might  do:  if  they  had  cooTeyed  the  property,  it 
would  have  beeu  a  different  question;  besides,  no  absolute 
iaterest  passed  to  them,  and  nothing  was  ever  done  under  it. 
Urn  property  therefore  remained  in  the  same  state  as  it  was 
before;  and  the  original  deed  of  February^  1819,  can  only 
be  reverted  to,  the  objects  of  w^icb  were  to  raise  money  to 
enable  Boehm  to  carry  on  his  trade,  and  effectuate  a  settle* 
ment  with  his  creditors. 


1820. 

Bbrmby 
Daviion. 


The  foHowiog  certificate  was  afterwards  sent  to  the  Mas- 
ter of  the  Rolls:— 

^  Hue  case  has  been  argued  before  us  by  counse).  We 
bare  considered  it,  and  are  of  opinion  that  the  execution  of 
the  indedture  of  release  and  assignment,  bearing  date  the 
15tlrday  of  February,  1819;  and  of  the  power  of  attorney, 
dated  the  28th  dsiy  of  jtpril,  1819,  and  the  circumstances 
mentioned  in  the  case,  were  not,  nor  was  any  of  them,  an 
act  of  bankruptcy  by  the  said  Edmund  Boehm.'* 

R.  Dallas. 
J.  A.  Park. 

J.   BURROVOH. 

J.  Richardson. 


Myers  v.  Wills. 

Mr.  Seijeant  Faughan  moved  for  an  attachment  against  the 
defendant,  for  a  contempt  of  the  process  of  the  Court :  on 
an  affidavit,  which  stated,  that  he  rented  premises  of  the 
plaintiff,  to  whom  he  had  long  been  in  arrear  for  rent ;  that 
on  the  ^th  December  last,  the  defendant  (although  at  home) 
denied  himself  to  the  officer  who  had  the  process  to  serve 
on  him  ;  but  that  he  was  afterwards  served  by  the  officer  with 
vol.  IV.  L 


Tuesday, 
Jan.  «5tli. 

A  defendant, 
on  being  aerv(*d 
with  a  copy  or' 
a  cafdaB,  tore  it 
in  pieces,  and 
tlircw  it  at  the 
ofBceri— Held, 
not  to  amoant 
to  a  contempt 
of  Court  for 
which  an  at- 
tachment mig.it 
be  granted. 


j^g  CASES  IK  HltAKY  TVRM, 

1820.        a  copy  of  a  capias,  when  he  tore  it  hi  pieces,  and  threw  it  at 

*-r^        him.    The  learned  Seijcant  insisted,  that  the  contempt  of 

**]["*       process  was  of  itself  equivalent  to  an  assault  on  tfie  officer, 

^"•"'       and  cited  Dalton^s  Justice  (a),  where  it  is  laid  down,  Aat  if  a 

person,  on  being  served  with  a  magistrate's  warrant,  cast  it 

into  the  dirt,  or  tread  it  under  his  feet,  it  is  an  offence  for 

which  he  ma;  be  bound  to  his  good  behaviour,  and  abo  be 

indicted  and  fined. 

But,  Per  Ciiriam.-— The  defendant  was  actually  served. 
If  the  officer  had  been  prevented  from  so  doing,  we  migfrt 
have  grounds  to  interfere. 

The  leanied  Serjeant,  tberefere,  took  nothing  by  his  mo- 
tion  (b), 

(a)  Page  445 (*)  »««  ^^'ww  ▼•  Bkgktij  1  ftaurf.  t  Broi.  S4. 


J;^l^  Pepper  v.  Gorham. 

If  fttbitraton,  Mr.  Seijt.  Taddy,  in  the  last  Term,  obtoined  a  rule  fiki,  to 
52^5S!tr©-  "^^  »"^®  ^  *^*"''  ^°  the  ground  that  the  arbitrators  having 
ference,  In-  partly  proceeded  in  the  reference,  declared  they  could  take 
feodant  pre-  no  further  proceedings,  till  some  books  of  account  -had 
mrcttog/^at  b««n  looked  into  and  examined;  that  the  defendant,  in 
^^  ^dtib*'  consequence,  left  the  meeting,  considering  the  proceedings 
proceedings  as  suspended  till  those  books  had  been  referred  to,  but 
aecaoatluul  diat  the  arbitrators  afterwards  examined  a  witness,  in  the 
to^ttkTtib^^-  absence  of  the  defendant,  when  they  determined,  that  it  was 
terwards  m^e  unnecessary  to  inspect  the  books,  and  signed  a  minute  of 
absenee^  wUh-  their  award,  which  was  not  executed  till  after  the  application 

Mch^fao^ks*:--?  to  set  it  aside  had  been  made. 

Held  to  be 

a  a<^  gffooBd  £br  setting  aside  the  award. 
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On  Mr.  Serjt.  HuOock^s  shewing  cause  this  day,  the  Court 
held,  that  at  all  events,  the  defendant  should  have  had  notice 
that  it  was  unnecessary  for  the  arbitrators  to  have  inspected 
the  books,  and  ihal  it  was  inniMeriidi  whether  the  award 
was  actually  executed  before  the  application  to  set  it  aside 


Rule  absolute. 


1820; 


Pbpp<r 

0. 
GORHAM. 


KsATH,  Assignee  of  die  Sheriff  e#  Sv0»BX,  «•  Ovrlbt* 

This  was  an  action  by  die  assignee  of  the  sheriff  of  SusitT, 
on  a  bait-bond 

la  the  last  Term,  Mr.  Serjt.  Lowes  had  obtained  a  rule 
am,  that  all  proceedings  on  the  bond  might  be  set  aside,  on 
the  ground  that  bail  had  not  been  put  in  and  perfected. 

On  Mr.  Serjt.  VaugharCs  shewing  cause,  on  the  last 
day  of  that  Term,  the  Court  made  the  rule  absolute. 

Mr.  Serjt.  Fofighan  now  moved  to  discharge  it ; — and  it 
appearing  that  the  proceedings  on  the  bond  had  been  regular, 
the  Court  would  not  allow  the  defendant  to  move  to  set  them 
aside,  until  bail  had  been  put  in,  and  they  now  laid  down  the 
rule,  that  where  the  proceedings  on  a  bail-bond  are  irregular, 
or  against  good  fiiith,  it  is  not  necessary  to  put  in  bail ;  but 
4at  when  they  have  been  regular,  and  the  defendant  applies 
to  set  them  aside  on  terms,  it  is  necessary  for  bail  to  be  put 
in  before  the  application  is  made. 


WednsKfay, 
Jtfl.  f 6th. 


If  proec«dlBgs 
on  a  ba"  ' 


are  inregalary 
orafataatgosd 
faith,  it  is  iw 
necen»ryt# 
put  in  bail  be- 
fore appliea- 
tion  is  nade  tv 
Mt  them  aside. 
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TbnndaTy  Armbt  and  Others  v.  Innrs.^ 

Jan.S7tb. 

Onapoiicyat  This  was  aR  action  of  oitumimt,  on  a  policy  of  innranee 
^  t^N^r^  ^  ^«  *>P  Friendship.  The  wyage,  at  4e  head  of  the  pc 
SraiJb  HTidea,  ^cj,  was  described  as,  **  at  and  from  London  to  New  SmUk 
Sencrt^thc  Wakt,  and  at  and  from  thence  to  the  ship's  loading  port  or 
jSi^l^lSJil  ports,  m  the  JEfls*  Indies,  Penia,  China,  or  elsewhere,  fbr- 
ID  th«  Ea$i  Jm-  ^f^^  and  backwards,  and  backwards  and  forwards,  as  well 
^here,andthat  on  the  other  side,  as  at  and  on  this  side  the  Cope  of  Good 
'^f^A^r  Hope,  in  ports  and  at  sea,  at  aU  times  and  in  all  places,  on 
!!^d^  «"  M  ■"'  ser?ices,  until  her  safe  arrival  at  her  final  port  of  dis- 
porti  or  places  charge  in  Great  Britain**  And  in  the  body  of  the  policy 
aod  whereso-  was  incorporated,  that  **  it  should  be  lawfal  for  the  Yeasel 
^^t^"^   in  the  voyage  insured,  to  proceed  and  sail  to,  and  touch  and 


•ver. 


any  purpose 

whatsoever.  gjgy  ^t.  any  port,  ports,  or  places  whatsoever  and  whereso- 
Tlie  ship  went         J    ^     j  r      7  r  r  -t^v-j         «j 

from  limdMi,  ever,  and  for  any  purpose  whatsoever,  without  being  oeemea 

to  Nsw  £^l^   «ny  deviation,  and  widiout  prejudice  to  the  insurance.** 

WoUtf  where^ 

having  dis*  >        v      • 

charged  them.       At  the  trial  of  the  cause   before  Lord  Chief  Justice 

il?b5Z?,to     Dallas,  Sit  GuildhaU,  at  the  Sittings  after  the  last  Term,  it 

5e*toSk  on***  appeared  >"  evidence,  that  the  vessel  went  with  convicts  from 

^d  aquan-    Jjondon  to  New  South  Wales;  that  having  discharged  them, 

and  discharged  she  went  frodi  thence  in  ballast  to  Ba^Avia,  where  she  took 

^w^a?  and  on  board  a  quantity  of  iron  in  bars,  which  she  discharged  at 

ed^'a*?^'  'S^rabaga,  and  was  there  loaded  with  a  fiill  c^rgo  of  rice  ; 

carp  of  rice;   that  she  then  sailed  therewith  for  the  AfaunVtii^,  where  250 

proceeded  to     tons  of  rice  were  unloaded,  as  it  was  intended  to  ship  cotton 

whereTw'   <>"  freight  in  lieu  thereof;    but  that  having  unloaded  the 

discovered       gbo^e  £50  tons,  it  was  discovered  that  the  ship  had  sustained 
that  she  had  '  " 

sustained  an  .    . 

injncy,  and  she  was  accordingly  brolien  np:— Held  to  he  no  deviation, 
althoagh  it  was  insisted,  that  by  the  terms  of  the  policy  the  ship  was 
only  warranted  te  go  to  her  loading  porto,  and  not  to  trade  or  take  in  a  fresh 
cargo. 
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an  injury  in  tfie  prerioos  part  of  the  Foyagei  and  she  was  1890. 
ultimately  broken  up. — ^For  the  defendant,  among  other  \^^!^ 
objections^  it  was  insisted,  that  this  was  a  deviation  from  Ae  «• 

voyage  warranted  by  the  policy,  as  the  risk  insured  agamst 
was  only  to  the  ship's  loading  ports,  but  no  liberty  was  given 
to  tnde,  unload,  ortake  in  a  fresh  cargo,  or  to  continue  to 
trade  for  any  indefinite  period.  His  Lordship,  however,  was 
of  opinion,  that  though  a  liberty  to  trade  was  not  given  by 
'die  policy,  still,  that  it  embraced  sufficiently  general  and 
comprehensive  tenns  to  cover  tfie  voyage  in  question^  and 
that  as  to  the  period  for  which  the  voyage  was  to  be  limited, 
itflNist  be  considered  a  reasonable  time;  that  it  was  the 
doty  of  Ihe  underwriter  to  know  the  nature  of  the  trade, 
which  appeared  in  this  case  to  be  to  go  from  port  to 
por^  and  trade  or  barter  in  the  manner  proved.  The  Jury 
accordingly  found  a  verdict  for  the  plaintilEla. 

Mr.  Seijt.  Faughan  now  moved,  that  this  verdict  might 
be  set  aside,  and  a  nonsuit  entered,  or  a  new  trial  granted, 
and  insirted,  that  by  the  terms  of  the  policy  the  vessel  was 
eonfined  to  go  from  New  South  Wales  to  her  loading  ports 
only,  foir  the  mere  purpose  of  procuring  a  cargo,  but  that 
site  was  not  entitled  to  disdiarge,  barter,  or  exchange,  until 
4ier  anival  at  her  final  port  of  discharge  in  Greai  Britmn ; 
that  die  liberty  in  the  body  of  the  policy  for  the  vessel  to 
toudi  and  stay  at  any  places,  for  any  purpose,  without  being 
deemed  a  deviation,  was  subordinate  to  die  voyage  insured, 
and  therefore  could  not  warrant  a  barteriBg  or  trading,  unless 
by  the  voyage  insured  a  liberty  had  been  given  so  to  do ;  and 
diat  as  a  liberty  to  trade  had  not  been  introduced  in  the  be- 
gkiiung  of  the  policy,  die  vessel  Aould  have  been  restrained 
to  die  ports  of  loading,  by  which  trading  would  have  been 
altogether  excluded. 

Lord  Chief  Justice  Dallas. — ^I  see  no  reason  to  differ 
from  the  opinion  I  entertained  at  the  trial.    It  was  shewn. 


ABUVt 
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laao.  that  Ab  mode  of  trading  was  usual  in  voyages  of  diis  de- 
flcfiption^  and  there  was  no  question  as  to  the  unreasonable- 
ness  of  time.    By  the  terns  of  the  policy^  the  ship  augtit 

^"»-  touch  and  stoy  at  any  ports  or  places^  for  any  purpose  whatr 
soever^  without  being  deemed  a  deviation.  The  Juryi  too, 
found  that  this  was  the  usual  course  adopted  in  voyage  pf 
this  nature,  and  after  the  defendant  had  failed  in  proving  the 
vessel  to  be  unseaworthy  or  overloaded,  it  was  contended, 
that  the  voyage  should  have  been  confined  to  the  ship's  load- 
ing ports*  I  therefore  think  this  verdict  ought  not  to  be  dis- 
turbed. 

Mr.  Justice  Park. — Looking  at  this  policy,— *the  finding 
of  the  Jury, — and  the  construction  the  Court  ought  to  put  on 
tl^  instrument,  1  concur  with  my  Lord  Chief  Justice,  in  think- 
ing that  this  verdict  ought  not  to  be  disturbed.  The  terms  con- 
tained in  the  policy  cannot  be  more  general  or  extensive.  The 
voyage  insured  against  is  from  London  and  back.  Policies 
generally  vary  in  their  terms,  and  it  is  seldom  that  two  are 
precisely  alike.  But  here,  the  vessel  m^ht  sail  to,  and  tpuch 
and  stay  at  any  ports  or  places  whatsoever,  and  for  any  pur- 
pose whatsoever.  Is  not  trading  a  purpose  f  .  If  aq  uoder- 
writer  enter  into  a  contract  of  this  description,  it  is  his  own 
fault,  and  he  does  it  at  his  own  peril.  If  the  vessel  had 
touched  at  too  nuiny  places,  or  staid  an  unreasonable  time, 
it  would  have  been  a  question  for  the  Juryi  but  they  found, 
that  she  pursued  no  unusual  course  in  a  voyage  of  tUs  de- 
scription. 

Mr.  Justice  Bubeouoh* — I  think  it  quite  clear,  that 
this  must  be  considered  as  one  voyage,  and  that  from  the 
general  terms  contained  in  the  policy,  the  vessel  mif^t  go 
where  she  pleased,  and  for  any  purpose  thut  might  be  thought 
proper. 
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Mr.  Jatdoe  Richardsoii.— I  tmof  the  tameopimoo.  1B20. 
Hie  vend  was  not  coofiiied  to  go  from  New  South  JVala  to  ambt 
ber  loading  ports ;  for  by  the  general  terms  mentioned  in  the  »* 

policjy  she  might  go  to  any  other  ports^  and  for  any  purpose 
whatsoever,  without  being  deemed  a  deviation.  It  appears 
too  that  she  took  in  some  portion  of  loading  at  all  the 
ports  she  touched  at  in  the  progress  of  her  voyage,  which 
was  from  London  and  back. 

Rule  refused. 


The  London  Assurance  Company  v.  BtJCKLC.  Friday, 

Jan.  S8th. 

This  was  an  action  of  debt  on  a  bond  for  £2O00  duly  exe-  A  bond  wsb 

cuted  by  the  defendant,  dated  the  5th  of  February,  1811.  an  hiBorance 

The  declaration  was  in  the  common  form,  stating  the  de-  pruS^cira^^ 

fendant's  liability  to  pay  the  plaintiffs  on  request  rareti^Juh 

a  condition. 

The  defendant  suffered  judgment  by  default,  and   the  ^"^^^^  ^^ 

following  suggestion  was  entered  on  the  Roll,  pursuant  to  p|>lis«««  cer- 

-_  tain  pronlnnis 

die  statute  8  &  9  fr.  3.  c.  1 1.  !•  8.  which  should 

become  dne  for 
rvM         I       «        1     1  .1  »         •         awnranceson 

Tnat  the  bond  whereon  judgment  was  recovered  against  ships  at  tea, 

die  defendant,  was  made  and  given  by  him,  sulject  to  a  |[[ade^with  the 

condition  diereto  subscribed,  whereby,  after  reciting,   that  {^,5jJj|J^e  ^  ^* 

one  ffitUam  Hamilion  had  already  made,  and  did  propose  to  broker,  and 

,  -..T,^  .-        thatwithiniix 

make,  assurances  with  the  London  Assurance,  upon  ships  months  after 

and  merchandise,  at  sea  and  going  to  sea,>e  London  J$^  ^^tl^^"" 

the  bond  was 
to  be  void.  The  broker  became  banknipt,  and  was  Indebted  to  the  obligees 
In  a  constdenUe  tnm  for  premiums,  and  they  received  a  dividend  of  six  shil- 
liuES  in  the  pound  under  the  commission.  The  premiums  were  dne  three  years 
before  the  bankniptcy,  and  the  obligees  did  not  call  on  the  sureties  until  after 
the  bankruptcy: — Held,  1st,  That  the  sureties  were  not  discharged  by  the 
laches  of  the  obligees  in  suffering  the  credit  of  the  broker  to  run  on  so  long 
beyond  the  six  months  stipulated  by  the  bond ;  and  .Sdly,  That  the  dividend 
received  by  them  under  the  commission,  was  to  be  dedacted  ss  a|;alnst.the 
sureties,  from  the  penalty  contained  ia  the  bond« 
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1820. 


London 
assurancb 
Company 

Buckle. 


lurance  giving  him  six  mouths  credit  for  the  payment  of  the 
premiums  of  the  assurances  he  should  from  time  to  time 
make  with  them,  and  allowing  him  to  relaiu  to  his  own  use, 
as  his  brokerage  or  commission,  after  the  rate  of  ^5  per 
cent,  on  the  amount  of  such  premiums,  and  that  one  WiU 
liam  Boyd,  and  the  defendant,  had  agreed  to  become  bound 
with  Hamilton  as  security  for  his  performance  of  the  said 
agreement,  which  proposal  the  plaintiffs  had  accepted;  it 
was  declared,  that  if  Hamilton,  Boyd,  and  the  defendant,  or 
either  of  them,  did  and  should,  from  time  to  time  and  at 
all  times  thereafter,  well  {ind  truly  pay,  or  cause  to  be  paid, 
unto  the  London  Assurance,  or  their  assigns,  the  premiums 
which  had  been  agreed  upon,  and  were  and  should  be  due, 
and  which  should  thereafter,  from  time  to  time,  be  agreed 
upon  and  be  due  for  such  assurances  upon  ships  and  mer- 
chandizes, at  sea  or  going  to  sea,  as  then  already  had  been 
made,  and  as  thereafter  should  be  made  with  the  plaintiffe 
by  Hamilton,  and  that  within  six  months  after  the  making 
such  respective  assurances,  deducting  and  detaining  thereout 
only  for  his  brokerage  or  commission,  after  the  rate  of  £5 
per  cent,  on  the  amount  of  the  premiums  which  should  from 
time  to  tiine  become  due  and  payable  to  the  defendant, 
then  the  bond  was  to  be  void  and  of  no  effect,  but  when 
and  as  often,  as  default  should  be  made,  then  to  be  and 
remain  in  full  force  and  virtue.  That  before  and  after  the 
making  the  bond,  and  the  condition  thereof,  to  wit,  on  the 
Q\8i  of  January,  1811,  and  on  divers  other  days  between 
that  day  and  the  7th  of  April,  1813,  divers  premiums  had 
been  and  were  agreed  upon  between  Hamilton  and  the  plain- 
tiffs, and  were  due  from  him  to  them,  for  divers  assurances 
pn  divers  ships  and  merchandizes,  at  sea  and  going  to  sea, 
and  which  assurances  y:eTe  made  with  the  plaintiffs  for  Ha- 
milton, and  which  premiums  in  the  whole  amounted  to 
£5260.  Is. ;  yet  that  Hamilton,  Boyd,  or  the  defendant,  did 
fiQif  nor  yvpuld^  nor  did  ^or  would  any  or  either  pf  t)ieiP| 
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«fter  the  making  Uie  said  bond/ and  the  condition  diereof^ 
weH  and  truly  pay,  or  cause  to  be  paid,  to  the  plaintifis, 
the  said  premiums  so  agreed  upon  and  due  for  such  assur- 
ances so  made  with  the  plaintiffs  for  Hamilton,  y/khia  m 
mcmtha  after  making  such  respective  assurances,  or  at  any 
other  time  whatsoever,  deducting  and  detaining  thereout  for 
jdie  brokerage  and  commission,  after  the  rate  in  the  bond  in 
that  behalf  mentioned,  according  to  the  form  and  effect  of 
die  bond  in  that  behalf,  but  that  they  and  each  of  them 
wholly  refused  so  to  do,  and  therem  failed  and  made  deikuk, 
aud  that  tfiere  is  now  due  and  owing  from  Hamilion  to  the 
plainti€b,  for  and  in  respect  of  the  said  premiums  for  such 
assurances  eo  agreed  upon  and  made  as  aforesaid,  ^1568. 
10s.  6d.  contrary  to  the  form  and  effect  of  the  condition  of 
die  bond  in  that  behalf,  &c. 


1820. 


LOMDOW 

AssuRAwea 
Company 

BOCELS. 


The  usual  writ  of  enquiry,  to  enquire  the  truth  of  the 
above  breaches  so  assigned,  was  executed  before  Lord 
Chief  Justice  DaZ/os,  vX  Guildhall,  at  theSittmgs  after  the 
last  Triniiy  Term,  and  the  Jury  assessed  the  damages  sus- 
tained by  the  plaintiffs  according  to  the  breach  assigned  in 
that  behalf  at  ^1568.  10s.  Qd.  subject  to  the  ojMnien  of  the 
Court  on  the  following  Case : 


In  the  year  1811,  Hamilton,  a  ship  owner  and  broker,  pro- 
posed to  effect  insurances  with  the  plaintiffs,  and  it  being 
customary  for  brokers  to  give  security  to  the  Company  for 
the  amount  of  the  premiums,  Hamilton  proposed  the  de- 
fendant and  Boyd  as  his  sureties,  atid  on  that  occasion  the 
bond  mentioned  in  the  declaration,  with  the  condition  set 
out  in  llie  above  suggestion,  was  entered  into,  and  duly 
executed  by  Hamilton,  the  defendant,  and  Boyd,  the  other 
anrety. 

Hamilton,  at  various  periods,  between  the  2ist  of  Jo- 
nuary,  181 1,  and  the  6tb  of  Jprit^  1813,  both  days  uiclusive. 
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effected  awidry  polkiet  of  MMiriace  with  ibe  plaiatifft,  on 
ahips  and  nerchandizes  at  sea  and  goiDg  to  aea^  and  thcieby 
frotD  bme  to  time  became  iudel^ied  to  the  plaintiffs  fiv  tbe 
amount  of  tbe  preminma  ihereoo,  aad  tbe  total  amouut  of 
auch  premittinsy  including  the  duty  on  the  policies^  after 
deducting  the   commission  of  £b  per  ceni.  amounted  to 

£Meo.  U. 

The  pla'mtiffs,  on  tbe  98th  March,  1814,  received  of  Ha- 
miltoH  «£1000,  on  account  of  such  premiums  so  due  to  them 
«B  aforesaid ;  and  in  1815  they  received  a  further  sum  of 
£lQOO,  in  two  payments  of  £500  each.  Several  average 
losses  accrued  on  two  ships  insured  by  Uamilion  with  the 
plaintiffs,  which  were  not  finally  adjusted  until  Juguit,  1816, 
which  average  losses  amounted  together  to  jf  1019*  &.;  and 
being  added  to  the  before-mentioned  sums  of  ^1000,  £500, 
and«£dOO»  amounted  together  to  dfd019*  Ga.,  which  being 
deducted  from  the  said  sum  of  ^5260.  Is.,  the  total  amount 
of  premiums,  left  a  balance  of  ^2240.  15s.,  due  to  the  plain- 
tifls  for  such  premiums  of  insurance. 

Hamilton  became  bankrupt  in  June,  1816,  having  conti- 
nued to  carry  on  business  on  credit,  as  usual,  up  to  tbe  month 
of  March  preceding,  and  the  plaintiffs  proved  the  balance 
of  «£2240.  15$,,  under  the  commission,  against  him;  and  on 
the  29th  of  Jprii,  1818,  they  received  a  dividend  of  six  shil- 
lings in  the  pound  thereon,  amounting  to  ^672.  6s.  \  and, 
aflter  giving  credit  for  the  same,  there  remained  a  balance  of 
^1568.  lOf.  6d.,  due  to  the  plaintiffs,  which  they  sought  to 
recover  in  this  action. 

No  intimation  whatever  was  given  by  tlie  plaintiffs  to  the 
defendant  of  the  state  of  the  account  as  between  the  former 
%nd  Hamilton,  until  the  25th  of  Jufy,  18 16.  On  the  exe- 
cution of  the  writ  of  enquiry,  the  account  current  between 
HamiUon  and  the  plaintiffs  was  put  in  and  admitted  w 
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<*idmc«  t  and  the  polioet  of  kiiiiniice  cdrraitKNidMg  there-  imo. 

with  were  alio  produced ;  end,  amoiig  olber  inBUfBncefl,  one  i,^ii^,t 

oa  a  ehip  called  the  Batapiap  on  the  7th  of  January^  1813,  ^svaancs 

was  effected  on  account  of  the  defendant  as  the  owofer  bf  «. 

ihal  ship,  and  the  aom  of  «£650,  the  premium  thereon,  was  vcua. 
actually  paid  bj  hiiii  to  Hcmilion  as  the  broker  effectiBg 
wch  insurance,  on  tfie  18di  Jamiary,  18 IS. 

The  ^estion  for  the  opinion  of  the  Court  was,  Whether 
the  plaintiffs  were  entitled  to  recover  the  damages  above 
sssesacd,  or  any  part  thereof  f  If  the  Court  should  be  of 
opinion  that  they  welre,  the  verdict  was  to  be  entered  for 
the  damages  so  assessed,  or  for  such*  other  sum  as  they 
diottld  think  the  plaintiffs  were  entitled  to  recover.  But  if 
the  Court  should  be  of  opinion  that  the  plaintiffii  were  not 
sntitled  to  recover  any  thing,  then  the  damages  so  assessed 
were  to  be  reduced  to  one  shilling.  The  case  now  came  on 
for  arguoienty  whe^ 

Mr.  Serju  Len$  for  th^  plaintiflb  observed,  that  the  ques- 
tions intended  to  be  raised  for  the  defendant  weie,  first, 
whedier  he  was  not  dischaiged  by  the  hiches  o(  the  plaintiflb, 
ia  suffering  the  credit  of  Hamilton  to  run  on  so  long  beyond 
the  six  mopths  stipulated  by  the  bond?  secondly,  whether 
the  amount  of  the  sums  actually  received  by  the  plaintiffi, 
before  the  bankruptcy  of  Hamikon,  was  not  to  be  applied 
in  diechafge  of  the  limited  engagement  of  the  defendant  for 
him,  instead  of  discbaigtng  the  excess  beyond  such  engage- 
meat,  and  leaving  the  bond  unsatisfied  i  thirdly,  whether  the 
dividend  received  under  Hamilton'9  commission  was  not  to 
be  deducted  out  of  die  £9O0O  claimed  upon  die  bond  i  and, 
lasdy,  whether  the  sum  charged  as  a  premium  on  the  Baiavia 
vras  not  to  be  struck  out  of  the  account,  being  so  much 
paid  by  the  defendant  to  Hamilton,  as  his  broker  in  that  trans- 
su:tion.  As  to  the  two  first  questions  there  could  be  no  doubt,' 
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1820.  us  they  tended  to  shew  tlmt  the  bond  was  disclmrged ;  and  ifit 
j^J^j^  were  so,  by  the  laches  of  the  plainttifs^  the  defendant  shonld 
AtsuRANCB  hane  pleaded  it;  but  by  suffering  judgment  to  go  by  default, 
be  had  adniitted  bis  liability  as  w^ll  as  flat  the  bond  remained 
in  force ;  and  the  plaintiffs  therefore  were  entitled  to  recover 
the  amount  of  the  damages  assessed  for  them.  The  same 
objection  as  the  present,  as  to  laches  by  the  plaincift,  was 
raised  in  the  case  of  the  Trent  Navigation  Company  v.  Har- 
ley{a) ;  and  it  was  there  pleaded,  and  the  plea  was  deemed 
bad:  and  the  Court  held,  tbftt  the  neglect  of  obligees  in  a 
bond,  to  look  with  sufficient  attention  into  the  accounts  of 
8  person  in  their  employment,  for  whose,  fidelity  they  had 
taken  security,-  was  not  such  laches  as  would  discharge 
the  surety  at  law.  The  money  received  by  the  pkiintiflb  be- 
fore the  bankruptcy  of  HamiUon  was  received  on  a  general 
account,  and  not  m  discharge  of  the  bond;  and  the  principle 
that  a  person  who  is  indebted  to  mother  on  two  severri  ac* 
counts  may,  on  paying  in  money,  ascribe  such  payment  to 
which  account  he  pleases,  was  not  applicable  to  die  present 
case,  as  there  was  no  specific  appropriation  at  the  time. 
Tlie  same  principle  was  applicable  to  the  third  question,  as  to 
whether  the  dividend  received  under  Hamilton*$  commission 
was  not  to  be  deducted  from  the  «£2000  claimed  by  the 
bond ;  for  the  plaintiffs  proved  a  sum  to  be  due  to  them  out 
of  the  commission,  for  which  they  had  given  credit  to  Ha^ 
mUfm^  and  m  a  general  account.  As  to  whether  the  sum 
charged  as  a  premium  on  the  Batavia  was  to  be  struck  oat 
of  the  account,  it  did  not  appear  that  Hamilton  was  the 
broker,  of  the  defendant  a&  well  as  the  plaintifis.  He  might 
have  received  dividends,  and  aldiough  he  received  premiums, 
he  was  not  bound  to  pay  them  over  to  the  plaintifis  until  six 
months  after  the  assurance.    Hamiiton  therefore  was  not  a 
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bidder  ID  die  plaintiflb  for  thk  particidar  purpose;  and  aK 
diougb  die  preoiiiun  wu  paid  to  him  hj  the  defendant^  stiiL 
tbejroould  ool  claim  it  until  ais  mouths  afterwards.  Here 
Ihereftm  no  time.  whateTer  had  been  pven  by  the  plaintiffs 
lo  Hamikom  as  their  bioker,  so  as  to  discbatge  the  defendant 
as  his  anrety.  The  condition  of  the  bond  remained  unal«> 
toed ;  diis  therefore  fell  within  the  onUnary  case :  and  as 
die  plaintiffs  liad  been  guil^  of  no  laches,  they  were  entitled 
to  judgment. 
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Mr.  Seqt.  Faugkan. — ^The  premiums  were  to  be  paid  by 
HamUian  or  his  sureties,  within  six  months  after  the  assur- 
SBcea  were  made.  Those  premiums  therefore  constituted  an 
absolute  debt,  payable  at  a  definite  period.  In  the  Trt$ii 
NmgolMMi  Company  v.  Hariey,  the  declaration  stated  that 
the  principal  did  not  pay  when  required.  But  here  the  debt 
became  absolute^  at  the  expiration  of  six  months ;  and  as  so 
long  a  time  had  been  given  to  Hamilton  as  the  principal,  the 
defendant,  as  his  surety,  was  dischaiged ;  for  the  last  insur- 
ances were  effected  in  1813,  and  the  defendant  wu  not 
called  on  to  pay  until  more  than  three  yean  afterwards.  If 
time  be  given  to  a  principal,  it  will  have  the  effect  ct  dis- 
charging his  sureties,  as  well  on  an  implied  as  an  express 
contract;  and  it  may  here  be  fairly  mferred,  as  the  plaintifii 
have  kda  by  so  long,  that  by  giving  time  to  HamUion  thqr 
did  not  intend  to  call  on  his  sureties.  In  the  Trent  NavigO' 
Hon  Company  v.  HarUy,  it  was  argued  that  the  hches  of 
the  obligees  in  not  calling  on  the  principal  for  payment  so 
soon  as  they  might  have  done,  amounted  to  an  estoppel  at 
law,  in  an  action  against  the  sureties ;  but  that  question  does 
not  arise  here.  In  Orme  v.  Fouifg  (a)  it  is  true  that  Lord 
Chief  Justice  Gibb$  held,  that  the  neglect  of  the  obligee  to 
give  notice  to  the  surety,  that  the  principal  had  made  default, 
did  notdbcharge  such  surety.  Still,  however,  bail  were  invari* 
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a^  diflcbMrged  by  giving  tioie  to  the  pfiacipal ;  «t  alt  events, 
the  defendant  had  a  fair  right  to  inaist  that  the  monaj  ro- 
ceiYed  by  the  plaintiffs  before  Hamilton^M  bankrpptcy  waa 
for  the  purpose  of  satisfying  the  boind;  and  thetefeae  the 
defendant  was  entided  to  say  that  those  payments  were  nuide 
in  liquidation  of  the  bond.  As  to  the  dividend  leceived 
under  HamiUon^n  cemmisston  there  cotild  be  no  doubt  wliat^ 
ever;  but  that  iC  must  be  deducted  from  the  dffiOOO  claimed 
by  the  bond,  as  the  plaintiffs  received  six  shilliiqp  in  the 
pound  under  that  commission;  and  the  defendant  as  his 
surety  was  entitled  to  the  benefit  ci  such  dividend. 


Lord  Chief  Justice  DALLAa.— The  facts  of  this  case  Ue 
iD  a  very  narrow  compass.  With  respect  to  the  first  or  lead- 
ing question,  whether  the  drfendant  as  surety  be  diechaigad 
hj  the  ladiea  of  die  plaintiflEi  there  can  be  no  doubt.  What 
are  the  real  circumstances?  HamUian  was  an  insurance 
broker,  and  in  the  habit  of  effecting  insurances  for  the  phio* 
tift,  who  required  a  bond  to  be  entered  into  by  himself  and 
two  others^  as  his  sureties,  by  way  of  security  for  the  pay* 
aaent  ef  prenwims,  which  should  be  due  on  his  making  m* 
surancea  with  them.  This  bond  was  conditioned,  not  that 
JSamiUim  should  become  immediately  liaUe,  but  that  the 
plaintifls  should  not  call  on  him  until  the  eipiratioo  of  sis 
months,  after  the  making  the  assurances.  The  premiums 
therefore  did  not  become  a  debt  till  then;  but  when  the  stt 
months  had  dapsed,  they  became  a  debt  absolutely  payable. 
No  case  has  been  referred  to  as  applicable  to  the  present, 
where  a  surety  has  been  discharged  by  time  having  been 
given  to  the  principaL  Here,  if  the  sureties  had  applied  to 
the  plaintiffs,  they  might  have  considered  whether  they  wouU 
have  proceeded  against  die  principal  or  not.  This  appears 
to  Bie  to  be  the  common  case  of  a  party  becooiing  surety 
for  another;  and  yet  it  has  been  said,  that  as  the  princqial 
has  not  been  called  on  (although  time  was  given  him  to  pay 
the  premiums),  at  the  expiration  of  six  months,  the  sureties 
are  discharged.     But  no  case  has  ever  decided  this  position. 
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nor  wiH  anj  princfple  of  like  eommoo  law  earry  it  to  90  ^ 
graaC  a  length.  A*  to  the  third  questioffi,  the  plaiiitH&  have 
already  received  bu  sbtlRngs  in  die  pound  mider  the  commia- 
mom.  With  respect  to  the  last,  as  to  whether  the  insurance 
oa  tbe  Baimia  was  made  by  HamiUon  as  the  firoker  of 
the  defeodaDti  he  at  that  time  acted  as  broker  for  the  ptaiiH 
(ifty  and  the  bond  therefore  applies  to  that  transaclioii. 

Mr.  Josdee  Park  was  absent. 

Mr.  Justice  BuRRouGH. — There  is  nothing  on  the  face 
of  thb  bond  to  shew  that  lime  might  not  be  given  to  the 
piiDcipal  without  discharging  the  sureties. 
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Mr.  Justice  Richardson. — It  has  been  admitted' that 
\  has  establi^ied  die  principle^  that  where  the  principal 
hat  not  been  called  on  for  payment,  his  suretks 
I  be  diacharged.  As  therefore,  Hamifion  was  not  caHed 
a»  for  payment  at  the  eapirattoa  of  six  mondla,  I  think 
the  defendant  as  boa  snrety  is  not  discharged  thereby.  As  to 
the  aecond  question,  whether  the  monies  recdved  by  tbe 
piaiAtifi,  before  the  bankruptcy  of  Hamihon,  were  to  be 
applied  in  dischaige  of  the  linnted  engagement  of  the  de- 
fendant for  him,  I  am  of  opinion,  that  as  no  specific  ap* 
propriation  was  made,  it  cannot  be  so  considered.  As  to 
the  tittrd  question,  the  plaintiffs  having  received  a  dividend 
omler  HnmiUtnCs  commission,  I  think  that  such  dividend 
reduces  the  defendant's  liability  to  the  extent  of  six  shSlings  in 
the  poond.  lu  Martin  v.  BreckneU{a)  it  was  held,  that  the 
obligee  of  a  bond  given  by  principal  and  surety,  conditioned 
for  the  payment  of  money  by  instalments,  who  had  proved 
aader  a  commission  of  bankruptcy  against  the  principal  the 
whole  debt,  and  received  a  dividend  thereon  of  two  shillings 
and  seven  pence  in  the  pound,  might  recover  against  the  surety 
aa  iiiatidniettt  due,  making  a  deduction  of  two  shHKngs  and 
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aMy  dtschMTged  by  giving  tioie  to  the  principal ;  «t  aK  event! ^ 
the  defendant  had  a  fair  right  to  inaist  that  the  monay  re* 
cenred  by  the  plaintiflfs  before  UamiltofCz  bankrnptcy  waa 
for  the  purpose  of  satisfying  the  bond;  and  thcaefeve  the 
defendant  was  entitled  to  say  that  those  payments  were  mado 
in  liqiMdation  of  the  bond.  As  to  the  dividend  leceived 
nnder  HamHon's  commistba  there  could  be  no  doubt  wfaat- 
eter;  but  that  iC  must  be  deducted  from  the  «£fiOOO  ckimed 
by  the  bond,  as  the  plaintiffs  received  six  shilliiqp  in  the 
pound  under  that  commission;  and  the  defendant  as  his 
surety  was  entitled  to  the  benefit  of  such  dividend. 


Lord  Chief  Justice  Dali^ab.— The  facta  of  this  case  lie 
m  a  very  narrow  compass.     With  respect  to  the  first  or  lead- 
ing question^  whether  the  defendant  as  surety  be  <Uachaiged 
by  the  ladiea  of  the  pbkitiflEi  there  can  be  no  doubt.    What 
are  the  real  circumstances?    HamUian  was  an  insurance 
broker,  and  in  the  habil  of  effecting  insurances  for  the  phin* 
tift,  who  required  a  bond  to  be  entered  into  by  himself  and 
two  others,  as  his  sureties,  by  way  of  security  for  the  pay- 
aent  of  premittms,  which  should  be  due  on  his  making  aa« 
surancea  with  them.    This  bond  was  conditioned,  not  that 
Hamilitm  should  become  immediately  liaUe,  but  that  the 
plaintiffs  should  not  call  on  him  until  the  eipiration  of  aix 
months,  after  the  making  the  assurances.    The  premiums 
therefore  did  not  become  a  debt  till  then;  but  when  the  six 
months  had  elapsed,  they  became  a  debt  absolutely  payable. 
Ho  case  has  been  referred  to  as  applicable  to  the  present, 
where  a  surety  has  been  discharged  by  time  having  been 
given  to  the  principal.     Here,  if  the  sureties  had  applied  to 
the  plaintiffs,  they  might  have  considered  whether  they  would 
have  proceeded  against  die  principal  or  not.    This  appears 
to  me  to  be  the  common  case  of  a  party  becomiiig  surety 
for  another;  and  yet  it  has  been  said,  that  as  the  principal 
has  not  been  called  on  (although  time  was  given  him  to  pay 
the  premiums),  at  the  expiration  of  six  months,  the  sureties 
are  discharged.     But  no  case  has  ever  decided  tliis  position. 
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pmt  a  length.    As  to  the  third  qoestiofiy  the  plaintiff  have  u^^u 

abndj  received  six  abiHiiigs  in  die  poofid  mder  the  comotia-  A^^or aucs 

tiom.     With  respect  to  the  last,  as  to  whether  the  insvirance  v, 
m  Ate  Bai9via  was  OMide  by  HmmUon  as  the  firoker  of 
the  defendant,  he  at  that  time  acted  as  broker  for  the  ptain^ 
lifty  and  the  bond  therefore  applies  to  that  transaction. 

Mr.  Josdee  Park  was  absent. 

Mr.  Justice  Burrouoh. — ^There  is  nothing  on  die  face 
of  this  bond  to  shew  that  rime  might  not  be  given  to  the 
principal  without  discharging  the  sureties. 

Mr.  Justice  Richardson. — It  has  been  admitted' that 
■o  CMe  has  established  die  principle,  that  where  the  principal 
Uaieeif  has  not  been  called  on  for  payment,  his  suretks 
wDoM  be  discharged.  As  therefore,  Hamitlon  was  not  called 
s»  for  payment  at  the  espiratton  of  six  mondls,  I  think 
the  defendant  as  bis  surety  is  not  discharged  thereby.  As  to 
the  second  question,  whether  the  monies  received  by  the 
iriaintift,  before  the  bankruptcy  of  Hitmikon,  were  to  be 
applied  in  dischaige  of  the  limrted  engagement  of  the  de- 
fendant for  him,  I  am  of  opinion,  that  as  no  specific  ap* 
propriation  was  made,  it  cannot  be  so  considered.  As  to 
the  dnrd  question,  the  plaintiffs  having  receive  a  dividend 
umfer  Ht^miUofCn  commission,  I  think  diat  such  dividend 
reduces  the  defendant's  liability  to  the  extent  of  six  shillings  in 
the  pound.  lu  Martin  v.  BreckneB(a)  it  was  held,  that  the 
obligee  of  a  bond  given  by  principal  and  surety,  conditioned 
for  the  payment  of  money  by  instalments,  who  had  proved 
under  a  commission  of  bankruptcy  against  the  principal  the 
whole  debt,  and  received  a  dividend  thereon  of  two  shilliDgs 
and  seven  pence  in  the  pound,  might  recover  against  the  surety 
an  instalment  due,  making  a  deduction  of  two  sbiiKngs  and 
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aMy  dischMTged  by  giving  tioie  to  the  principal ;  «t  aH  eventf^ 
the  defendant  had  a  fair  right  to  inaist  that  the  money  re- 
cenred  by  the  plaintiffs  before  Hamilton^  bankrvptcy  waa 
for  the  purpose  of  satiafyitig  the  bond;  and  therefcse  tki» 
defendant  i»as  entitled  to  say  that  thoae  payments  were  n»de 
in  liqindation  of  the  bond.  As  to  the  dividend  received 
nnder  HamHon's  cammisttoa  there  could  be  no  doubt  what- 
ever; but  that  iC  must  be  deducted  from  the  ^fiOOO  claimed 
by  the  bond,  as  the  plaintiffs  received  six  shillings  in  the 
pound  under  that  commission;  and  the  defendant  as  his 
surety  was  entitled  to  the  benefit  of  such  dividend. 


Lord  Chief  Justice  Dallas. — ^Tbe  facts  of  this  case  lie 
iD  a  very  narrow  compass.    With  respect  to  the  fint  or  lead- 
ing question,  whether  the  drfendant  as  surety  be  dischaii^ed 
by  the  ladiea  of  die  [JaintiflBi  there  can  be  no  doubt.    What 
are  the  real  circumstances?    Hamilion  was  an  insurance 
broker,  and  in  the  habit  of  effecting  insurances  for  the  plain* 
tift,  who  required  a  bond  to  be  entered  into  by  himself  and 
two  others^  as  his  sureties,  by  way  of  security  for  the  pay- 
ment of  premiums,  which  should  be  due  on  his  making  ns* 
snrances  with  them.    This  bond  was  conditioned,  not  that 
HamiUtm  should  become  immediately  liaUe^  but  that  the 
plaintiffs  should  not  call  on  him  until  the  exfHration  of  m 
months,  after  the  making  the  assurances.    The  premiiuns 
therefore  did  not  become  a  debt  till  then;  but  when  the  six 
months  had  dapsed,  they  became  a  debt  absolutely  payable. 
No  caae  has  been  referred  to  as  applicable  to  the  present, 
where  a  surety  has  been  discharged  by  time  havii^  been 
given  to  the  principal.     Here,  if  the  sureties  had  applied  to 
the  plaintiffs,  they  might  have  considered  whether  they  would 
have  proceeded  against  die  principal  or  not.    This  appeara 
to  Bie  to  be  the  common  case  of  a  party  becooiing  surely 
for  another;  and  yet  it  has  been  said,  that  as  the  principal 
has  not  been  called  on  (although  time  was  given  him  to  pay 
the  premiums),  at  the  expiration  of  six  months,  the  sureties 
are  discharged.     But  no  case  has  ever  decided  this  position. 
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nor  wiR  tnj  pritidple  of  like  eominon  law  carry  it  to  90  ^ 
great  a  length.  As  to  the  third  qoestion,  the  plaiiitH&  have 
abndj  received  six  sbtlRngs  in  die  pottnd  mider  the  commia- 
aioa.  With  respect  to  the  last,  as  to  whether  the  insurance 
on  tbe  Baioftia  was  made  by  HamiUon  as  the  firoker  of 
die  defeodanti  be  at  that  time  acted  as  broker  for  the  plains 
Hh^  and  the  bond  therefore  applies  to  that  transaction. 

Mr.  Jostioe  Park  was  absent. 

Mr.  Justice  BtiRRouGH. — ^There  is  nothing  on  the  face 
of  this  bond  to  shew  that  lime  might  not  be  given  to  the 
principal  without  discharging  the  sureties. 
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Mr.  Justice  Richardson. — It  has  been  admitted*  that 
■o  ciae  has  established  die  principle^  that  where  the  principal 
inaMelf  has  not  been  called  on  for  payment,  his  snretks 
woidd  be  discharged.  As  therefore,  Hamifton  was  not  called 
e»  Ibr  payment  at  the  esqpirattoa  of  six  moaAs,  I  think 
the  defendant  as  bis  surety  is  not  discharged  therebjr.  As  to 
the  second  question,  whether  the  monies  recdved  by  tbe 
idaiBtift,  before  the  bankruptcy  of  Hamilton,  were  to  be 
applied  in  discharge  of  the  limited  engagement  of  the  de- 
fendant for  him,  I  am  of  opinion,  that  as  no  specific  ap* 
propriation  was  made,  it  cannot  be  so  considered.  As  to 
the  third  question,  the  plaintiffs  having  receive  a  dividend 
under  Hamilton  s  commission,  I  think  that  such  dividend 
reduces  the  (fefendaiit's  liability  to  tbe  extent  of  six  shilKngs  in 
the  pound.  In  Martin  v.  BreckneB(a)  it  was  held,  that  the 
obligee  of  a  bond  given  by  principal  and  surety,  conditioned 
for  the  payment  of  money  by  instalments,  who  had  proved 
Qoder  a  commission  of  bankruptcy  against  the  principal  the 
whole  debt,  and  received  a  dividend  thereon  of  two  shillings 
and  seven  pence  in  the  pound,  might  recover  against  the  surety 
an  iastalment  due,  making  a  deduction  of  two  sbilHngs  and 


(a)  2  MomL  if  Selw.  S9. 
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Company 
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aMy  discbwged  by  giving  tioie  to  the  principal ;  «t  alt  evanCf/ 
the  dafendant  had  a  fair  right  to  insist  that  the  money  re- 
caved  by  the  phuntiffs  before  UamiUofC%  bankreptcy  was 
for  the  purpose  of  satisfying  the  hood;  and  therefeaa  the 
defendant  was  entitled  to  say  that  those  payments  were  made 
in  liquidation  of  the  bond.  As  to  the  dividend  received 
under  Hamilton*^  cemmisstog  theie  could  be  no  doubt  what-' 
eter;  but  duit  iC  must  be  deducted  from  ihe  dffiOOO  chimed 
by  the  bond,  as  the  plaintiffs  received  six  shillings  in  Ihe 
pound  under  that  commission;  and  the  defendant  as  his 
surety  was  entitled  to  the  benefit  of  such  dividend. 


Lord  Chief  Justice  Dallas. — The  facts  of  this  caae  lie 
iD  a  very  narrow  compass.  With  respect  to  the  first  or  lead* 
ing  question^  whether  the  drfendant  as  surety  be  discharged 
hj  the  ladiea  of  die  plaintiflBi  there  can  be  no  doubt.  What 
are  the  real  circumstances?  HamUian  was  an  insurance 
hrohar,  and  in  the  habil  of  effecting  insurances  for  the  plain* 
lift,  who  required  a  bond  to  be  entered  into  by  himself  and 
two  others,  as  his  sureties,  by  way  of  security  for  the  pay* 
aent  ef  premittms,  which  should  be  due  on  his  making  as* 
surances  with  diem.  This  bond  was  conditioned,  not  that 
HamiUom  should  become  immediately  liaUe,  but  that  the 
plaintiffs  should  not  call  on  him  until  the  eij^tion  of  sis 
months,  after  the  making  the  assurances.  The  premiums 
therefore  did  not  become  a  debt  till  then;  but  when  the  six 
months  had  dapscd,  they  became  a  debt  absolutely  payable. 
No  case  has  been  referred  to  as  applicable  to  the  present, 
where  a  surety  has  been  discharged  by  time  having  been 
given  to  the  principal.  Here,  if  the  sureties  had  applied  to 
the  plaintiffs,  they  might  have  conudered  whether  they  would 
have  proceeded  against  the  principal  or  not.  This  appears 
to  Bie  to  be  the  common  case  of  a  party  becoinhq^  surety 
for  another;  and  yet  it  has  been  said,  that  as  the  princ^ial 
has  not  been  called  on  (although  time  was  given  him  to  pay 
the  premiums),  at  the  expiration  of  six  months,  the  sureties 
are  discharged.     But  no  case  has  ever  decided  this  position. 
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nor  wiH  tnj  princfple  of  like  eommoo  law  evry  it  to  90  ^ 
grett  a  length.  As  to  the  third  question,  the  plaintiflb  have 
dnmif  reoeired  siac  thilRngt  in  die  pound  mder  the  comotis- 
aioii.  With  respect  to  the  Itst,  as  to  whether  the  insurance 
on  die  Baiavia  was  made  by  Hamilion  as  the  broker  of 
dM  defendaDti  be  at  that  time  acted  as  broker  for  the  ptaiiH 
lifey  and  the  bond  therefore  applies  to  that  transaclioii* 


18S0. 

lA>vnou 

AffftURAMCa 
C0VP4HV 

Bucaus. 


Mn  Josdce  Park  was  absent. 

Mr.  Justice  Burrough. — ^There  is  nothing  on  die  (ace 
of  this  bond  to  shew  that  time  might  not  be  given  to  the 
principal  without  discharging  the  sureties. 


Mr.  Justice  Richardson. — It  has  been  admitted*  that 
■D  cise  has  established  die  principle,  that  where  die  principal 
hat  not  been  called  on  for  payment,  his  suretks 
I  be  discharged.  As  therefore,  Hamiftm  was  not  called 
s»  for  payment  at  the  esqpiratton  of  six  moadls,  I  tlmik 
die  defendant  as  bis  surety  is  not  discharged  therebjr.  As  to 
die  second  question,  whether  the  monies  received  by  the 
pfamtift,  before  die  bankruptcy  of  Hamilton,  were  to  be 
applied  in  dischaige  of  the  limited  engagement  of  the  de- 
fendant for  him,  I  am  of  opinion,  that  as  no  specific  ap- 
propriation was  made,  it  cannot  be  so  considered.  As  to 
die  third  question,  the  plaintiffs  having  received  a  dividend 
under  Hamilton  9  commission,  I  think  that  such  dividend 
reduces  the  defendant's  liability  to  the  extent  of  six  shillings  in 
the  pomd.  lu  Martin  v.  BreckneU{a)  it  was  held,  that  the 
oUigee  of  a  bond  given  by  principal  and  surety,  conditioned 
for  the  payment  of  money  by  instalments,  who  had  proved 
under  a  commission  of  bankruptcy  against  the  principal  the 
wfaok  debt,  and  received  a  dividend  thereon  of  two  shillings 
and  seven  pence  in  the  pound,  might  recover  against  the  surety 
am  instalment  due,  making  a  deduction  of  two  sbrUings  and 


(a)  S  Mavi.  ff  Sclw,  39. 
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seven  pence  on  the  amonnl  of  such  inatftloieDly  and  the  sarefy 
was  not  entitled  to  have  tbe  whole  dividend  applied  in  dis-' 
charge  of  that  instalment,  but  only  rateaUj,  in  part  payment 
of  each  instalment  as  it  became  due.  As  to  the  fourth  ques- 
tion, I  can  see  no  difference  whether  ibe  insurance  was 
^ected  by  HumHton  for  the  defendant  or  not.  Under  idi 
the  circumstances  therefore,  I  am  of  opinion  that  tbe  plain- 
tifis  are  entitled  to  recover. 


Judgment  for  the  plaintiffs  accordingly. 


Satardav, 
Jaii.S9tL 


Palmbb,  Plaintiff;  Morgan  and  Wife,  Deforciants. 


The  affidavit  Mr»  Sent.  Tadify  moved  that  this  fine  might  now  pasa^ 
:Lr&|'  notwith.tLi.r~  old-ctioa  h«l  bee.  mJby  .be leer 
Ina  V^^dfa  ^    SO  to  do,  on  the  ground  that  the  affidavit  of  taking  the  ac« 


g^"|g^  °^  koowledgment  viras  vrritten  on  paper  bstead  of  parchment. 

00  pardnaeat  It  appeared  that  the  acknowledgment  had  been  taken  on 
paper  before  a  commissioner,  at  Archangel  m  Rmsia.  Tbe 
officer  of  tlie  Court  said,  that  he  recollected  an  instance 
where  the  affidavit  had  been  written  on  paper,  and  pasted  on 
parchment,  which  was  allowed  to  pass. 

But,  Per  Ctiriam.— Even  that  would  not  be  sufficient. 
It  would  be  a  deviation  firom  the  rule  requiring  the  affidavit 
to  be  on  parchment.  All  records  must  be  on  parchment;  and 
these  affidavits  are  clearly  matters  of  record.  Tlie  affidavit 
must  therefore  be  sent  back  to  Archangel  to  be  resworn  on 
parchment. 

•  The  learned  Serjeant,  therefore,  took  nothing  by  his  mo- 
tion (a). 


(a)  See  S.  P.  MoMder^  Demandant ;  Hookneyj  Tenant ;  Greeny  Vonches. 
5  Taunt.  263.    See  also  BaUh  ▼.  Phelpt,  3  Bm.  tf  PuL366. 
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PefLOE  C.  GalUBBS.  *  Tbnrwlay, 

Feb.  3d. 

This  vnB  z  scir4  facias  on  a  jodgmeot  io  replfyiii.    The  To  adeckm* 
declaration  of   Trini^  Terai|  69ih  Geo*  S.  (afler  statii^  facia»  on  a 
that  the  plaintiff  had  taken  the  defendaut's  goods,  and  well  |^pj^i?,^dl^ 
avowed  such  tafi^ing  for  the  arrears  pf  rent^  am)  that  the  de-  mAgea  x^ri. 

ISf*  4o*f  tlio 

feodanl  aftefwarda.  Came  and  said  that  he  could  not  deny  defendant 
die  avowry,  and  confessed  that  the  plaintiff  had  sustained  ^^re  the  sa- 


iBt  should  take  nothing  by  tusf  sued  out  a 


damages  to  the  aa^ount  of  «£400^ 

it  was  considered  that  the  defendant _, ^ „   ^  . ,  . 

ncnJoeuUm 

hiswrity  &c.  and  that  the  plainitiff  should  go  thereof  vvithout  commanding 

day,  &c.  and  that  he  should  have  a  tettirn  of  the  goods  \^£^^^ 

and  that  he  should  recover  againat.ihe  defendmt  as  well  ^{t^'-^^ 

die  damages  so  Confessed,  and  also  jC7d.  ISs.  4d.  for  his  delivered  to 

costs,  which    amounted  in  the  whole  to  «£473.  ISi.  4dL  who, before  tbe 

u4iereof  the  defendant  was  convicted,  yet  that  execution  of  [ei^d'a^a^l* 

the  said  judgment  still  remained  to  be  made:  the  defondant  '^^  execution 

,  .      goods  of  tiie. 

was  ordered  to  be  before  bis  Mi^esty's  Justices  at  Westndw-  defendant  to 

Ua-f  on,  &c.  to  shear  why  the  plaintiff  ought  not  to  .have  ^I^T  ^^J^ 

execution  against  him  for  the  damages  aforesaid,  acCon&ng  ^^^^^ijjjf^'^ 

to  the  form  and  effect  of  the  said  recovery.    The  mm  /a*  u  it  did  not 

.      -.  »*-  ^  .•     »tate  that  the 

cuu  was  tested  on  the  £4lh  of  May^  59  Geo.  d.|  returnable  aheriff  had  re- 

on  the  morrow  of  the  Holy  Trinily,  at  which  day  the  plain-  ^^"f  ^  ^ 


tiff  came,  and  the  sheriff  returned  that  the  defendant  fiad  al>o  that  andi 
'  .  -  .    plea  afforded 

not  any  thing  in  his  bailiwick*    The  declamtion  then  stated  no  answer  to 

an  alias  scire  facias  with  a  like  return,  wherefore  the  plain^  the  deciam- 

tiff  prayed  execution  to  be  adjudged  to  hitn  againsi^fiiep  ^^^\^i^^^^ 

defendant  of  the  damages  aforesaid^—Plea,  that  after  the  onlysofficient 
®  '  to  satisfy  part 

rendition   of  the  judgment,  and  before  th^  day  of  suing  out  of  the  jndg- 

the  first  writ  of  scire  facias,  on  the  judgment  against  the  de^  itwastherefora 

fendant  so  as  aforesaid  rendered,  to  wit,  in  Hilary  Tenh^  ^^J^JJf^'** 

58  Geo.  3.  the  plaintiff  sued  oat  a  writ  oi  fieri  fadas,  tli^ 

rected  to  the  shenff  of  Herefordshire,  commanding  him  to 

▼OL.  IV.  M 


o. 
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IMO*  ctme  die  daoiages  aforeiaid  to  be  lened  of  ^e  defeodnfe 
^J2oi  P'^  ^^  chattebf  whidi  writ  wts  dolj  iadonedf  widi  m 
direction  for  the  eberiff  to  levy  ^274*  ISi.  4dL;  and  wae 
afterwards  delivered  so  indorsed  to  the  sheriff  of  Herefardp 
to  be  executed.  By  virtue  of  which  writ  the  sud  sheriff 
ettsed  and  took  in  execution  divers  goods  and  chattels  of  die 
defendant^  of  die  value  of  £$7*  ISi.,  as  by  the  writ  o(Ji.fa. 
remainiog  in  die  Court,  before  his  said  Majesty's  Justices, 
more  Adiy  appears.-^To  (his  plea  there  was  a  special  de- 
murrer, in  which  the  plaintiff  assigned  for  causes  that  the 
plea  began  and  concluded  as  an  answer  to,  and  professed 
to  answer  die  whole  of  the  plaintiff's  declaradoo,  and  to 
bar  and  preclude  the  plaintiff  from  having  execution  of  all 
or  any  part  of  the  damages ;  whereas  in  truth  and  in  feet 
die  plea  was  only  an  answer  to  so  much  of  the  deckradon 
as  related  to  the  plaintiff's  having  execudon  oi£$7.  ISs. 
in  the  plea  mendoned,  parcel  of  the  damages  aforesaid, 
and  also  that  it  did  not  suffidendy  appear,  nor  was  it  ex- 
pressly etated  or  set  forth  in  the  plea,  that  execudon  of  the 
residue  of  the  damages  did  not  remain  to  be  made  to  die 
plaintiff,  and  also  that  the  taking  a  part  of  the  damages 
in  execudon  was  no  bar  to  the  plaintiff's  having  his  exe- 
don  fer  the  residue  diereof.  The  defendant  joined  in 
demurrer.  The  cause  came  ^n  for  arguoMnt  this  dajr^ 
Vrben 

Mr.  Serjt.  Lowes,  in  support  of  the  demurrer,  submitted, 
duit  the  plea  was  no  answer  to  the  dechradoo,  as  in  its  begin- 
ni^g  and  condmaon  it  professed  to  be  an  answer  to  the  whole 
dedaradon,  whereas  the  body  of  the  plea  contained  an  an- 
swer to  part  of  the  dedaradon  only,  viz.  as  to  so  much  of  it 
as  related  to  the  plaindff 's  having  execudon  of  «£S7.  18«* 
UModoned  m  the  plea.  Besides,  die  mere  suing  out  tiJLfa. 
and  levying  pan  only  of  a  sum  recovered  by  a  judgment,  does 
net  preclude  the  plaintiff  from  reviving  the  judgment  by  idre 
f0€ia$,  and  suiqg  out  execudon  thereon.    No  disdncdon  can 
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he  drawn  between  »  tdre facias  tnd  an  action^  at  to  wtether       1840. 

thiB  be  a  good  plea  or  not;  but  the  facts  stated  in  it  do  not      p"*^ 

■mount  even  to*  a  partial  satisfaction.    The  rule  is  weH  «. 

founded,  that  where  a  plea  professes  to  go  to  the  whole  ac-     ®^"** 

don,  it  most  be  co-eatensive  with  and  answer  the  whole. 

It  is  laid  down  by  Lord  Hdi  in  Weeh  r.  Peach  {a),  when 

he  took  tUr  difleren«e,  "  diat  if  a  plea  begin  with  an 

snswer  to  the  whole,  bnt  in  truth  the  matter  pleaded  is  oidy 

in  answer  to  part,  the  whole  plea  is  nought,  andthep)aitt« 

tiff  may  denmr :  but  that  if  a  plea  begin  only  as  an  answer 

to  psrt^  and  is  m  truth  but  an  answer  to  part,  it  is  a  dia* 

continmince,  and  die  plaintiff  must  not  demur,  but  take  his 

judgment  for  that,  as  by  ift7  dicit.'*    Here,  the  plea  pio- 

fcases  to  be  a  total  bar  to  the  judgment ;  but  the  matter 

contained  m  it  only  amounts  to  a  partial  bar,  and  is  net  wnm 

•a  answer  in  pert  to  the  declaration.    At  common  law,  a  ^  ^ 

matter  of  record  can  only  be  answered  by  matter  of  record.. 

A  plea  of  payment  to  an  action-  of  debt  on  a  judgment  is 

not  good  at  common  law,  because  such  payment  is  matter 

in  paUp  and  not  of  record.    It  is  true  that  by  the  statute 

4'jtnne^  c.  16.  s.  127  the  debtor  may  plead  piiyment  to  a 

scire  facias  brought  on  a  judgment ;  but  in  order  to  (come 

within  that  statute,  he  must  have  paid  aH  the  ilioney  due 

upon  tlie  judgment,  so  thi|t  the  whole  of  such  jodgqsent  must 

be  satisfied ;  and  if  it  did  not  go  to  that  extent,  a  plea  of 

nctual  payment  would  not  be  good  or  sufficient.    Here,  how- 

jever,  the  plea  does  not  aipount  to  payment,  as  part  only  was 

taken  in  execution,  wffA  the  judgment  therefore  remains  un* 

^af  nfied  for  the  residue.    There  is  no  case  where  money  has 

been  levied  by  a  sheriff  where  the  plea  has  not  gone  much 

further  dian  this.     Besides,  the  seizure  here  did  not  alter  the 

property,  hut  it  still  reoi*ined  in  the  possesuon  of  the  defen- 

4aiit  in  exeaition;  for  in  the  case  of  The  Kiitg  v.  H'slls  and 
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iSSa.  JlbtMtt  (fi),  Lord  Chief  Bsron  M' Donald,  in  deKveriiv  the 
Pbplos  ju^gmeBt  of  the  Court  said,  that  property  is  in  no  sense 
G  LLUBi.  ^^  ^^  ^^  purpose  in  the  world  altered  either  by  the  deli- 
very of  the  writ|  or  by  the  actual  taking  possession  of  the 
goods ;  as  therefore  there  has  been  no  actual  payment  or 
satisfaction  of  this  judgment,  and  as  it  is  not  stated  in  the 
plea  that  the  sheriff  haa  returned  the  writ,  the  plaintiff's 
claim  is  in  no  manner  defeated, 

Mr.  Serjt.  Xefts,  co»^d»— It  is  suggested  by  the  scire  fa^ 
das  that  the  judgment  was  not  satisfied,  and  the  defendant 
has  answered  it  in  his  plea,  by  stating,  that  the  sheriff  seized 
and  took  his  goods  in  execution  to  the  value  of  ^37.  15s. 
Although  that  fruit  of  the  levy  was  unproductive  and  in- 
.iuflkientto  satisfy  the  judgment,  still  the  plaintiff  is  diereby 
barred  from  taking  out  a  second  execution,  or  reviving  the 
judgment  by  scire  facias.    But, 

Per  Curiam:  The  defendant  has  merely  stated  in  bis 
plea  that  the  sheriff  seised  his  goods  and  took  them  in 
execution,  and  has  not  proceeded  to  state  that  he  had  returned 
the  writ.  The  goods  might  have  been  restored  to  the  de- 
fendant, and  on  this  ground  the  plaintiff  is  entitled  to  judg- 
'  ment 

Judgment  for  the  plaintiff  accordingly. 


(a)  16  Easi,  f  8S,  fi. 


IN  THB  GOTH  TEAR  OP  GEO.  III.  AND  IST  OF  GEO.  IT.  Il67 

1826. 


HoWell  and  Wife^  Executrix  of  Llotd  v.  Wtkb.  Fridir» 

Feb.W. 

This  was  an  action  of  debt  on  a  bond,  given  by  the  de-  latliU  Coort 

fendant  to  the  testator  Uoyd,  conditioned  for  the  payment  bail  on  a  re. 

of  ^1073.  13s.  4d.    The  defendant  wai  arrested  on  an  affi-  juSte^i^^Jble 

davit  of  debt  for  ^800  and  upwards,  as  being  the  balance  ^J™^*' 

of  principal  and  interest  due  on  the  bond,  and  bail  above  to,  although 

in  tin  f^iw^M 

were  put  in  and  justified  accordingly.    Hie  defendant  having  ^^^^  i^^ 

left  this  country,  the  plaintiffs  obtained  judgment  against  him  £^^n^'!^ 

for  the  sum  due  on  the  bond,  and  afterwards  sued  the  bail  on  not  vary  its 
,   .  practice  on 

their  recognizance.  i     - 

Mr.  Seijt.  Peltf  on  a  former  day  in  this  Term,  had  ob- 
tained a  rule  nisi  that,  on  payment  of  «£800  to  the  plaintiffs, 
together  with  the  costs  incurred  in  this  cause,  and  the  costs 
of  the  action  against  the  bail  on  their  recognizance,  ali  fur- 
ther proceedings  against  the  bail  might  be  stayed.  The  learned 
Serjeant  contended,  that  the  bail  were  entitled  to  this  indul- 
gence on  payment  of  this  sum,  together  with  the  costs  of  this 
cause,  on  tlie  ground,  that  in  the  Court  of  King*s  Bench,  bail 
on  a  recognizance,  taken  before  judgment,  are  only  answer- 
able in  the  amount  of  the  sum  sworn  to,  and  costs,  whilst  in 
this  Court  they  are  required  to  enter  into  a  recognizance  in 
double  the  sum  sworn  to ;  and,  in  an  action  brought  against 
them  on  such  recognizance,  they  are  answerable  to  the  amount 
of  the  debt  proved  against  the  principal. — He  observed,  it 
would  be  desirable  that  the  practice  of  the  two  Courts  should 
be  made  conformable  to  each  other;  and  said,  that  by  the 
45  Geo.  3.  c.  46.  if  the  defendant,  on  being  arrested,  in  this 
ease,  had  paid  £&X)  and  «f  10  to  answer  the  costs,  he  would 
have  been  entitled  to  his  discharge ;  and  that  the  bail  should 
not  be  placed  in  a  worse  situatiou. — It  is  true  there  is  no  case 
assimtlating.the  practice  of -the  two  Courts;  but  the  statute 
of  the  43  of  Ceo.  3.  might  put  them  on  the  same  footing. 
[Mr.  Justice  Burrough. — ^I1)is  case  came    before   me  at 


i^ 
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1820.  Cbamben,  tnd  mj  reason  for  not  acting  there  was,  diat  t 
^^^^  thought  it  matter  of  law,  and  not  of  practice;  and  i  there* 
^P'  fore  wished  it  to  l>e  brought  before  the  Court.] 

Mn  Seijt  Cross  now  shewed  cause>  and  admitted,  that 
Ihe  rule  by  which  the  Court  of  King's  Benth  was  governed 
in  cases  of  this  description  was  laid  down  in  the  case  of 
Jackson  v.  HasseK/i),^  where  it  was  decided  that  bail  in  an 
action  were  not  liable  beyond  the  sum  sworn  to,  and  the 
costs;  but  the  object  of  the  present  motion  b  to  assimilate 
the  practice  of  this  Court  to  that  of  the  King's  Bench;  but 
the  difference  arises  from  the  terms  of  the  recognizance.  In 
the  latter  Court  it  is  wholly  different  in  effect,  and  no  specific 
ierma  are  therein  mentioned ;  it  being,  that  if  the  defendant 
do  not  satisfy  the  costs  and  condemnation  money,  or  render 
himself  to  prison,  the  bail  will  pay  the  costs  and  condem- 
nation numey  for  him ;  but  by  a  rule  in  this  Court  (&)  it 
>vas  ordered,  that  *^  in  all  actions  requiring  bail,  the  defendant 
,ahall  not  be  permitted  to  enter  into  a  recognizance ;  but  the 
bail  shall  each  of  them  enter  into  a  recognizance  in  double 
the  sum  sworn  to."  Before  that  rule,  the  defendant  might 
.  have  watered  into  a  recognizance  himself,  and  each  of  his 
hail  was  bound  in  the  single  sum  only.  But  the  recogniz- 
ance in  the  Kin^s  Bench  is  still  general  and  indefinite* 
In  Martin  v.  Moor  (c),  the  rule,  as  to  the  liability  of 
hail  is  laid  down,  and  the  terms  as  to  such  liability  are 
there  included,  namely,  that  where  the  recovery  is  for 
moiie  than  the  bail  is  bound  in,  he  is  liable  pro  tanio. 
Besides,  in  this  Court,  the  forms  of  the  recognizance,  as 
^*ell  as  the  declaration  in  a  scire  facias,  differ  materially 
from  the  King's  Bench ;  and  in  the  case  of  Dahl  v.  John* 
ison  (d),  the  former  authorities,  as  to  the  liability  of  bail 
in  this  Court,  were  referred  to;  and  it  was  decided^  tliat 


(fl)  1  Dwg.  330. '  {b)  EiuM.  Term,  S6  G.  3.  1  Bm.  if  Pul,  -530^ 

«r)  2  Straiiif,  9ag.— *— <d)  1  JSm.  ^  PuL  t05. 
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^acfa  of  the  bail  was  tqwratel j  fiible  fcr  tbe  flum  nco/mtA, 

to  the  full  eitent  of  the  penalty  of  the  recognizance,  being      Howna 

doable  the  amount  of  die  sam  sworn  to,  or  mdorted  on  the 

writ  nnder  a  Judge's  order :  and  although  Mr.  Justice  BulUr 

there  thought  (a)  that  the  practice  of  the  Kin^g  Bench  was 

more  reasonablci  still  he  observed,  that  the  practice  of  this 

Coorf  stood  settled  for  the  reasens  stated  by  Lord  Chief 

Justice  Eyre,  in  that  case  ib),  which  were  founded  on  Ae 

bail's  entering  into  a  recognizance  for  double  the  sum  swoni 

to,  and  that  they  would  consequently  be  answerable  to  the 

cztent  of  their  recogniance  for  the  damages  sustained  by 

the  plaintiff.    The  case  of  Dahl  t.  John$on  was  decided 

more  than  twenty  years  ago,  and  has  since  been  invariably 

foOowed.    Besides,  here,  the  affidavit  of  debt  was  made  by 

one  of  die  plaintiffii  as  executrix ;  die,  therefore,  could  not 

know  the  exact  amount  of  the  sum  due  on  die  bond;  and 

although  she  swore  to  ^800  and  upwards,  still  it  appeared 

^t  £JB03  was  the  principal  sum  due  on  the  boud,  together 

^ridijf  169  for  interest. 

liord  Ohief  Justioe  Dallas. — ^The  ground  on  whidi  diis 
applicadon  was  made  was  to'  Assimilate  the  practice  of  this 
Court  to  that  of  the  King^$  Bench',  as  to  the  liabili^  of 
bail  oo  4heir  recogniiance.  It  is  therefore  fit  that  we 
should  maturely  consider  whether  we  should  lay  down  a 
new  rule,  or  wbedier  it  varies  so  materially  as  to  be  abso- 
lutely necessary  that  it  should  be  made  conformable  to  that 
of  the  King's  Bench.  The  principles  which  have  governed 
the  practice  of  this  Court  were  fully  considered  in  the  case 
of  Dahl  v.  Johnson;  and  although  Mr.  Justice  BuUcr 
thought  the  practice  of  the  King's  Bench  more  reasonable, 
still  he  observed,  that  as  the  practice  of  this  Court  stood 
settled,  that  case  must  be  decided  by  it.  That  decision  has 
been  acted  on  ever  since ;  and  it  would  be  too  much  for 
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'Howell 


US  now  to  alter  the  practice  on  this  motion  ;  but  whether  we 
shall  be  inducecd  to  do  so  in  future,  is  perhaps  worthy  of 
consideration. 

Mr.  Justice  Park. — Although  it  is  singular  that  the  prac- 
tice of  this  Court  t aries  so  materially  from  that  of  the  King's 
Bench,  and  it  inay  be  deserving  of  consideration  whether  it 
should  le  assimilated,  still,  I  do  not  think  we  can  do  so  on 
this  application. 

Mr.  Justice  BuRROUGH.-— I  am  of  the  same  opinion. 
At  all  events,  bail  ought  to  be  apprized  of  the  extent  of  then: 
liability ;  but  the  former  practice  of  this  Court  caimot  be 
altered  without  due  notice. 

Mr.  Justice  RiOHARDSON.^-In  this  Court,  bail  always 
enter  into  a  recognixance  for  double  die  sum  sworn  to,  and 
the  practice  hitherto  has  been>  that  each  of  them  is  liable 
for  the  sum  recovered  to  the  full  extent  of  the  penalty  of 
the  recognizance. 

Rule  discharged,  without  Costs. 


Friday, 
.  Feb.  4tb. 

A  fine  may  be 
•mended  in 
^hich  tithes 
were  described 
as  arising  out 
of  a  rectory, 
by  describing* 
then»  as  arisinjf 
out  of  a  bo- 
rough and  pa- 
rish, in  conror- 
mity  to  the 
deed  to  lead 
the  uses. 


Collins,  PlaintiiF;  Brown  and  Wife,  Deforciants. 

Mr.  Serjt.  Lens  moved  that  this  fine  might  be  amended  in 
conform!^  to  the  deed  to  lead  the  uses,  in  which  tithes  were 
described  as  "  all  the  appropriate  tithes  of  com  and  grain 
arising,  coming,  and  growing  out  of  the  borough  and  pariah 
of  Bodmin**  In  the  fine  they  were  described  as  arising,  8cc. 
out  of  the  rectory  of  Bodmin,  with  the  appurtenances,  with-i 
out  mentioning  the  borough  and  parish. 

Fiat. 

A  recovery,  under  similar  circumstances,  was  permitted  to 
be  amended  in  conformity  to  the  deed,  to  make  a  tenant  to 
the  prtecipe. 
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iaao« 


Williamson,  Demandant;  Megoisok, Tenant;  Beau*      Krid^ 
MONT,  Vouchee.  ^®^'  *«• 

Mr.   Serjt.  Hullock  moved  that  this  recovery  might  be  If  there  be 

amended,  which  was  suffered  in  Easter  Term  last,  to  pass  ble  mistSkeTiv 

cerudn   lands  in  the  county  of  Northumberland— UU  by  Jhr^Mh^ne- 

striking  out  the  word,  **  and,''  and  inserting  the  names  of  two  g«c*  of  the  at. 

parishes  which  had  been  omitted;  £dly.  by  inserting  the  tolb  ed  to  perfect  it, 

of  the  market,  and  other  tolls  in  the  parbh  of  Hexham ;  3dly,  SSe^^'wmTa* 

by  striking  out  the  woid  "  rectoiies,"  and  inserting  <<advow-  fiJ,|^*SJJJ|,^ 

sons"  in  lien  thereof;  and  4thly.  by  introducing  two  othte  So  in  a  fine,  if 

parishes,  called  St*  PeUi^t  and  JUomshead,  which  bad  been  inserted  in- 

cntirely  omitted.  J*«*^  ^^  ^^^'i 

^  by  mere   nui- 

talte  of  the  al« 
Per  Curiam:  There  has  been  very  gross  negligence  by  ^SJ^of^Sie 
some  of  the  parties  m  silvering  this  recovery ;   if  it  were  amendment^ 
merely  a  slight  or  single  mistake,  the  Court  would  allow  it  by  him, 
to  be  amended  in  the  usual  manner.    But  in  this  case  the 
costs  ought  not  to  be  thrown  on  the  party.    As  however 
there    are    so    many  palpable  and    negligent    errors,    the 
recovery  can  only  be  amended  on  the  attorney's  paying  the 
costs. 

Amendment  allowed  accordingly, 

Mr.  Serjt  HuUock  afterwards  moved  that  a  fine,  an  amend* 
ment  of  which  had  been  permitted  last  Term,  might  be  again 
amended,  by  substituting  two  parishes  in  the  place  of  one 
which  had  been  inserted  by  mistake.  The  fine,  as  it  now 
stood,  described  St.  Mary  Bhhop^s  Hill  the  elder,  and  St. 
Mary  Bishop^s  Hill  the  younger,  as  forming  but  one  parish, 
when,  in  fact,  they  were  distinct  from  each  other.  As  it  ap- 
peared that  the  mistake  arose  from  the  negligence  of  the 
attorney, 

The  Court  permitted  the  amendment,  on  his  paying  costs,, 
instead  of  the  party. 


ITS  ^^^  '^  lULAAT  TftlU|Cr 

IMO. 

Wettbb  and  Another  v.  Ruckir  and  Another. 


Satnrdiff 
Feb.  5di, 


wJg^foillS'  ^^^^  ^»  «"  ^^^  ®f  ammpmi,  brought  to  recover  th« 

Bcrehantoibad  gum  of  «£481.  18«.  6£2.,  Stated  to  be  due  from  the  defendanto 

s  nidi  of  moMT 

MoBging  to     to  thk  plaintiflb.    The  declaration  contained  coutita  for  goods 


kudi  of  tte    ^^^  *>^  delivered,  and  die  usual  money  counts. 
4cfciidaiiti. 

■Mm    f|lj|{nt|lb 

abo  dealt  w!tk  At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dattas 
*;i^S';X  ■*  L^»^^*  *^  *•  Sittings  after  die  last  Triniiy  Term,  a  ver- 

?^  ^m J°-'  did  was  found  for  the  plaintiffs  for  die  sum  of  jf480,  subject 

veoceQ  to  uieBB 

la  a  1001  ex-  to  the  opinio^  of  the  Courts  on  the  following  Case : — 

deeding  the 

debt  dne  from 

tbe  defesdanti      The  plamtiffs  are  foreign  merchants,  residing  in  Smixef' 

^.    ^tmd  ^^^^f    ^d  defendants   are    merchants   in    London.     The 

^  •^"'^  plaintiffs   and  defendants  had  considerable    dealiiqp   pre* 

Innds  t>f  the     rious  to  the  Ist  of  January.  1815.  at  which  time  there  was 

defeiidaiittyac* 

cording  to  the  due   from  the    defendants   to   the   pkintiffs  the    sum    of 

S^^^'^hS  -^^®''  ^^'  ^'  «Jw»«d  in  *w  "ction.  The  plmntiffs  also 
^  "hS*&L  ^^^  considerable  dealings  with  Francis  Taden$  Reyer, 
The  attach-  Josq[)h  Schlik,  and  Nichohi  Sirohlendorf^  trading  at  rretsle 
!!^^r!^1ct  '^  ^^^fyf  ^^^^  ^^  fi™  ^  Messrs.  Reyer  and  Schlik,  and 
iaSrrS^£.  ^^^  indebted  to  Reyer^  Schlik,  and  Stroklendorf  in  a 
fendaiitsy  as     sum  exceeding  the  amount  of  the  debt  due  from  the  de» 

jndpii«Dt'wat  fcndants  to  the  plaintiffs, 
ebtained,  and 

^tld'S^he  On  the  29di  of  Jpril,  1815,  Reytr,  Schlik,  and  Stroh- 
C«m  tof^.  ^^^^^f^  commenced  an  action  in  tiie  Mayor's  Court  of 
lag  defendanti 

that  judgment  had  been  entered.  On  the  production  of  the  certificate  by  K.  and 
^^'t  the  defendants,  as  gamifihees,  paid  the  amount  of  the  verdict  by  debiting  the 
ylmntiffBin  the  defendants'  books  of  accoant,  and  crediting  R,  and  Co.  therewith, 
vnder  an  engagement  that  the  money  should  be  returned  if  the  proceeding  failed. 
The  plamtifis  afterwards  appeared  to  tlie  action  in  the  Mayor's  Court,  and  pnt 

in  hail,  by  which  the  attachment  was  dissolred Held,  first,  that  this  was  not 

a  eompnlsorv  payment,  as  by  the  custom  it  was  not  required  to  be  made  until 
after  execution  executed;  and,  secondly,  that  the  transfer  made  by  the  defen- 
wits  in  their  boofcfi  did  not  amount  to  payment.  uDlcss  the  piaiotifshad  dtrected 
It  10  be  doDe^ dr  had  sabsequcntlyassented  to  it 


1815. 
Ike.  5.  By  balince   •  .  ^480 


1815. 

•rder  of  the  Lord  Lf  480*' 
Mayor'i  Court      } 


UvcKwau 
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Londo$iy^9pit»Bt  the  plaiotiffs  w  the  pratent  ac^n;  end  IMO. 
they  not  tppeuring  to  the  ection  m  the  Mayoi^s  Courts  Wmam 
tUytr,  SMik,  and  StrohUndorf,  on  the  same  day,  ao-  ^  e« 
teordiog  to  the  custom  of  London,  attached  in  the  hands 
of  the  present  defendants  the  sum  of  £500,  as  the  proper 
monies  of  the  plaintiffs.  The  now  defendants,  (the  garnishees 
ID  the  attschmenO  pleaded  to  the  same  on  the  15th  of  June, 
lSl5f  that  diey,  the  garnishees,  had  not  owed  to,  or  detained 
from,  or  then  owed  to,  or  detained  from,  the  defendants,  in 
the  action  in  the  Major's  GHirt,  (the  pUintiffs  m  this 
action,)  the  sum  of  «£500,  or  any  part  thereof.  On  the 
84th  of  tiovembtr,  1815,  the  attachment  was  tried  before 
the  Recorder  of  London,  and  a  Yerdiot  recovered  against 
<the  garnishees,  for  «£480.  On  the  29th  of  Hiofcembeu  a 
judgment  was  obtained  in  the  Mayor's  Court,  founded  on 
mcfa  verdict,  and  on  the  1st  of  December  the  usnal  cer- 
tificate, according  to  the  practice  of  the  Majorca  Court,  was 
granted  by  the  proper  officer  of  that  Court  certifying  that 
Mch  judgment  had  been  obtained.  On  the  5th  o(  December, 
1815,  upon  the  production  of  the  certificate  by  the  plaintiffs  in 
the  action  in  the  Mayor's  Court  to  the  garnishees,  they 
paid  the  plaintiffs  in  the  said  last  mentioned  action  the 
amount  of  the  verdict,  by  debiting  the  present  plaintiffs 
io  their  books  of  account  with  the  said  sum  of  ^480, 
and  creditmg  Reyer  and  Schlik  therewith.  The  following 
are  copies  of  the  entries  in  the  defendants*  books,  shewing 
the  manner  in  which  the  transfer  was  made  : — 

*  Drt.  "    ICrt. 

Mcair*.  R«9«r  f  SMk^  in  Met  with  Jtecfar  hrothm. 

1815.  £. 

'  Dec  5.  Credit  tbem  to  ffettir  brothen'  accoimt,  pogo  41,    480.*' 

"  Drs.  Cw. 

Mestn.  fVeitir  brofhen^  in  acet.  with'  Rmkir  brothen. 
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1820.  The  amoatit  of  the  said   debt  wa^  paid  to  Reyer  and 


^  SchNk,  the  then  plaintiffs  by  the  present  defendants,  ander 

'v.  an  engagement  that  it  should  be  returned  if  the  proceeding 

foiled,  and  without  any  execution  having  issued  against 
them  to  compel  them  to  do  so,  except  the  certificate 
stated  in  the  appendix  to  the  case.— It  is  the  business  of  the 
attorney  for  the  plaintiff  in  the  Mayor's  Court  to  enter  satis- 
faction on  the  record;  but  there  are  not  any  means  of  com- 
pelling him  to  do  so,  which  can  be  resorted  to  by  the  gar- 
nishees, or  the  defendant.  On  the  20di  of  February ,  18 16, 
the  plaintiffs  in  this  action,  appeared  to  the  original  action 
against  them  in  the  Mayor's  Court,  and  put  in  bail ;  by  which 
proceeding,  according  to  the  custom  of  the  city  of  London, 
the  attachment  was  dissolved. — ^Then  foHow*ed  copies  of  the 
records  or  entries  as  of  record,  relating  to  the  action  in  the 
Mayor's  Court,  between  Reyer  and  Schlik,  plaintiffs,  and 
Wetter  and  Co.  (the  present  plaintiffs),  defendants,  S.  Rucker 
and  L  X>.  Rucker  (the  present  defendants),  being  gar- 
nishees.—Whereby  it  appeared,  that  on  the  29th  of  April, 
1806,  Reyer  and  Schlik  demanded  against  the  plaintiffs 
<£lOOO,  on  an  account  stated,  and  thereupon  prayed  the  pro- 
cess of  the  Court,  which  was  granted,  whereupon  it  was 
commanded  by  the  Court  to  one  of  their  Serjeants  at  mace, 
to  summon  the  then  defendants  (now  plaintiffs)  to  appear 
in  that  Court,  to  answer  the  then  plaintiffs  {Reyer  and 
Schlik)  in  the  plea  aforesaid,  lliat  at  the  same  Court, 
the  Serjeant  at  mace  returned  that  the  then  defendants  had 
nothing  in  the  city  whereby  they  could  be  summoned^  nor 
were  they  to  be  found  there ;  that  at  the  same  Court,  they 
were  called,  but  did  not  appear,  and  that  it  was  there  al- 
leged by  Reyer  and  Schlik  that  the  garnishees,  (the  defen- 
dants in  this  action),  owed  to  the  then  defendants  (now 
plaintiffs)  <£500,  and  detained  the  same  in  their  custody; 
that  thereupon  the  then  plaintiffs  prayed  process  to  attach 
the  then  defendants  by  the  said  £500,  so  being  in  the  bauds 
of  the  garnishees ;  so  that  the  then  defendants  might  appear 
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in  tkae  Court  to  anawer  the  then  plabufffl  in  the  plea  afor^v  1820. 
said ;  wfaereopon  it  was  commanded  to  the  said  sege^iil  at  w^*'^'^ 
mace,   that  he  should   attach   the  then  defendants  by  the  v 

said  £500,  so  being  in  the  custody  of  die  garmsheea,  gndi       •^^^'"«' 
keep  the  same  m  his  custody,  so  that  the  then  defendaiila> 
might  appear  in  that  Court  to  answer  the  ti^n  plaintifib  in 
the  plea  aforesaid; — that  afterwards,  at  a  Court  hoMea  on 
the  5tb  of  May^  the  then  plaintiffii  appeased,  and  the  Ser- 
jeant at  mace  returned,  that  he,  by  virtue  of  the  precept  on 
the  29th  of  Jpril,  had  attached  the  then  defendants  by  the 
said  £bQOj  so  being  in  the.  custody  of  the  garnishees ;  so 
that  the  then  defendants  might  appear  to  answer  the  then 
plaintiffii  in  the  plea  aforesaid; — that  thereupon  the  then 
defendants,  although  solemnly  called  in  the  same  Court  on 
four  several  days,  that  is  to  say,  on  the  fifth,  sixth,  eighth, 
aad  ninth  of  May,  did  not  appear,  but  made  default  on 
each  of  those  days,  which  defaults  were  accordingly  recorded 
against   them  ; — that  thereupon  the  then  plaintiffs   prayed 
process  to  warn  the  garnishees  to  appear  in  the  Court  to 
shew  cause ;   whereupon  it  was  commanded    by  the  same 
Court   to  the   said    serjeant  at  mace  that  he  should  make 
known  to  the  garnishees  to  appear  there  on  the  22d  of  May, 
to  shew  cause  why  the  then  plaintiffs  should  not  have  exe- 
cution of  the  said  «£500  so  attached  as  aforesaid  ;  at  which 
Court  the  serjeant  at  mace  returned,  that  he,  by  virtue  of 
the  said  precept,  had  made  known  to  the  garnishees  to  appear 
there,  to  shew  cause,  and  that  thereupon  they  appeared,  and 
had  leave  to  imparl; — that  on  the  15th  of  Jf/iie,  the  gar- 
nishees pleaded,  that  the  then  plaintiffs  ought  not  to  have 
execution  against  them  of  the  said  £5QO  so  attached  as  afore- 
said, because  they  said,    that  at   the  time    of  making  the 
said  attachment,  or  at  any  time  since,  they  hiad  not,  or  }'et 
had  owed  to,  or  detained  from,  the  then  defendants,  (now 
plaintiffs),  the  said  ^600,  or  any  part  thereof;  and  there;:' 
upon  issue  was  joined; — that  on  the  24tli  of  Noremfcer, 
1815,   this  issue  came  on  to  be   tried  in   the  said  Court, 
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letDit  when  A«  Juiy  founds  duit  at  to  .£480,  part  of  the  laid 
£500,  in  moniea  numbered,  the  gamitbees  owed  to,  and 
detained  from  the  then  defendants  (now  plaintiffs).  And  as 
to  £20,  residue  of  the  said  £500,  the  garnishees  bad  not 
owed  to  and  detained  from  the  then  defendants  the  said 
£20,  or  anj  part  thereof: — ^Therefore  it  was  considered 
by  the  said  Court,  that  die  then  plabtiffs  have  execution  of 
the  said  jf  480,  in  monies  numbered,  so  found  by  the  Jury 
as  aforesud,  by  pledges,  &c.  if  the  then  defendants,  &ic, 
and  process  for  the  remainder.  Sec; 

Pledges  for  the  within-named  (then)  plaintilSk  to  nestofei 
8^,]  if  the  (then)  defendants,  &c.  that  is  to  say, 

/.  jI.  Rt4cker,  Mincing-lane,  Mercliant, 
John  Rapp,  Merchant,  ^5,  Bridge-row* 

Hie  question  for  the  opiniqn  of  the  Court  was,  whelber, 
under  the  circumstances  above  stated,  the  plaintiffs  were 
entitled  to  recover  fit>m  the  defendants  the  said  sum  of  ^480  i 
If  the  Court  should  be  of  opinion  that  the  plaintiffs  were, 
so  entitled,  the  verdict  was  to  stand  for  that  sum;  if  they 
should  be  of  opinion  that  the  plaintiffs  were  not  entitled,  a 
nonsuit  was  to  be  entered.  But  either  party  was  to  be  at 
liber^  to  apply  to  the  Court  to  turn  this  case  into  a  special 
verdict. 

The  certificate  of  the  judgment  in  the  Mayor's  Court  W9a 
stated  in  an  appendix  to  the  case,  as  follows  : 

''  Meurs.  Sigismund  Rucker,  ond^ 
John  Diedrich  Rucker.        y 

^  I  do  hereby  certify,  tfmt  jtidgment  hath  Ih^IK  entensd 
agamst  you  in  the  Lord  Mayor's  Court,  London,  at 
the  suit  of  Francis  Tadem  Reyer,  Joseph  SckUk,  an4 
Nieholat  StroUendorf,  trading  und^r  the  firm  of  Reyer 
and  SehUk,  plaintiffs^  for  the  sum  of  four  hundred  and 
eighty  pounds,  hieretofore  attached  in  your  hands,  as  thi^ 
poper  monies  of  Claries  AuguMt  Wetter,  and  Wtttfr 
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Girtamter,  trading  tinder  the  finn  of  Brotken  Wetter,       16201 

defendants,  and  that  security  hath  been  given  by  the      \f^l^^ 

pfauntifi  in  the  said  attachment,  for  restitation  of  die 

said  monies,  if  their  debt  shall  be  disproved,  accord- 

11%  to  the  custom,  as  by  the  record  of  the  said  Judg- 

flseot,  now  remaming  in  the  said  Ckmrt,  appears.    Dated 

die  1st  day  of  December,  1815. 

'*  WiUiam  Jonti,  Plaintirs  Attorney, 
Mayor's  Court  Office,  Royal  Eschaoge,* 

mie  ease  came  on  for  aigument  this  day,  when 

Mr.  Segt.  ToA&g,  for  the  plaintiffs,  observed,  that  the 
proceeding  in  the  Mayoi^s  Court  put  in  by  the  defendants, 
was,  on  the  fece  of  it,  defective,  and  at  an  end,  and  they 
cotdd  not  protect  themselves  by  such  proceeding,  because 
they  did  not  give  any  notice  to  the  plaintiffs  of  that  suit, 
thereof,  and  because  no  payment  bad  actually  been  made 
by  the  defendants    to    JKeyer  and  Schlik;    as  what  was 
done  by  wuy  of  payment  was  not  done  under  compulmn 
of  any  process,    but  under  an  indemnity  and  agreement 
Ibmt  the  money  should  be  returned  if  the  proceedings  failed, 
and  they  had  feiled  in  consequence  of  the  plaintiff's  dissolve 
hg  the  attachment,  by  putting  in  bail^    Tie  process  was 
merdy  to  compel  an  appearance,  and  by  such  appearance  its 
ob|ecthad  been  completely  obtained.    Two  facts  were  neces- 
sary to  furnish  the  defendants  with  a  valid  defence  to  this 
action,  first,  that  they  had  paid  the  money  to  Reyer  and  SchlUt^ 
as  siwarded  by  the  judgment  in  the  foreign  attachment;  and 
secondly,  that  sudi  money  was  paid  by  compulsion  of  law; 
here  however  it  did  not  appear  that  the  money  was  in  fact 
ever  paid,  and  even  if  it  had  been  it  was  quite  clear  that  the 
pejtnent  was  not  compulsory.    The  defendants  merely  made 
eotries  of  accounts  in  their  books,  by  which  each  party  was 
credited  and  debits,  and  a  sum  due  from  the  defendants  tp 
fbe  plaintiflb  was   transferred  to  the  credit  of  Rejfer  and 
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18S9.        SchUk.    There  was  no  other  mode  of  payment.    The  plain* 
^'^v^        lift  had  no  notice  whatever  of  credit  being  given  to  Reyer 
11.  .  and  Schiik  in  the  defendants'  bookS)  by  which  the  sum  due 

l^uc&JNi.  from  the  defendants  to  the  plaintiffs  wsas  transferred. .  This 
.therefore  could  be  no  payment,  as  it  was  a  mere  private  me- 
morandum of  such  a  transfer  to  Reyer  and  SchUk,  without  the 
sanction  of  the  plaintifis.  Further  however  it  does  not  appear 
on  the  face  of  the  proceedings,  that  anj  pledges  were  found, 
although  by  the  judgment  in  the  Mayor's  Court  it  was  awarded 
that  the  plaintiffs  should  have  execution  of  the  sum  found  by 
the  Jury  by  pledges,  &c.  At  all  events,  by  the  custom 
of  foreign  attachments,  it  should  appear  on  the  proceed- 
i[\gs,  that  the  plaintiffs  had  execution,  and  were  satisfied 
for  their  debt,  aud  an  entry  of  such  satisfaction  should  have 
been  made  on  the  record.  In  the  Year  Books  (a)  the  form 
of  the  certificate  is  given,  that  the  plaintiff  should  have  judg- 
ment against  the  garnishee,  and  that  he  should  be  quit 
against  the  defendant  after  execution  sued  out  by  the  plain** 
tiff;   that  certificate  is  cited  by  Mr.  Serjt.  fVilliami,  in  a 

'  rote  to  TurbilCs  Case  (fi).    And  in  Roberthon  v.  Norroy  (c), 

it  is  stated,  that  it  was  certified  by  Brooke, .  the  Re- 
corder, that  if  no  execution  be  sued  out,  the  plaintiff 
may  go  on  with  the  suit  below,  and  the  defendant  may  sue 
his  debtor,  notwithstanding  the  judgment.  So  in  Rollers 
Abridgment  (d),  Brooke  certified,  that  "  By  the  custom  of 
the  foreign  attachment  of  lA))ido7i,  if  A*  sue  B.  in  London, 

'  &c.  and  C.  is  indebted  to  fi.  in  the  same  sum^  and  the  said 

C.  is  condemned  in  that  to  A.,  according  to  the  custom,  and 
judgment  be  given  against  him  accordingly,  stilly  if  no  execu- 
tion be  taken  out  against  C,  A,  may  resort  to  have  judgment 
and  execution  against  B,  his  principal  debtor,  and  B.  may  sue 
'  C.  for  his  debt,  notwithstanding  the  unexecuted  judgment.^ — 
Besides,  it  is  clear  from  all  the  precedents,  that  an  execution 


(a)  S2  Edw:^  so.  6..  (6)  1  Wm$.  Sound.  67,ii.l.  '(c)  Dy^i 

as.  b,' (</)  1. 555.  L. 
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and  entry  of  satisfaction  by  the  plaintiff  are  necessary  to  be 
stated  on  the  record.  This  appears  from  Coke's  Entries  {a), 
where  it  is  stated  that  the  plaintiff  had  execution  by  the  con- 
sideration of  the  Court,  according  to  the  tenor  of  the  judg- 
ment, as  appears  by  the  record.  So  in  Vidians  Entries (i), 
it  was  alleged  that  the  plaintiff  bad  execution,  and  was  fully 
satisfied,  as  appeared  by  the  record.  In  Fisher  v.  Lane(c) 
it  was  stated,  that  the  plaintiff  below  came  in  person,  and 
found  pledges  to  restore,  &c.  and  thereupon  a  precept  was 
granted  for  him  to  have  execution,  which  he  had,  and  there? 
upon  acknowledged  himself  satisfied.  And  in  IVeniwortlis 
System  of  Pleading  (d),  it  was  alleged  in  a  plea  of  foreign 
attachment,  that  the  plaintiff  had  execution,  and  acknow- 
ledged to  be  satisfied,  as  appeared  by  the  record.  In  ilfor- 
ris  V.  Ludlam  (c)  it  was  stated,  that  the  plaintiff  had  execu- 
tion; and  in  Boliuns  Privilegia  Londini(f)  the  plaintiff 
acknowledged  satisfaction.  It  is  therefore  clear,  both  from 
adjudged  cases  and  precedents,  that  according  to  the  custom 
of  foreign  attachment,  it  mUst  appear  on  the  face  of  the 
proceedings  that  the  plaintiff  had  execution.  In  Comyn^s 
Digest  (g)  it  is  said,  that  if  the  defendant  at  any  time  appear 
and  give  bail  to  the  original  action,  the  attachment  shall 
be  discharged,  though  the  bail  be  given  after  judgment  or 
execution  against  the  garnishee,  if  satisfaction  be  not  en- 
tered upon  the  record.  It  therefore  appears,  from  a  review 
of  all  these  authorities,  that  it  is  not  only  material,  but  ab- 
solutely necessary  that  it  should  appear  on  the  record,  (liat 
the  plaintiff  has  had  execution,  and  an  entry  of  satisfactioq 
should  also  be  made, 


1820^ 

Wetter 

V. 
RPCKER, 


Mr.  Serjt.  Bosanquet,  for  the  defendants. — Tliis  case  em-r 
braces  two  points,  first,  whether  there  has  been  a  payment 


(a)  141  a. (6^  ?.5.— 

554. (e)  t  JL  lil    370.^ 

VOL-  IV. 


-(c)  Tj   n'iU.    $99.- 


-^i)  Vol.   iii. 
-^S)  ri^  A\^ 
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1820.        by  the  dcfertdants ;  and  secondly,  if  so,  whether  it  has  beeA 
J^^"^        compulsory  or  not?    As  to  the  first,  a  payment  made  in  ac- 
«.  count  between  the  parties,  is  equally  binding  as  a  payment 

*•  by  monies  numbered.  Still,  however,  it  has  been  insisted  diat 
the  enlries  in  the  defendants  books  did  not  discharge  the 
plaintiff:),  but  the  former  were  called  on  to  pay  the  sum  in 
question  to  Reyer  and  Schlikf  and  it  appears  both  from  the 
judgment  and  certificate  in  the  Mayor's  Court,  that  they  were 
liable  so  to  do ;  and  as  Reyer  and  Schlik  have  accepted 
the  transfer  made  in  the  defendants'  books  in  satisfaction  of 
the  debt,  they  cannot  call  again  on  the  plaintiffs  for  it. 
Neither  can  the  defendants  claim  such  sum  back  from  Reycr 
tud  Schlik ;  for  if  they  had  sued  them,  it  would  have  been 
a  complete  answer  to  the  action  for  Reyer  and  Schlik  to 
say,  that  they  had  received  this  money  by  a  transfer  in  ac- 
count, according  to  an  agreement  between  the  parties ;  that 
therefore  would  be  a  payment  to  Reyer  and  Schlikf  which 
the  defendants  could  not  afterwards  controvert.  So,  on 
the  other  hand,  if  Reyer  and  Schlik  had  sued  the  plaintiffs, 
such  transfer  would  be  a  bar  to  their  action.  Still,  it  has 
been  said,  that  there  was  an  engagement  between  Reyer  and 
Schlik  and  the  defendants  that  the  money  should  be  returned 
by  the  former  if  the  proceeding  failed;  and  it  has  been  fur- 
ther contended  that  the  proceeding  has  failed,  because  the 
plaintiffs  have  appeared.  But  tliat  is  not  so ;  for  though  it  is 
true  that  there  would  have  beeq  a  failure  if  the  then  defendants 
had  appeared,  given  bail,  and  disproved  the  debt,  yet  the 
entering  an  appearance,  merely  has  the  effect  of  letting  in 
the  defendants  instead  of  the  garnishees.  By  the  nature  of  a  , 
foreign  attachment  the  payment  was  compulsory,  for  when  a  i 
judgment  has  been  obtained  against  the  garnishee,  execution  i 
may  immediately  issue,  and  the  judgment  in  tliis  case  vras,  I 
that  it  was  considered  by  the  Court  that  the  then  plaintiffs 
should  have  execution  against  the  garnishees  in  monies  num- 
bered ;  and  then  followed  the  certificate,  by  which  the  dp* 
fendants  had  notice  that  judgment  had  been  entered  up  against 
them  iu  the  Mayor's  Court,  and  that  secturity  had  been  given 
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hf  Uie  plfthtiffii  in  the  attacbment,  for  restitution  of  the  mo-  is^O. 
nies  if  their  debt  «houId  be  disproved.  At  all  events,  there- 
fore, the  defeodaots  bad  notice  of  a  judgment  haviiig  been 
obtained,  and  execution  might  have  beep  sued  out  by  the  ^^'^'^ 
plaintiflb  in  the  attachment  whenever  they  pleased.  If  the 
defendants  hod  taken  no  notice  of  the  judgment  and  cer^ 
tificate,  they  might  have  been  arrested ;  at  all  events,  there- 
foie,  the  payment  was  compulsory,  as  it  was  made  under 
a  legal  liability.  It  has  also  been  said,  that  it  b  necessary 
to  enter  satisfaction  on  the  record,  but  it  is  stated  in  the 
case,  that  neither  the  garnishees  nor  the  defendants  can 
compel  the  plaintiffs  to  do  so.  Even  if  the  plaintiffs  in 
the  attachment  had  sued  out  ezecudon,  and  all  the  money 
had  been  levied  on  the  defendants,  and  Reyer  and  Schlik 
bad  obtained  full  satisfaction,  still  the  defendants  would 
have  no  means  of  compdling  satishction  to  be  entered, 
because  it  as  inconsistent  with  the  practice  of  the  Court, 
Besidea,  the  original  debtor  may  come  in  at  any  time  within 
a  year  and  a  day,  and  dispute  the  debt  on  givmg  security,  but 
he  could  not  do  so  after  satbfaction  was  entered  up.  Satis- 
£iction  therefore  should  not  be  recorded  until  after  the  e^ipira* 
tion  of  a  year  and  a  day ;  for  in  Bohun*s  PrivUfgia  Londini{a) 
it  is  said,  that  after  judgment  obtained-  by  the  plaintiff  against 
the  garnishee,  ibe  pisintiff  must,  before  execution  is  awarded, 
find  sureties,  who  must  undertake  for  the  plaintiff,  if  the  de- 
fendant in  the  attachment  shall,  within  a  year  and  a  day, 
disprove  the  debt  demanded  against  him  by  the  plaintiff;*- 
ibat  then  the  plaintiff  shall  restore  to  the  defendant  the  money 
condemned  in  the  garnishee's  hands,  or  so  much  thereof  as 
shall  be  disproved,  or  else  that  the  sureties  will  do  it  for  him, 
and  then  execution  will  be  granted  against  the  garnishee  for 
the  monies  in  his  hands.  If,  therefore,  money  be  obtained  by 
the  plaintiff  from  the  garnishee,  restitution  of  it  is  not  to  be 
made  to  him,  but  to  the  defendant,  if  the  debt  be  disproved 
•arithin  a  year  and  a  day ;  and  whether  a  garnishee  pay  by  com* 

.     (ff}3d£<it/.  S58. 
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1820.  pulsion  or  not,  the  sum  paid  cannot  b^  returned  to  bimi  dnif 
Wetteb  ^^^  distinction  is  taken  in  Bohun's  Privilegia  Londini  (a), 
that  ''  when  satisfaction  is  acknowledged,  the  attachment  is 
perfected,  so  that  the  defendant  can  put  in  no  bail  to  dissolve 
the  attachment.*"  It  is  therefore  clear  that  the  defendant 
cannot  be  excluded  from  obliging  the  plaintiff  to  find  sureties 
for  restitution  of  the  money,  if  the  debt  should  be  disproved 
within  a  year  and  a  day.  As  to  the  certificate  of  Sterka/{b) 
it  merely  declared  that  the  plaintiff  should  have  judgment,  and 
the  garnishee  be  quit  against  the  defendant,  after  ezecutioD 
sued  out  by  such  plaintiff,  but  whether  such  execution  be 
necessary  to  discharge  the  debt  is  altogether  beside  the  pre- 
sent question.  So  RoberthoH  v.  Norrei/(c)  only  decided  that 
the  judgment  should  not  discharge  the  garnishee,  unless  the 
fruits  of  it  had  been  obtained,  but  it  does  not  follow  that 
execution  must.be  sued  out,  for  if  the  judgment  were  satis- 
fied it  would  be  wholly  unnecessary  to  do  so.  As  to  the 
precedents  cited  from  the  different  books  of  entries,  they 

.  merely  shew,  that  where  there  has  been  an  execution  it  muat 
be  pleaded.  It  therefore  appears  that  the  defendants  being 
originally  debtors  of  the  plaintiffs  were  liable  to  them  in 
the  first  instance,  and  the  payment  in  question  has  been  made 
by  legal  compulsion.  If  a  third  person  be  liable  to  pay 
money  for  another,  such  payment  w;ill  be  a  discharge,  and 
it  is  not  necessary  to  wait  until  an  action  be  brought  for  its 
recovery.  Here,  the  garnishees*  liability  was  incurred  by  tbe 
process  of  the  foreign  attachment,  and  they  would  have  been 
liable  to  imprisonment  if  they  bad  refused  to  transfer  the 

.  «um  in  question.  The  payment,  therefore,  was  involuntary, 
and  made  under  a  legal  liability,  and  moreover,  was  recog- 
nized by  Rej/er  and  Schlik  in  the  transfer  made  in  the  de- 
fendants' book  of  accounts.  They,  as  plaintiffs  in  the  attach- 
ment, had  obtained  judgment,  and  although  no  execution  wvs 
sued  out,  yet  the  payment  to  them  by  the  defendants  was 
made  by  compulsion  of  law ;  and  as  satisfaction  could  n^t 

(o)  3d  Ldit,  2o9 {b)  22  Edw,  4.  30.  6.—  [c)  Dyer  82  6. 
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be  entered  up  till  after  a  year  and  a  day,  the  defendants  1820. 

may  take  advantage  of  it,  and  therefore  the  plaintiffs  cannot  y^^^^^ 

be  entitled  to  recover.  v. 


RUCKER. 


Mr.  Serjt.  Taddy  in  reply. — A  party  need  not  wait  a  year 
and  a  day  to  enter  satisfaction  on  the  record,  it  may  be  done 
immediately ;  for  the  plaintiff  in  an  attachment  is  merely  to 
find  sureties  for  the  restitution  of  the  money,  if  the  debt  be 
disproved  within  a  year  and  a  day.  If  therefore  it  be  dis- 
proved, the  satisfaction  may  be  set  aside,  and  that  too  must 
be  done  before  execution  is  awarded.  Here,  the  defendants 
have  failed  in  both  points,  for  they  have  not  shewn  that  the 
money  was  paid,  or  that  the  plaintiffs  in  the  attachment  have 
had  execution  and  satisfaction.  There  is  no  authority' to 
shew  that  a  party  mnst  wait  a  year  and  a  day  before  satisfac- 
tion is  entered  up,  and  the  attachment  may  be  dissolved  at 
any  time  before  that  period.  Here,  there  was  no  award  of 
execution,  the  judgment  might.be  enforced  or  not,  but  that 
would  not  be  evidence  of  payment.  It  has  been  said,  (hat 
the  defendants  could  not  recover  from  Reyer  and  Schlik,  as 
the  proceeding  has  failed  by  the  attachment  being  dissolved. 
But  in  point  of  fact  there  has  been  no  payment  whatever; 
for  a  mere  transfer  in  account  has  never  been  held  to  amount 
to  payment.  [Mr.  Justice  Park. — In  Jiul/er  v.  Harrison{a) 
it  was  held,  that  if  money  be  pai(|  by  mistake  to  an  agent,  and 
placed  by  him  to  tlie  account  of  his  principal,  but  not  paid 
ever; — money  had  and  received  would  lie  against  the  agent, 
and  the  mere  passing  such  money  in  acconnt,  or  making  rest 
without  any  new  credit  given,  fre^h  bills  accepted,  or  further 
sum  advanced  for  the  principal,  in  consequence  of  it,  is  not 
equivalent  to  a  payment  of  it  over;  and  the  Court  said,  tlwt  if 
the  money  had  been  actually  paid  over,  it  would  have  been  a 
totally  different  question.]  A  mere  transfer  of  account  in  the 
^oks  of  a  debtor,  witliout  tlie  knowledge  of  a  creditor, 
cannot  amount  to  payment,  unless  such  creditor  has  been  in- 
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ld20«  formed  of  It,  ^  ^^  recognized  or  adopted  it    All  the  prf 

^^'^^  oedeots  shew  that  execution -and  entiy  of  satisfactioa  on  the 

«.  record,  in  a  proceeding  on  a  foreign  attachment,  are  neces* 

BocKBR.  ^^^^    jj^y  ^^^^  1^  ^^^^  sUiled  as  formbg  part  of  the 

cnstom,  and  the  garnishee  cannot  be  discharged  unless  they 
be  so.  In  BohutCs  Privilegia  Londini(,a)  the  custom  of 
foreign  attachment  in  the  MajoA  Court  is  set  forth,  and 
it  Is  there  stated  (6)  that  the  plaintiffs  had  execution  accords 
.  ing  to  the  custom  of  the  citj.  So,  in  all  the  entries,  the 
statement  of  execution  and  entry  of  satisfaction  are  introduoed 
on  the  record,  as  being  absolutely  necessary  under  the  custom 
of  foreign  attachments^ 

Lord  Chief  Justice  Dal! A  s . — ^Whatew  may  be  the  final 
decision  of  the  Court  in  point  of  law,  one  thing  is  perfectly 
clear,  that  this  is  a  proceeding  which  must  be  strictly  watch^, 
and  a  custom  which  must  be  rigidly  pursued.  What  are  the 
facts  i  The  plaintifis  being  merchants  residing  abroad,  bad 
money  belonging  to  them  in  the  hands  of  the  defendants, 
resident  in  this  country,  who  were  also  correspondents  of 
Retfer  and  Schlik,  who  were,  as  well  as  the  plaintiffs,  foreign 
merchants.  They  claimed  a  sum  of  money  as  beipg  due 
to  them  from  the  plaintiffs,  and  attached  it  in  the  hands  of 
the  defendants,  which  the  latter  admitted  they  held  as  belong* 
ing  to"  the  plaintifis.  The  defendants  had  no  right  to  exa- 
mine whether  the  sum  claimed  by  Reyer  and  Schlik  was  a 
true  debt,  or  an  uigust  demand.  Even  if  it  had  been  a 
just  d^bt,  they  had  no  right  to  make  a  voluntary  payment 
to  Reyer  and  5cA/i&  with  the  plaintiffs*  money,  which  waa 
then  in  their  hands.  It  has  been  agreed  in  the  course  of  the 
argument,  that  in  order  for  the  defendants  to  protect  tiiem- 
selves  by  a  payment  which  they  had  no  express,  or  even  im- 
plied authority  to  make; — they  must  shew  that  it  was  a  pay- 
ment by  compulsion  in  the  strictest  sense  of  the  word,  and  it 


(«}  3dE4U,  8S4.  (fc)  id.  2Se. 


IN  THB  OOTU  TSAR  OF  GEO.  HI.  AND  IST  OP  GEO.  lY.  |3^ 

CftiHiot  be  80  consideredi  but  by  the  custom  under  wliicb  thej       1820. 


daim  to  be  protected.    As  to  the  justice  of  ibe  case,  it  might 
be  fairly  and  naturally  supposedi  that  the  plaintiffs  being  fo-  v. 

feigners,  and  being  ignorant  of  the  laws  of  this  country,  ought  R^<^*" 
to  liave  bad  notice  of  this  claim  by  Reyer  and  Schlik  from 
the  defendants,  before  the  proceedings  were  suffered  to  go  ou 
in  their  absence,  and  further,  at  all  events,  they  should  have 
been  acquainted  with  the  fact.  The  case  however  is  totally 
aileot  as  to  whether  they  had  such  notice  or  not,  atid  it  is 
therefore  reasonable  to  conclude  that  they  had  not.  Even 
if  they  had,  and  the  payment  had  been  made  in  consequence 
of  such  proceedings  behind  their  backs,  can  it  be  said  that 
Cbey  must  be  concluded  by  such  payment,  they  being  not  only 
ignorant  of  its  having  been  made,  but  also  of  the  proceed- 
ings tmder  which  it  is  said  to  have  been  enforced  i  But,  as 
I  before  observed,  it  is  necessary  that  the  defendants  should 
have  made  this  payment  by  compulsion.  This  point  therefore 
involves  two  questions,  first,  whether  any  payment  has  iu  fact 
been  made;  and,  secondly,  whether  it  was  made  by  compul- 
sion ;  and,  to  go  further,  whether  such  compulsion  was  cre- 
ated by  the  custojm  which  ought  to  have  been  most  strictly 
pursued.  First,  was  it  a  payment  in  point  of  fact?  The  plain- 
tiffs had  dealings  with  Reyer  and  Schlik,  and  merely  trans- 
ferred mo|iey  in  account,  and  did  not  actually  part  with  or  pay 
it  over  to  tliem.  It  is  unnecessary  to  examine  whether  every 
transfer  of  money  hi  account  amounts  to  payment  or  not, 
as  here,  the  defendants  were  not  bound  to  pay,  neither  had 
they  any  authority  even  to  make  a  transfer  in  their  account 
with  the  plaintiSV ;  but  beyond  that,  I  da  not  think  there  was 
any  payment  whatever,  for  the  defendants  have  not  parted^ 
with  this  sum,  although  such  transfer  in  account  has  been 
made,  but  they  have  merely  transferred  it  under  an  engage- 
ment or  indemnity  from  Reyer  and  Sch/ik,  tlial  they  would 
return  the  money  if  the  attachment  should  be  dissolved.  This 
has  been  done,  by  tl)e  plaintiffs  having  put  in  hail; — Rej/er 
and  Schiifc  vtprji  tiierti'ore  bound  ta  repay  the  moi  ry  to  the 
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ld20«  farmed  of  iV  or  has  recognized  or  adopted  it  All  the  pre' 
^Af'^^  oedeots  shew  that  execution  and  entiy  of  satisfactioa  on  the 
record^  in  a  proceeding  on  a  foreign  attachment^  are  aeces* 
sary.  They  must  be  there  stated  as  forming  part  of  the 
customi  and  the  garnishee  cannot  be  discharged  unless  they 
be  so.  In  BohurCs  Ptivilegia  Londini(,a)  tlie  custom  of 
foreign  attachment  in  the  Mayor*^  Court  is  set  forth,  and 
it  Is  there  stated  (6)  that  the  plaintiffs  had  execution  accwd^ 
.  Ing  to  the  custom  of  the  city*  So,  in  all  the  entries,  the 
statement  of  execution  and  entry  of  satisfaction  are  introduced 
on  the  record,  as  beii^;  absolutely  necessary  under  the  castona 
of  foreign  attachments^ 

Lord  Chief  Justice  DalIas.— Whatcfer  may  be  the  final 
decision  of  the  Court  m  point  of  law,  one  thing  is  perfectly 
clear,  that  this  is  a  proceedmg  which  must  be  strictly  watched, 
and  a  custom  which  must  be  rigidly  pursued.  What  are  the 
facts  i  The  plaintifis  being  merchants  residing  abroad,  had 
money  belonging  to  them  in  the  hands  of  the  defendants, 
resident  in  this  country,  who  were  also  correspondents  of 
Reyer  and  Schlik^  who  were,  as  well  as  the  plaintiffs^  fore^ 
merchants.  They  claimed  a  sum  of  money  as  beipg  due 
to  them  from  the  plaintiffs,  and  attached  it  in  the  hands  of 
the  defendants,  which  the  latter  admitted  they  held  as  belong- 
ing to'  the  plaintiffs.  The  defendants  had  no  right  to  exa- 
mine whether  the  sum  claimed  by  Reyer  and  Schlik  was  a 
true  debt,  or  an  uigust  demand.  Even  if  it  had  been  a 
just  debt,  they  had  no  right  to  make  a  voluntary  payment 
tojR^r  and  ScA/i&  with  the  plaintiffs*  money,  which  was 
then  in  their  hands.  It  has  been  agreed  in  the  course  of  the 
argument,  that  in  order  for  the  defendants  to  protect  them- 
selves by  a  payment  which  they  had  no  express,  or  even  im- 
plied authority  to  make; — they  must  shew  that  it  was  a  pay- 
ment by  compulsion  in  the  strictest  sense  of  the  word,  and  it 
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daim  to  be  protected.  As  to  the  justice  of  the  case,  it  might 
be  fairly  and  naturally  supposed,  that  the  plaintiffs  being  fo-  "  v' 
feignersy  and  being  ignorant  of  the  law's  of  this  country,  ought  ^^^^ 
to  have  had  notice  of  this  claim  by  Reyer  and  Schlik  from 
the  defendants,  before  the  proceedings  were  suffered  to  go  ou 
in  their  absence,  and  furdier,  at  all  events,  they  should  have 
been  acquainted  with  the  fact.  The  case  however  is  totally  ^ 
•iient  as  to  whether  they  had  such  notice  or  not,  and  it  is 
therefore  reasonable  to  conclude  that  they  had  not.  Even 
if  they  had,  and  the  payment  had  been  made  in  consequence 
of  such  proceedings  behind  their  backs,  can  it  be  said  that 
tbey  must  be  concluded  by  such  payment,  they  being  not  only 
ignorant  of  its  having  been  nuuie,  but  also  of  the  proceed- 
ings tmder  which  it  is  said  to  have  been  enforced  i  But,  as 
I  before  observed,  it  is  necessary  that  tlie  defendants  should 
have  made  this  payment  by  compulsion.  This  point  therefore 
involves  two  questions,  first,  whether  any  payment  has  in  fact 
been  made;  and,  secondly,  whether  it  was  made  by  conipuW 
sion ;  and,  to  go  further,  whether  such  compulsion  was  cre- 
ated by  the  custom  which  ought  to  have  been  most  strictly 
pursued.  First,  was  it  a  payment  in  point  of  fact  ?  The  plain- 
tiffs had  dealings  with  Reyer  and  Schlik,  and  merely  trans- 
ferred mopey  in  account,  and  did  not  actually  part  with  or  pay 
it  over  to  them.  It  is  unnecessary  to  examine  whether  every 
transfer  of  money  in  account  amounts  to  paymtnt  or  not, 
as  here,  the  defendants  were  not  bound  to  pay,  neither  had 
they  any  authority  even  to  make  a  transfer  in  their  account 
with  the  plaintiS'ti ;  but  beyond  that,  I  da  not  think  there  was 
any  payment  whatever,  for  the  defendants  have  not  parted^ 
with  this  sum,  although  such  transfer  in  account  has  been 
made,  but  they  have  merely  transferred  it  under  an  engage- 
ment or  indemnity  from  Reyer  and  Sch/ik,  tiiat  they  would 
return  the  money  if  the  attachment  should  be  dissolved.  This 
has  been  done,  by  tl)e  plaintiffs  having  put  in  bail; — Rej/tr 
and  Sclilik  wkcc  tiierd'ore  bound  ta  repay  tlie  moi  ry  to  the 
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1820*  defendants,  and  consequently  it  Is  to  be  considered  as  money 
^"^"^^^  remaining  in  the  hands  of  the  latter,  and  not  in  Reyer  and 
Scklik.  Even,  therefore,  if  the  money  had  been  actually 
paid,  still,  as  it  would  have  been  a  voluntary  payment,  made 
under  an  engagement  that  it  should  be  repaid  in  case  the  pro- 
ceeding should  fail,  it  would  not  have  amounted  to  payment. 
The  only  remaining  question  is,  whether  this  be  a  compul- 
sory payment;  and  if  so,  whether  the  custom  under  which 
the  defendants  claim  protection  has  been  strictly  pursued. 
The  custom  is,  that  after  execution,  the  parties  shall  be  ac- 
quitted, but  not  after  judgment.  Still,  however,  it  has  been 
said,  that  there  is  a  legal  liability  created  in  the  party,  against 
whom  there  has  been  a  judgment,  equivalent  to  an  execution. 
If,  by  the  custom,  the  payment  must  be  made  after  execution, 
and  not  when  judgment  shall  issue,  it  must  be  followed 
strictly.  Although  it  may  be  a  hardship  on  a  plainliflF,  arising 
from  the  custom,  still  it  must  be  pursued,  and  the  custom  is, 
that  the  payment  must  follow  the  execution,  after  which  sa- 
tisfaction may  be  entered  on  the  record.  On  both  grounds, 
therefore,  first,  as  this  was  not  a  compulsory  payment,  and 
secondly,  that  it  did  not  even  amount  to  any  payment,  as  the 
money,  in  point  of  fact,  still  remains  in  the  hands  of  the 
defendants,  the  custom  not  having  been  strictly  pursued,  T  am 
of  opinion  that  the  plaintiffs  are  entitled  to  recover. 

Mr.  Justice  Park. — My  Lord  Chief  Justice  has  entered 
so  fully  into  the  whole  of  the  argument,  that  I  need  only 
express  my  entire  concurrence;  but  I  beg  to  observe,  that 
I  have  come  to  the  same  conclusion  on  both  the  grounds 
stated  by  him,  and  not  on  the  necessity  of  shewing  that 
execution  and  entry  of  satisfaction  must  appear  on  the  re- 
cord- It  is  therefore  only  necessary  to  consider,  whether 
this  be  a  payment  made  in  pursuance  of  the  custom.  It  ap- 
pears to  me,  that  by  such  custom,  it  is  not  only  necessary 
that  the  judgment  should  be  that  execution  should  issue, 
but  that  an  award  of  execution  should  be  actually  made. 
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That  being  so,  it  is  apparent  on  the  face  of  the  case,  that  this         1820. 
transfer  could  not  amount  to  a  payment.     It  could  not  be       x^^^^^ 
a  compulsory  payment,  because  there  was  an  engagement  r. 

that  the  money  should  be  returned  in  case  the  proceedmg 
should  fail,   which  has  actually  happened  by  the  plaintiffs 
having  appeared.    Tlie  rule  laid  down  in  BuHer  v.  Harri- 
ton  (ja),  to  which  I  before  alluded,  has  never  been  doubted, 
but  has  been  invariably  acted  upon  ever  since  that  case  was 
decided.     If  the  defendants  here  had  parted  with  the  money 
belonging  to  the  plaiouffs,  or  a  payment  had  been  made  in 
advance,  it  would  shew  that  it  was  a  bona  fide  transaction ; 
so  an  absolute  transfer  in  their  books   might,  perhaps,  be 
considered  a  payment ;  but  it  was  engaged  by  Reyer  and 
Schlik  that   the  money  should   be  returned  in  case  of   a 
certain  event,  which  has  happened.     Tliat,  therefore,  cannot 
amount  to  a  payment.     Has  there  then  been  a  compulsory 
payment  ?   Certainly  not ;  as  such  payment  was  not  required 
to  be  made  until  after  execution.    The  judgment  was  ob- 
tained on  the  24th  of  November,  1815,  and  the  certificate 
was  dated  seven  days  afterwards.     If,  therefore,  the  plaintiflTs 
Lad  had  due  notice  (being  resident  at  Hamburgh),  they  might 
have  put  in  bail  in  the  mean  time ;  but  the  action  in  the 
Mayor's  Court  was  commenced  in  April,  1815,  and  the  mo- 
ney was  not  paid  by  the  defendants  until  December  in  that 
year ;  and  it  does  not  appear  that-  the  plaintiffs  had  any  no- 
tice of  the  proceedings  from  the  time  the  action  was  com- 
tnenced  until  the  payment  was  made.     I  therefore  think  that 
the  plaintiffs  are  entitled  to  judgment. 

Mr.  Justice  BtTRitouGH. — Independently  of  the  objec- 
tions raised  to  the  proceedings  in  the  foreign  attachment, 
I  am  of  opinion  that  there  has  been  no  payment  in  this 
case ;  for  it  is  a  well-known  principle,  that  no  person  can 
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18f0.  part  with  anothtr  man's  money  without  hb  content ;  neiAcr 
Wmnt  ^°  ^^^  ^  considered  u  a  bon&Jidt  payment,  as  the  money 
V.  _  was  to  be  returned  to  the  dtfendants  in  case  the  proceeding 
should  fail;  and  which,  in  point  of  fact,  has  been  the  case. 
If,  therefore,  it  can  be  considered  a  payment  as  falling  within, 
the  custom  of  the  Mayor's  Court,  still  such  custom  is  of 
itself  contrary  to  practice  and  the  common  law,  and  only 
prevails  in  the  cities  of  London^  £ri9tol,  and  Exeter.  If 
the  payment  in  question  is  to  be  supported  by  the  custom  of 
London^  such  custom  can  only  be  supported  by  statute,  or 
something  equivalent  to  it.  It  is  a  custom  of  a  most  extra- 
ordinary nature,  and  must  therefore  be  narrowly  watched ; 
for  it  is  a  custom  to  dispose  of  the  property  of  individuals 
without  their  knowledge  or  assent.  The  custom,  as  certified 
by  Sterkejf,  the  Recorder  of  London,  in  the  Year  Books  {a), 
is  equivalent  to  a  statute,  and  must  now  be  so  considered  by 
the  Court;  and  by  that  certificate  the  custom  was  stated  to  be, 
that  the  plaintiff  should  have  judgment  against  the  garnishee, 
and  that  he  should  be  quit  against  the  defendant,  after  execu* 
tion  should  be  sued  out  by  the  plaintiff*  Such  a  custom  is  good 
and  reasonable;  because,  when  execution  has  issued,  there 
can  be  no  collusion,  and  the  money  is  then  paid  to  the  cre- 
ditor; but  such  payment  must  be  made  after  eiecution  sued 
out  by  the  plaintiff.  Hie  custom,  therefore,  is  clearly  ex- 
pounded by  the  conclusion  of  that  certificate.  By  the  record 
here,  it  appears,  that  execution  has  never  been  sued  out ; 
still,  however,  it  has  been  said,  that  a  payment  made  prior 
to  it,  is  equivalent  to  one  made  subsequently;  but  aa  the 
custom  must  be  construed  strictly,  I  think  that  this  could 
not  be  considered  as  a  payment ;  and  as  the  custom  has 
not  been  pursued,  I  am  of  opinion  that  there  has  been  no 
payment  whatever,  and  consequently  that  the  plaintiffs  are 
^titled  to  recover. 
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*  Mr.  Justice  Richabdson.*-!  fully  agree  with  ibe  Court  1890. 
en  both  points ;  and  first,  that  thu  is  not  an  actual  payment  «P^ 
lo  order  to  make  it  so,  it  must  operate  to  discharge  the  ^  «^ 
posoa  payings  and  bind  the  party  receiving.  This,  however» 
is  a  mere  conditional  payment,  as  it  was  engaged  that  if 
the  proceeding  failed,  the  transfer  should  be  considered  as 
amoontiog  to  nothing,  and  the  proceeding  has  failed,  because 
die  pUintiSs  appeared,  and  put  in  bail  wiihin  a  year  and  a 
day.*  And  oil  proof  of  bail  having  been  so  put  in  and  filed, 
the  attachment  is  dissolved.  It  is  unnecessary  to  consider 
the  eflTect  of  the  transfer  in  account  in  the  defendants'  booka, 
as  here^  in  point  of  fact,  the  money  still  continuedin  the  hands 
of  the  defendants.  As  to  the  second  question,  I  am  also 
of  opinion,  that  this  was  not  a  compulsory  payment.  To 
render  it  so,  it  must  come  within  the  meaning  of  the  custom* 
There  are  many  cases  where  a  party  may  be  compelled  to 
pay,  although  no  proceedings  at  law  be  had  against  him, 
as  where  a  payment  is  made  under  a  legal  liability;  but 
here,  the  payment  could  only  be  enforced  by  virtue  of  the 
custom,  by  vrhich  it  appears  that  eiecution  must  have  been 
previously  sued  out  and  executed.  This  appears  to  have 
been  the  custom  as  far  back  as  the  22  Edw.  4.,  and  was 
so  certj6ed  by  Sierkey^  the  then  Recorder  of  London. '  The 
reason  that  execution  must  be  sued  out  and  executed,  ap- 
pears, to  be  very  strong  fai  favour  of  the  custom;  be- 
cause it  will  appear  on  the  record  that  payment  has  been 
actually  made  by  the  garnishee,  by  virtue  of  which  the  original 
defendant  will  foe  discharged,  and  enabled  to  defend  himself 
sgainst  any  future  demand  that  might  be  made  by  the 
'  plaintiff.  It  appears  too,  by  the  case  of  Roberthon  v. 
Norroy  (a),  that  a  judgment  on  a  foreign  attachment  is  no 
bar  td  the  original  creditor  s  proceeding  against  his  original 
debtor ;  as  if  judgment  against  the  third  person  be  not  exe* 
cuted,   the  plaintiff  may  resort  back  to  his  principal  debtor, 
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and  may  sne  the  garnishee,  notwithstanding  the  judgment. 
Something  more  than  a  judgment  is  therefore  required,  viz. 
an  execution  executed,  and  that  appears  to  me  to  be  neces- 
sary by  the  custom,  so  as  to  render  the  payment  compulsory 
and  discharge  the  garnishee ;  otherwise,  the  original  defen* 
dant  on  being  sued,  could  only  prove  the  original  entry  of 
judgment.  Perhaps  he  might  derive  further  information  by 
referring  to  the  books  of  the  garnishee;  but  it  does  not 
appear  that  he  could  have  access  to  them.  1  therefore  con* 
cur  with  the  Court  in  thinking,  that  this  was  not  a  payment 
by  compulsion,  and  consequently  that  there  must  be 


Judgment  for  the  plamtiffb. 


Monday, 
Feb.  7th. 


On  the  remo- 
val of  a  cause 
from  an  inferior 
Court,  by  a  writ 
ofcertiararijthe 
plaintiff  need 
not  file  his  de- 
claration until 
the  end  of  the 
Term  after  tluit 
in  which  the 
writ  is  return- 
able. 


Watson  v  Eagle. 

A  PLAINT  was  levied  by  the  plaintiff  against  the  defeii« 
dant  in  the  Sheriff's  Court  at  York,  on  the  7tb  of  Septtmber 
last ;  and  on  the  Qth  of  November  following,  the  defendant 
lodged  a  writ  of  certiorari  with  the  officer  of  that  Courts 
who^  on  the  iStb  made  a  return  of  it  into  this  Court.  On 
the  £6th  an  appearance  was  entered  with  tiie  filacer,  and  a 
rule  to  declare  given;  and  on  tlie  29th  the  plaintiff's 
attorney  was  served  with  a  notice,  in  which  the  defendant 
demanded  a  declaration.  The  plaintiff  did  not  file  bis 
declaration  ;  and  the  defendant  obtaiued  a  judgment  of  non 
proSf  which  was  signed  on  the  iClh  of  December,  and  a 
^eri  Jacias  vfus  issued  against  the  plaintiff  on  the*2l8t  of 
tliat  month. 


Mr.  Serjt.  Ilullock,  on  a  former  day  in  this  Term,  liad 
obtained  a  rule  nisi  that  this  judgment  might  be  set  aside  for 
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irregalarity,  on  the  ground  that  the  defendant  was  not  entitled 
to  sign  a  judgment  of  non  pros ;  as  on  a  writ  of  certiorari, 
or  other  writ  to  remove  causes  from  inferior  Courts,  the 
practice  of  this  Court  was  to  allow  the  plaintiff  two  Terms 
in  which  to  file  his  declaration,  the  Term  in  which  such 
writ  was  returnable  being  considered  as  one ;  and  therefore 
the  defendant  should  have  waited  till  the  end  of  this  Term, 
before  he  gave  a  rule  to  declare.  That  although  the  defen- 
dant could  not  sign  a  non  pros  on  a  writ  of  Habeas  Corpus, 
no  day  being  given  by  the  writ  for  the  parties  to  appear  in 
Court;  stiH  on  a  certiorari  it  was  otherwise,  a  day  being 
given,  and  on  the  return  being  filed,  the  proceedings  be- 
came exactly  similar  to  common  cases,  and  fell  within  the 
rale,  Hil,  9  Jnne,  s.  3.  by  which  a  plaintiff  has  liberty  to 
the  end  of  the  next  ensuing  Term,  to  deliver  his  declaration 
to  the  defendant's  attorney,  or  to  leave  the  same  in  the  oflice. 
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Mr.  Serjt.  Blosset  now  shewed  cause,  and  having  observed 
that  the  rule  of  Anne  was  inapplicable  to  the  present  case, 
was  stopped  by 

*  The  Court,  who  held  that  the  writ  of  certiorari  was  merely 
the  process  to  bring  the  party  into  Court,  that  the  proceed^ 
iogs  here  were  founded  on  the  removal,  on  which  it  was 
necessary  for  the  plaintiff  to  declare  de  novo,  although  the 
parties  were  at  issue  in  the  hiferior  court,  and  that  this  case 
was  not  an  exception  to  the  general  practice  «of  the  Court, 
which  allowed  the  plaintiff  two  Terms  in  which  to  file  his 
declaration,  the  Term  in  which  the  writ  is  returnable  being 
considered  as  one  of  them. 


Rule  absolute,  without  Costs. 


Mondar.  Aeton  and  DowsoN  V.  Booth.  * 

Feb.  7nu 

If  one  of  two  The  pUjiiUffs  were   in  partnenhip  from   1814  to   181$, 

^ase  a  defend-  whkh  ill  the  latter  year  was  dissolved,  and  by  the  terms 

tion^nghL  ^  ^®  psrtnefBbip  deed,  Jrion  was  to  receive  and  pay  all 

withoQt  the  dtfbis  doe  to  and  from  the  partoersliip,  and  Doanon  was  not 
consent  of  the  .  n-n      i  /.     i  •      *•      i    • 

other,  the  '  to  mierfere*    Ine  defendant,  previous  to  the  dissolution,  was 

^f!!'l^i^uch    indebted  to  both  the  plaintiffs  in  ^8  for  work  done  by  them, 

releaae  nnless    ^^  y^j^  afterwards  informed  by  Jrion  that  he  alone  was 

fraud  be  clear-  "^ 

lyestablifhed.  entitled  to  reoeive  the  money  according  to  the  terms  of  the 

•partnership.    In  the  month  of  September  following,  Jlrian 

requested  him  to  pay  the  sum  in  question,  which  he  refused, 

when  an  action  Was  brought  against  him  in  the  names  ef 

both  the  plaintiffs,   to  which  he  pleaded  a  release  from 

Dowson* 

IMr.  Serjt.  Blouet^  on  a  former  day  in  this  Term,  had  ob- 
tained a  rule  ntsi,  that  this  plea  might  be  set  aside,  and  the 
release  be  delivered  up  to  bo  cancelled,  on  the  ground  that  it 
lAras  founded  on  fraud,  and  given  colluiively  by  t>ow90ii  to 
the  defendant,  without  the  knowledge  or  concurrence  of 
Arton,  who  alone  was  entitled  to  receive  the  money  under  the 
deed  of  dissolution.  He  relied  on  the  case  of  Legh  v. 
^g^  ifl)9  where  the  obligor  of  a  bond,  after  notice  of  its  be- 
ing assigned,  took  a  release  from  the  obligee,  and  pleaded  it  to 
an  action  brought  by  the  assignee  in  the  name  of  the  obligee, 
the  Court  set  the  plea  aside,  and  Mr.  Justice  Bii//er  there 
said,  <<  there  are  many  cases  in  which  the  Court  have  sqt 
aside  a  release  given  to  prejudice  the  real  plaintiff*,  and  if  the 
release  be  fraudulent,  the  Cour«  will  attend  to  the  applica* 
tion."  And  Lord  Chief  Justice  Eyre  observed,  that  **  the 
Court  had  in  many  cases  refused  to  allow  a  party  to  take 
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4u8  legal  ftdfanfi^p^,  wlwre  k  imd  appeared  to  be  against  good        \ntL 


AWTOV 


hith."  He  also  cited  Pajfne  r.  Rogers  (a%  and  the  dicimm 
of  Lord  Ht4t  (b)f  where  he  said,  that  ^'  in  ejectment  where  '"'V^ 
die  plaintiff  is  a  mere  nominal  person  and  trustee  for  the  Boots. 
lessor,  if  he  release  the  action  he  may  be  committed  for  n 
contempt/'  So  in  MountsiqJien  v.  Brooke  (fi),  a  plea  puk 
darrein  continuance  of  release  by  one  of  several  plaintiffii 
was  set  aside  without  costs,  on  terms  of  indemnity,  against 
costs  being  given  to  the  plaintifi,  who  had  released  the  no- 
tion, though  the  consent  of  such  plaintiff  had  not  been 
obtained  before  action  brought,  it  appearing  that  no  con» 
sideration  had  been  giiwn  for  the  release,  and  that  the  plaintifi 
flied,  as  trustees,  for  the  creditors  of  an  insolvent  penon« 
la  Doe,  d.  Locke  v.  Franklin  (d),  where  a  landlord  defrayed 
die  costs  of  defending  an  action  of  ejectment  in  the  name  of 
an  illiterate  tenant,  who  afterwards  gave  a  retraxit  of  the 
plea  and  confession  of  the  action,  the  Court  set  aside  the 
retraxit  and  cognovit,  and  let  in  the  landlord  to  defend  the 
action.  So  in  Uickey  v.  Burt  (e)  it  was  held,  thai  where  a 
lessor,  with  the  permission  of  a  bailiff,  who  had  made  for  her 
t  distress  for  rent,  commenced  in  the  bailiff's  name  an  action 
against  the  sheriff,  for  taking  insufficient  pledges;  and  the 
bailiff  afterwards,  without  the  lessor's  privity,  released  to  tho^ 
sheriff,  the  Court  set  aside  the  release,  and  a  plea  thereof 
puJM  darrein  continuance.  Although  in  Jones  v.  Herbert  (/) 
this  Court  held,  that  they  would  control  the  legal  gpwer  of  a 
co-plaiotiff  to  release  pui$  darrein  continuance,  ou  a  sog« 
gestion  that  the  other  plaintiff  was  the  party  beneficially 
interested,  on  a  very  strong  case  of  fraud  only,  and  not  other* 
wise :  still  however,  if  that  case  be  looked  at,  it  will  be  seen 
that  the  affidavits  put  in  by  the  defendant  were  a  sufficient 
answer  to  the  application. 


(•)  Doug.  407.  S.  C.  1  Bo:  tf  PuU  448,  n,     ■       {h)  1  Salk,  f  60.- 
(c)  1  CAtt«y'«  Rtp.  S90.    ■        (d)  7  Tkauit.   9.  (e)  Id.  49.- 

C/)  Tnmf.  4S1. 
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:1820.  Mr.  Serjt  L«R5   now  shewed  cauae.     The  cases  cited 

^1^^^        were  inapplicable  to   the  present.    The  plaintiffs  were  in 

V.  partnership  at  the  time  the  defendant's  debt  was  contracted, 

and  he  paid  the  amount  to  one  of  them,  who  was  authorised 

to  receive  it.     Legh  v.  Legh  and  Payne  v.  Rogers  were 

bottomed  in  fraud  dnd  collusion ;  here,  however,  there  was 

no  fraud ;  and  in  Jones  v.  Herbert  the  Court  said,  that  where 

a  co-plaintiff  is  by  law  competent  to  give  a  release,  and  they 

'  were  called  upon  to  set  it  aside  against  the  law,  on  the  ground 

of  fraud,  the  plaintiff  applying  must  ma  ke  out  a  very  strong 

case  of  fraud.    That  case  is  decisive   of  the  present,  and 

therefore  the  release  given  by  Dowson  to  the  defendant  is 

good. 

Mr.  Seijt.  Blosset,  in  support  of  his  rule,  was  stopped  by 
the  Court. 

Lord  Chief  Justice  Dallas. — From  the  facts  of  this 
case,  I  am  of  opinion  that  the  release  cannot  be  set  aside. 
The  defendant,  previous  to  the  partnership  of  die  plaintiffs, 
dealt  with  Dowson  alone,  afterwards  with  him  and  ArtoUj 
and  after  the  partnership  was  dissolved,  both  of  them  ap- 
plied to  him  for  payment.  An  action  was  brought  by  both 
in  the  mont^  of  September^  pending  which  Dowson  gave 
a  release  to  the  defendant,  without  the  knowledge  of 
Arton ; — t^iis  was  not  fraudulent  per  se,  and  it  appears  tliat 
the  defendant  on  receiving  the  release  paid  Dowson  the 
sum  due  to  him  and  his  partner.  It  is  quite  clear  that  one 
plaintiff  may  release  a  cause  of  action  brought  by  two,  and 
therefore  the  Courts  have  laid  it  down  as  a  leading  prin- 
ciple, that  a  release  may  be  set  aside  if  there  be  fraud  be* 
tween  the  parties,  but  that  the  party  applying  must  make  out 
a  very  strong  case  of  fraud.  The  defendant  here  knew  that 
the  plaintiffs  were  partners,  and  the  action  was  brought  in 
the  names  of  both.  The  defendant  could  not  then  know 
that  Arion  alone  was  to  receive  the  money  under  the  deed  of 
^   dissolution.     Dozcson  afterwards  nj^plicd  to  the  defendant  for 
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payment,  aod  he  was  fully  competent  to  settle  the  account.        IStO. 
.  There  seems  to  have  been  neither  fraud  nor  collusion  between       x^j^ 
Dow9on  and  the  defendant,  nor  is  there  any  reason  to  say,  that  «• 

any  fraud  exbted  between  Dowson  and  his  partner;  though  ^ 

his  giving  the  release  might  be  improper,  still  it  is  not  firan* 
dulent,  and  although  the  defendant  was  thereby  dischai^ed 
from  the  payment  of  costs,  still  it  would  not  amount  to  a 
fraud,  as  against  virion*  It  is  clear  tliat  a  release  may  be  set 
aside,  thotagh  it  be  apparently  good,  but  fi^ud  must  first  be 
proved  against  It,  arid  I  am  therefore'  of  opinion  that  this 
plea  must  stand; 

Mr.  Justice  Pabk. — ^1  am  of  the  same  opinion.  In  all 
the  cases  from  Legh  v.  Legh  to  Jones  v.  Herbert  this 
Court  has  refused  to  interfere  to  set  aside  instruments  of 
this  descripUon,  unless  fraud  be  clearly  establuhed,  and  such 
fraud  cannot  be  inferred,  but  must  be  manifestly  apparent. 

Mr.  Justice  BuRBouGil  and  Mr.  Justice  Richabdson 

concurring. 

Rule  diKbaiiged. 


Taesday.  ' 
Butt  v.  Sir  Nathaniel  CoNANt,  Kat.  Feb.8th. 

Tilts  was  an  action  of  trespass  and  false  imprisonment  AJnatieeoftlM 

Hie  declaration  stated,  ihat  the  defendant  on  the  7th  of  j^'^blfol^ 

Marchf  1817,  assaulted  the  plaintiff,  and  compelled  him  to  ^^'^"^^|J|'^ 

go  along  divers  public  streets  to  the  Public  OfHce  in  Bow  mcnt  found, 

Sir&Hf  and  also  imprisoned  him  in  Newgate,  and  kept  him  in  4e  first  in- 

there  without  any  probable  cause  for  one  hundred  days  then  *|J^  ^  ^^ 

next  foUowinfff  contrary  to  the  laws  and  customs  of  this  tealm,  appKhend  a 
^  ''  party  dMfged 

on  oath  with 
pabUthlag  a  libel,  and  require  him  to  fiad  bail,  aad  lo  default  of  sureties 
to  coanait  him  to  prison  to  abide  hb  trial. 


|98  6AIV8  ZH  HIIART  T^RMy 

ia20.       whereby  the  plaintiff  was  not  only  gread;  mjiired  in  I^j  wai 

^^"^       mind,  but  was  also  greaUy  exposed  and  injured  in  his  credit 

V.  and  circumstances,  and  during  that  time  prevented  from 

^*^"*'      transacting  his  lawful  affairs,  and  put  to  great  expence  for 

bis  support. during  hb  imprisonment,  and  in  procuring  his 

dischaige..   The  defendant  pleaded  not  guiUy^  whereupon 

issue  was  joined. 

..  At  the  trial  of  the  cause  before  Lord  Chief  Justice 
Dalloi,  at  Middluex^  at  the  Sittings  after  Hilaty  Term, 
1819i  the  Jury  found  a  special  verdict,  which  sUted,^ 
that  on  the  5th  of  Mareh^  1817f  the  plaintiff  unlaw- 
fully composed  and  ptiblisbed,  and  caused  to  be  stuck  up^ 
affixed,  and  distributed  in  divers  pttblic  st^eeta  i^  places 
within. the  city  and  liberty  of  Westminster ,  in  the  eoimty  of 
Middlesex,  and  elsewhere,  a  certain  libel,  entitled . 

"FAIR  PLAY'S  A  JEWEL'* 

and  which  libel  was  as  follow^ : — **  Whereas  I«prd  Chief 
Justice  Ellenborough  (thereby  meaning  the  Right  Honor- 
able Edward  Lord  Ellenborot^h,  then  being  Chief  Justice 
of  his  Majesty's  Court  of  King^s  Bench,  since  deceased) 
has  committed  a  robbery  of  ^£1000  upon  me  (meaning 
the  plaintiff)  by  passing  a  sentence  to  make  money,  and  to 
put  the  King's  fines  into  his  own  pocket,  instead  of  going 
into  the  public  treasury4  I  do  hereby  placard  him ,  as  a 
disgrace  to  tlie  Bench  of  Judges,  the  society  of  gentlemen, 
and  the  nation  at  large.  Signed  £•  G.  Butt**  (meaning  the 
plaintiff.)    And  also  a  certain  other  libel,  entitled 

'*  PILLORY  PILLORY!" 

^  Mr*  Buti,  (meaning  the  plaintiff,)  and  Lord  Ctt$tkrjMtgh^ 
(thereby  meaning  the  Right  Honorable  Robert  Henry  Lord 
Castlereagh,  then  and  still  being  one  of  hb  AJiQesty's  Privy 
Counsellors,  and  a  Member  of  the  House  of  Commons) 
and  which  said  last  mentibned  libel  was  and  is  as  foUowa : — 
*<  I  (meaning  the  plaintiff)  do  hereby  placard  Lord  Castle^ 
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reagk  {mewaing  the  said  Robert  Henry  hord  Casikreagh)  for  IMO. 
luiFing  stated  a  gross  £dsdiood  in  the  House  of  Commonsy  in  ^^ 
the  debate  on  the  1 1th  July,  1814,  when  I  was  a  prisoner  m  v. 

the  King*i  BemrA  prison,  to  answer  his  (meanfaig  Lord 
CatilereagKi)  own  purposes,  in  stating  to  the  House,  as 
^reported  in  the  Timet  newspaper  of  the  l£th  Jtify,  1814, 
that  I  (meaning  the  plaintiff)  had  petitioned  the  gofemment 
for  die  mercy  of  the  cromn,  and  upon  which  case  the  pillory 
sentence  was  taken  off.  My  (meaning  the  plamtiff's)  petition 
was  to  the  Prince  Regent  to  be  liberated,  being  unjustly  con- 
victed by  Lord  EUenborough  (meaning  the  said  Edward 
Lord  EUenborough  as  such  Chief  Justice  as  aforesaid)  to 
make  money  of  me.  Signed  R.  G.  ButtJ*  (meaning  the 
plaintiff). 

That  after  the  composing,  publiAing,  sticking  up,  affixing, 
and  distribriting  of  the  said  libels  by  the  plaintiff,  to  wit,  on 
the  6th  of  March,  1817,  information  thereof  on  the  oath  of 
divers  credible  witnesses  was  duly  laid  before  the  defendant, 
then  and  still  being  one  of  the  Justices  of  our  Lord  the 
King,  assigned  to  keep  the  peace  in  and  for  the  said  city  and 
liberty  of  Westminster,  in  the  county  aforesaid  \  and  also  to 
hear  and  determine  divers  felonies,  trespasses,  and  misde* 
meanors  therein  committed,  on  which  information  the  de- 
fendant, as  such  Justice,  on  the  day  and  year  last  aforesaid, 
made  out  and  granted  hb  certain  warrant,  under  his  hand  and 
seal  of  office,  for  the  apprehension  of  the  plaint,  for 
publishing  the  said  libels,  in  order  that  the  [Jaintiff  might  be 
brought  before  the  defendant,  or  some  other  of  his  Majesty *s 
Justices  of  the  Peace,  in  and  for  the  county,  city,  and  liberty 
of  fVestminsier,  to  be  examined  and  dealt  with  according  to 
law.    The  warrant  was  as  follows : 

PubUc  Office,  Bow  Street. — To  all  constables  and  others, 
hb  Mi^sty's  officers  of  the  peace,  whom  these  may  concern. 
—-These  are  in  his  Majesty's  name  to  command  you  and 

b2 
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I8d0.       every  of  jou  upon  sigbt  hereof^  to  take  and  bring  before 


or  some  other  of  his  Majesty's  Justices  of  the  Peace  for 
*r"         fVeslminUer,  the  body  of  R.  G.  BuU  (the  plaintiff;)  of 


COUAMT. 


whom  you  shall  have  notice,  to  answer  to  all  such  natters 
and  things  as .  on  his  Majesty's  behalf  shall|  on  oath,  be 
olgected  against  him,  (plaintiff);  for  that  he,  on  the  5th 
of  March  instant,  did  publish,  and  cause  to  be  publbhed, 
a  certain  wicked,  scandalous,  and  malicious  libel,  imputing 
the  crime  of  robbery  to  Edfgard  Lord  ElUnbortnig/h 
Lord  Chief  Justice  of  his  M^esty's  Court  of  Kingt 
Bench,  and  another  wicked,  scandalous,  and  malicious 
libel,  imputing  to  Robert  Henry  Lord  Casikreagh^  that 
he  had  suited  a  grosa  falsehood  to  the  House  of  Com- 
mons, to  answer  his  own  purposes,  and  to  the  said  Edward 
Lord  EUenboroughj  that  he  had  unjustly  convicted  the 
plaintiff,  to  make  money  of  him,  against  the  peace,  ftc.** 
This  warrant  was  duly  signed  and  sealed  by  the  defendant* 
That  the  defendant,  on  the  7th  of  March,  1817,  caused 
the  plaintiff  to  be  arrested  and  taken  into  custody  on  the 
warrant  for  publishing  the  said  libels,  and  to  be  brou^t  and 
taken  before  the  defendant  as  such  Justice,  to  be  examined 
and  answer  before  him,  touching  and  concerning  the  publish- 
ing the  said  libels  by  the  plaintiff,  to  be  dealt  with  according 
to  law;  and  that  on  the  neglecty  refusal, and  default  of  the 
plaintiff  to  find  surety  or  suDeties,.to  answer  in  due  course  of  law, 
for  publishit^  the  said  libels,  the  defendant|being  such  Justice, 
by  hi*  certain  other  warrant  under  his  hand  and  seal  of  oiBce, 
committed  the  plaintiff  lo  the  custody  of  the  keeper  of  his 
Miyesty's  gaol  of  Newgaiet  the  plaintiff  .preferring  it  to  any 
other  gaol,  whereto  he  might  be  committed.  And  thereby 
required  the  said  keeper,  or  his  deputy,  to  receive  into  his 
hand;!  Uie  body  of  the  plaintiff,  therewith  sent  him,  chaiged 
before  him,  the  defendant,  as  such  Justice  as  aforesaid,  upon 
oath  for  publishing  the  said  libels,  and  him'  the  plaintiff  safely 
to  keep  in*  his  custody  for  want  of  sureties,  until  the  plaintiiE 
iiliould  be  (llscbaiged  by  due  course  of  law,  wherefore  the 
plaiutiff  was  accordingly  committed  and  taken  into  the  custody 
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of  the  said  keeper^  and  was  afterwards  convicted  and  found        isM. 
guilty  of  the  libels  in  due  course  of  law.  ^^ 


BOTt 


That  the  several  acts  in  the*  declaration  mentioned,  and  ^***** 
thenib  complained  of  and  allqied  to  be  trespasses^  were 
done  and  conunitted  bj  the  defendant^  under  and  in  pursuance 
of  the  said  warrants  so  issued  and  gimnted  by  him  as  afore- 
laidy  and  in  prosecution  thereof,  and  not  otherwise;  but 
whether  or  not  the  defendant  is  guilty  of  the  said  trespasses, 
the- Jurors  pray  the  advice  of  the  Justices  of  thb  Court: 
Ho  €ase  now  came  on  for  argument,  when 

Mr.  Serjt.  Fonghan  for  the  plaintiff,  having  premised  that 
the  only  point  was,  whether  the  fiicts,  as  stated  in  the  special 
Terdict,  were  a  sufficient  and  legal  defence  to  the  action,  ob* 
served,  that  it  involved  a  most  important  question  of  constito- 
tional  law,  as  it  affected  both  the  liberty  of  the  subject  and  the 
/reedom  of  the  press.    Admitting  the  grossness  of  the  libels, 
afft  that*  it  taiight  be  eipedient  to  clothe  a  Magistrate  with 
the  power  which  has  been  exercised  by  the  defendant,  still  the 
qtt^tion  itf,  wheAer  the  jurisdiction  he  has  assumed  iu  the 
lirMtrt'  instance  1>e  or  be  not  justified  by  law.    This  will 
depend  not  ob  mere  matter  of  inference  or  stritined  construc- 
tion, but  <m  some  dear  position  or  acknowledged  rule  of 
Isw.    Such  rule  can  only  be  derived  either  from  the  terms  of 
the  donmiission  of  the  peace,  under  which  Magistrates  act, 
or  by  statute  or  tlie  ancient  common  law.    If  it  be  not  de* 
rived  from  either  of  these,  the  language  of  Lord  Ctmden,  itk 
EMck  V.  Carrington(fl)  is    particularly  applicable,  Viz. 
that  '<  if  this  is  law  it  would  be  found  in  our'  books  *    ft 
most  be  inferred,  therefore,  that  if  it  is  notlo  be  found- there, 
it  is  not  law.   First,  then,  as  to  the  nature  of  the  commission ; 
originally,  the  peace  was  kept  by  persons  term^  Conserva- 


(a>^  mu.  «fl. 
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18aa»        torsj  aod  Justices,  in  the  first  instance,  had  no  greater  a*- 

"•^^^^        thoritj  than  they.    The  first  legislative  direction  was  made 

V.  in  tlie  1st  Edw»  S.  c.  16.  (a),  which  was  a  mere  order  that  tliq 

^"^"*'      peace  should  be  kept.    From  that  time,  however,  to  th^ 
33d  of  EHsabeih,  when  the  commission  under  which  ]^a* 
gislrates  now  act  was  settled,  their  powers  had  been  coosider- 
ablj  enlarged,  for  in  Lombard  (jb)  it  is  said,  that  it  wa^ 
the  '^  opinion  of  all  the  Judges  (and  £  Rich.  c.  3.  9*  is 
cited)  that  Justices  of  the  Peace  had  no  other  power  i^ 
the  first  but  only  eidpacem  regis  comervandam,  as  appeared 
by  the  statute  1  Edw.  3.  c.  16.    But  that  in  the  very  next  year 
.^wfter,  the  form  of  thdr  commission  was  enlarged,  so  as  they' 
had  the  statute  of  fVinton  in  charge,  and  were  both  enabled 
|o  enquire  of  felonies  and  trespasses,  and  warranted  also  to 
arrest  felons  that  were  indicted."    But  no  express  authority 
was  given  by  these  commissions  to  Magistrates  to  arrest 
felons  that  were  indicted,  if  by  tlie  common  law  a  Conser- 
vator of  the  Peace  had  such  power ;  and  if  felons  had  not 
been  indicted,  they  had  no  authority  whatever   to  arrest 
them.    The  original  authority  vested  iu  Magistrates,  ther^ 
fore,  was  the  mere  keeping  the  peace,  which  was  afterwards 
enhuged  from  time  to  time  by  various  acts  of  Parliament. 
The  form  of  the  commission  under  which  Magistrates  now 
act  was  settled  in  Michaelmas  Term,  1590,  at  a  conference 
of  all  the  Judges,  when  Sir  Christopher  JVray  was  Chief 
Justice  of  the  King's  Bench.    That  commission  compre- 
hends two  branches,  first,  as  to  what  Magistrates  are  em- 
powered to  do  out  of  Sessions,  and,  secondly,  in  Sessions. 
The  first  assigns  Magistrates  out  of  Sessions  to  keep  the 
peace,  and  cause  all  the  statutes  for  the  good  thereof  to  be 
kept,  and  punish  those  who  should  offend  against  them,  and 


(c)  By  which  it  is  provided,  that  for  the  better  maintenance  of  tbo 
peace  in  every  county,  good  and  lawful  men,  which  were  no  maiataiiicn 
of  evil  or  barretort,  should  be  assigned  to  keep  the  pe^ce* 

{t)  Book  t.  c.  9.  p.  40. 
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cause  diose  who  should  threaten  any  of  fhe  people  as  to  their 
persohsy  or  burobg  their  houses,  to  come  before  them,  to  ^^ 
compel  them  to  find  secmitj  for  the  peace  for  good  be-  Gokaiit. 
havionr,  and  on  refusal,  to  imprison  them  ttU  they  should  find 
it  Tliere  is  nothing  in  this  branch  Aat  touches  the  present 
question,  as  no  jurisdicfion  is  thereby  given  them  to  interfere 
ib  cases  of  libel,  as  they  lire  merely  authorised  to  preserve  the 
peace,  and  observe  aiid  execute  all  the  statutes  and  ordinances 
relating  thereto.  As  to  the  second  branch,  Magistrates  in 
Sessions  are  empowered  to  enquire  into  trespasses  and  other 
misdemeanors  and  offences ;  therefore,  under  Uie  term ''  tres« 
passes'*  they  have  a  jurisdiction  over  cases  of  libeL  That  has 
been  decided  in  the  cases  of  7%e  King  v.  Ri^l(a),  anSl 
The  King  v.  Summeri{b).  In  the  latter  case,  an  indictment 
had  been  preferred  before  Justices  in  Sessions  on  a  private 
libel,  and  Lord  Chief  Justice  Hyde  at  first  diought  it  was 
matter  of  error,  but  afterwards  altered  his  opinion  in  con- 
formity to  those  of  the  other  three  Justices,  who  held  it  to 
be  indictablej  because  it  tended  to  a  breach  of  the  peace. 
Lombard,  in  commenting  on  the  commission,  seems  to  think 
that  the  duties  of  Magistrates  must  be  executed  in  such  man* 
ner  as  is  imported  by  the  terms  of  the  order  itself;  for  he 
says,  (c)  ^*  But  even  as  the  conservation  of  the  Peace,  and 
the  execution  of  the  statutes  be  several  diings,  so  is  there  in 
the  first  branch  (^  clause)  two  distinct  ways  or  means  for 
the  efiFecting  of  the  same.  For  the  statutes  are  to  be  per- 
formed according  to  such  prescript  and  order  as  themselves 
do  deliver,  wherein,  if  no  ^ower  at  all  be  expressly  given  to 
any  one  Justice  of  the  Peace  alone,  then  can  he  not  other- 
wise compel  the  observation  thereof  than  by  admonition  only, 
and  calling  upon  the  parties :  in  which  behalf,  if  he  shall  not 
be  obeyed  accordingly,  he  is  to  prefer  the  cause  at  the  Ses- 
sions, and  to  work  it  to  a  presentment  upon  this  statute,  and 
so  by  die  help  of  his  fellow  Justices  to  hear  and  determine 

(«)  1  Sir  fF.  BL  368.— *(6)  1  Uv.  189.  (<?)  Boek  1.  c  9.  p.  46. 
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1820.        Lord  Coke,  whicb,  although  it  was  dbsented  from  by  Sr 
^1^^        Matlhem  HaUf  atill  he  iotended  to  eonfine  it  to  treason, 
«.  ftlony^  and  actual  breach  of  the  peace,  and  not  as  to  a  libel, 

vrhich  has  onlj  a  tendency  to  such  breaeh ;  for  the  chapter  in 
which  Halt  raises  the  objection,  relates  to  felonies  only  (a). 
'  So  in  the  chapter  on  the  arrests  of  felons,  he  sud(6),  that 
^  A  Justice  of  the  Peace  has  power  to  issue  a  warrant  to 
apprehend  a  person  accused  of  felony,  thoiq;h  not  yet  indicted. 
That,  upon  which  the  doubt  must  arise  to  those  that  made  a 
doubt  of  it,  must  certainly Jbe  Ae  statutes  of  Magna  Charts,'' 
snd  then  having  citecl  authorities,  he  stated  that  ^  all  the 
weight  of  the  question  upon  these  was  statutes  to  see  what  the 
law  of  the  land  was,  for  that,  if  these  preparatory  arrests  of 
felons  were  not  against  the  law  of  the  land,  they  were  not 
lestrained  by  these  statutes/'  In  another  passi^,  however, 
,  he  states  that  (c)  **  whether  genenlly  a  Justice  of  Peace  oat 
of  Sessions,  can  issue  a  warrant  to  apprehend  persons  offend- 
ing against  a  penal  law,  though  within  their  cognizance,  and 
so  to  bind  them  over  to  the  sessions,  or  in  de&ult  thereof  to 
commit  them,  and  tUs  before  indictment,  seems  doubtfol ;" 
and  he  says  *'  these  -things  seem  to  make  qjainst  it,  first,  be-' 
cause  some  acts  of  Parliament  particularly  and  expretoly  au- 
thorise them  to  it,  which  they  would  not  have  done  if  it  had 
been  otherwise  lawful;  and  secondly,  because  in  most  cases 
of  thb  nature,  though  the  party  were  indicted,  or  an  in- 
formation preferred,  yet  the  capia$  was  not  the  first  process, 
but  a  ffemre  facias  and  ditiringas;  and  in  cases  of  informa- 
tion no  process  of  outlawry  at  all  until  the  statute  £1  Joe  1. 
c.  4.  gave  such  process  in  actions  popular  as  in  actions  of 
.  trespass  vi  ei  armis**  So  Uawkin$(d}  discusses  the  question  af 
to  indictments  for  felony,  and  says  **  Inasmuch  as  it  seems  to 
have  been  the  constant  and  allowed  practice  of  late,  to  make 
out  warrants  on  the  suspicion  of  felony,  before  any  indict- 


(c)  UM$  PUn  rf  tht  errnm,  toL  I.  c.  50..  (6)  Fd.  roU  ti.  c.  13. 

page  ice,  (c)  U.  113.  (d)  Book  U.  c.  15.  •.  U. 
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fMDt  hath  been  found  against  the  person  suspected,  the  same  i820« 
seems  to  be  covnteoaneed  by  1  &  2  PkU.  If  Mary,  c.  id.  v^^/^' 
tad  2  &  3  P/iiL  Sf  Maty,  c.  10.  which  direct  in  what  manner  ^^ 
persons  brought  before  Justices  on  suspicion  shall  be  m-  Cpnanj. 
ifflined,  in  order  to  their  being  committed  or  bailed,  ai^  that 
ibe  andent  opinion  that  a  Justice  could  not  make  out  ar 
irarrant  against  a  man  for  felony,  who  had  not  been  b^re 
indicted,  had  been  contradicted  by  constant  experience;''  but 
he  goef  on  to  state  (a)  that  **  Where?er  a  statute  gifea  to  Any 
one  Justice  a  jurisdiction  over  wnj  ofience,  or  a  power  to 
require  any  person  to  do  a  certain  thing  ordained  by  such 
statute,  it  impliedly  gives  a  power  to  every  such  Justice  to 
anke  out  a  warrant  to  bring  before  him  any  person  accused 
of  sttcb  offence,  or  compellable  to  do  the  thing  ordainM  by 
neb  statute ;  for  it  cannot  but  be  intended  that  a  statute 
giving  a  person  jurisdiction  over  an  offence,  doth  mean  abo 
to  give  him  the  power  incident  to  all  Courts  of  com  pelting 
Ae  party  to  come  before  Mm,  and  it  wouM  be  to  little  pur-* 
pose  to  authorise  a  man  to  require  another  to  do  a  thing,  if  h 
were  to  be  utidei^tood  that  the  person  authorised  had  no 
power  to  compel  the  party  to  come  before  him.-^But  it 
seems  diat  anciently  no  one  Justice  could  legally  make  out  a 
warrant  for  an  offence  against  a  penal  statute  ,or  other  mis- 
demeanor, Gogmzable  only  by  a  Sessions  of  t^o  or  more 
Justices,  for  tliat  one  single  Justice  bath  no  jurisdiction  of 
such  ofieiice,  and  fegularly  those  only  who  have  jurisdiction 
over  a  cause  can  award  process  concerning  it;  yet  die  long, 
constant,  universal,  and  uncontrolled  practice  of  Justices  of 
die  Peace  seems  to  have  altered  the  law  in  thu  particular,  and 
to  hxm  ^ven  them  an  authority  in  relation  to  such  arrests  not 
now  to  be  disputed/'  But  he  states  still  further  (6)  that 
^^  As  to  the  evidence  on  which  such  a  warraut  is  to  be  granted, 
it  seems  probable  that  the  practice  of  Justices  in  relation  to 
diis  matter  also  is  now  become  a  law,  and  that  any  Justice 

4 

(c)  Book  ii.  c  13.  ss.  15.  Si  16..  (ft)  M.  1. 18. 


CDHA^T^ 


fHfd  CA8B8  IN  HILARY  TVRir, 

laUff  majr  jtttdfy  the  granting  of  a  warrant  for  the  arrest  of  any 
^^  person  upon  strong  grounds  of  suspicion  for  a  felony  or  oAer 
misdemeaBori  before  any  indictment  hath  been  found  against 
bim ;  yet,  inasmuch  as  Justices  chim  this  power  rather  by 
connivance  than  any  express  warrant  of  law,  and  since  the 
undue  execution  of  it  may  prove  so  highly  prejudicial  to  the 
reputation  as  well  as  the  liberty  of'  the  party,  a  Justice  of 
Peace  cannot  well  be  too  tender  in  his  proceedings  of  this  kind^ 
and  seems  to  be  punishable  not  only  at  the  suit  of  the  King, 
but  also  of  the  party  grieved/'  Hawkim  therefore  thought 
that  this  had  rather  been  acquired  by  connivance,  than  war-* 
ranted  by  kw,  as  applied  even  to  felonies ;  and  when  he  treats 
of  misdemeanors  he  means  those  only  which  amount  to  an 
actual  breach  of  the  peace,  and  with  this  Hale  also  agrees ; 
but  neither  of  fhem  carry  the  point  so  far  as  to  extend  it  to 
cases  of  trespasses  not  amounting  to  such  actual  breach. 
In  DaltorCs  Justice  (a)  it  is  said,  that  as  to  ^'  Justices  of  the 
Peace  binding  over  or  granting  a  warrant  against  offenders 
upon  any  penal  statute,  to  appear  at  the  Sessions  to  answer 
to  their  offence,  though  such  statute  be  within  the  power  of 
the  Justice,  yet  such  warrant,  or  binding  over  of  such 
offenders,  may  seem  not  warranted,  unless  it  be  specially  so 
appointed  as  it  is  by  certain  statutes;''  and  he  refers  to  the 
5th  Eliz.  c.  4.(6),  as  giving  them  a  power  to  commit*  There 
was  no  necessity  to  give  them  *  this  power  by  statute  if  they 
possessed  it  before  under  the  common  law,  or  by  virtue  of 
their  commission.  So  by  the  fiSd  EUz.  c.  10.  Magistrates 
were  empowered  to  examine  persons  offending  against  the 
Game  Laws,  and  take  a  bond  with  sureties  to  appear  to 
answer  the   offence  at  the  next  Sessions.     This  being   a 


(a)  Chap.  t69,  page  576,  ,     ,      , 

(6)  By  section  39,  it  is  enacted,  that "  Justices  of  Peace  shall  have  fnll 
power  to  hear  and  determine  all  offences  that  shall  be  committed  against 
that  statute,  or  against  any  branch  thereof,  as  well  upon  indictment  be. 
fore  them  in  Sessions,  as  upon  information,  action,  &c.  and  'may  by 
virtue  thereof,  make  process  against  the  defendant,  and  award 
excctttion/' 
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penal  law,  and  MagUtratea  having  a  jurisificifibn  to  Execute 
ity  there  could  be  no  n^essity  to  give  them  a  direct  power 
of  colnpelling  a  party  to  enter  into  a  recognizance,  xASi 
sureties,  if  it  was  before  given  bj  the  common  law ;  and 
Dalton  says  (a)  **  but  such  oflenders  ought  first  to  be  indicted, 
sod  tbereupoi)  process  from  the  Sessions  is  to  be  awarded 
sgainst  them  until  thef  come  in,  &c"  The  48th  Geo.  3. 
c.  58.  s.  l.(6)  furnishes  a  strong  inference  against  vesting  an. 
authority  m  a  Magistrate  to  commit  in  a  case  of  this  descrip- 
tion, as  that  statute  applies  only  to  the  Judges  of  the  King^i 
Bench,  who  are  by  virtue  of  their  commission  Justices  of  the 
Peace  throughout  the  kingdom,  and  therefore  have  all  the 
.  powers  with  which  Magistrates  are  invested.  Why,  therefore, 
did  the  L^Iature  deem  it  expedient  to  give  diose 
Judges  a  power,  before  information  filed  or  indictment  found, 
when  they  had  it  before,  by  virtue  of  the  commbsion  under 
iwiiich  they  were  acting  as  Magistrates  i  With  respect  to 
tile  cases  on  this  subject  it  has  never  yet  been  decided  that  a 
Justice  of  the  Peace  is  empowered  to  commit  a  person  found 
gulty  of  publishing  a  libel,  although  a  Secretary  of  State 
has  exercised  such  power.  But  the  particular  duty  of  a 
Secretary  of  Sute  is  to  keep  die  King's  Privy  Seal,  and  he 
it  also  a  Privy  Counsellor;  and  it  is  a  very  diflTerent  question 
whedier  he  may  not  be  authorised  to  exercise  this  power; 


1826. 
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(ft)  By  wUck  it  b  enacted,  that  **  Whenever  any  perMm  shall  be  diargad' 
with  any  offence  for  which  he  may  be  prosecuted  by  indictment  or 
iifonaation  in  Che  Court  of  Kmg^s  JBmcJs  not  being  treason  or  f«lony» 
and  the  same  shall  be  made  appear  to  any  Judge  of  the  same  Court 
by  affidavit,  or  by  certificate  of  an  indictment,  or  infommtion  being  filed 
against  such  person  in  the  said  Conrt  for  snch  offiBnce,.it  shall  be  lawful 
for  snch  Judge  to  issue  hb  warrant  under  hb  hand  and  seal,  and  tliereby 
cause  such  person  to  be  apprehended  and  brought  before  him  or  some 
•thcr  Jmigt  of  the  same  Court,  or  any  of  hb  Majesty's  Justices  of  tiM 
Peace,  la  order  to  hb  being  bound  to  hb  Majesty  with  two  snffidcnl 
lecniitieay  in  snch  sum  as  in  the  warrant  shaU  be  expressed,  with  con- 
dttien  to  appear  in  the  said  Court,  at  the  time  mentioned  in  such  war* 
raai^  wmd  to  answer  to  all  iadicUaents  or  iAf<»rma«ioi»  for  any  sach 
offence.'* 


Con  ANT. 
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1820.  for  in  (lie  case  of  Tke  Severn  Bishapi  (a%  who  had  bMh  cM»« 
^^"^  mitted  for  a  libeli  three  of  the  Judges  M*ere  of  opinion 
V.  that  they  were  entitled  to  be  discharged  under  die  ptirilege 

which  belonged  to  them  as  Peers^  it  Was  very  much  disciusad 
whether  this  warrant  wonM  haw  been  legal>  unless  it  had 
issued  and  been  actually  signed  at  the  Council  Boards 
Besides^  the  power  of  the  Secretary  of  State  is  confined  to 
seditious  libels  on  the  Oofemment,  and  he  is  therefcre  under 
their  controul.  Whether  he  derives  such  power  from  an 
immediate  mandate  of  the  Crown  is  ilncertain,  but  it  is  fi^ 
for  the  dignity  of  the  State,  that  he  should  be  entrusted  with 
it,  and  having  so  long  exercised  it,  it  cannot  now  perhaps  be 
disputed  or  rejected. — [Mr.  Justice  Burrough.  How  tlo  you 
distinguish  a  Secretary  of  State  from  a  Conservator  of  the 
Peace  ?]  He  has  not  the  same  authority.  The  oiRce  of  Secret 
tary  of  State  was  inferior  until  Ambassadors  were  received  by 
them  from  different  Courts.  This  ofBce  has  only  existed 
since  the  commission  of  the  peace  was  granted  to  Magis- 
trates. In  Entick  v.  Carriftgton^  Lord  Qamden  md{b),  that 
^  we  should  consider  the  usage  of  these  warrants,  (by  a  Se-i 
cretary  of  State)  since  Ae.Revohition  ;-^if  it  began  then,  it  is 
too  modem  to  be  law ;"  and  the  first  instance  of  a  r^k^ 
tace  to  the  authority  of  such  Secretary  was  in  the  ttifjk 
of  Queen  jtnntf  viz.  in  the  case  of  Tke  Queen  v.  Derby  f 
and  ritbough  he  has  so  long  eawrcised  this  power,  still  it 
does  not  even  now  appear  that  he  is  authorised  to  do  so^ 
But  the  same  power  is  by  no  means  to  be  extended  to  a 
Justice  of  the  Peace*  Even  the  jurisdiction  of  the  Secre* 
tary  of  State  to  commit  was  doubted  in  the  case  of  Tke  Queen 
V.  Derby  (c),  where  the  question  arose  on  a  commitment 
by  Jthe  Secretary  of  State  for  a  libel  against  the  Government ; 
and  it  was  urged  there  he  could  not,  although  he  mq^bt 
in  cases  of  treason  or  felony,  because  there  was  no  offence 
on  ^^hich  a  commitment  might  be  made  by  law  until  indict* 

(•)  4  ataU  Tritthf  303.  (fr)  t  fViis.  g9g.        ■  (c)  Forte«cv<,  140. 
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ment  or  pretentmenty  but  in  support  of  his  jmisdieUon  iC  1890. 
wss  argued  that  it  was  not  a  commitmenti  but  that  the  partj  ^^ 
tras  merely  kept  in  custody  m  order  to  be  eianiined,  aud  that 
bifing  acquiesced  to  such  commitment  he  could  not  object* 
Bat  the  language  of  Lord  Chief  Justice  Parker  shews 
Toy  forcibly  what  his  opunon  would  be  in  a  case  of  ibis 
description.  He  said,  **  Hie  urvrant  is  good  and  legaL 
Suppose  there  be  an  information  tq.  m  Justice  of  Peacte 
diat  one  is  a  feloui  may  not  be  send  a  warrant  to  have  him 
come  before  him?  If  the  officer  must  obey  the  warrant 
(as  be  must)  he  miist  seiza  bim  and  must  secure  him 
only  for  that  purpose^  and  this  is  nothii^  more.  To 
have  him  <iiaminfd  is  a  privilege,  and  for  the  benefit,  of  an 
ioDocent  mm ;  for  perhaps  on  the  examination  he  may  cle% 
bimseif,  and  then  he  will  be  discharged  ;  nay,  in  the  case  ol* 
fdonj,  the  Justice  of  Peace  is  bound  to  take  his  ezammnp- 
tion."  That  case»  however,  was  applicable  to  a  Secretary 
of  State,  and  not  a  Justice  of  Peace,  and  it  was  compared 
to  a  commitment  by  the  latter  on  a  chaige  of  felony,  and  not 
in.  a  case  of  libd.  Independently  of  that  case,  however, 
ii  that  of  TVJCing  v.  ffifii^ef  (a),  which  is  expressly  in  poml. 
Ihere  the  defondaot  was  a  Member  of  Parliameat  at  the 
time^  and  the  ground  on  wUch  he  was  discharged  was,  thai 
he  WW  entitled  to  his  privilege^  %b  a  libel  vras  not  an 
sctuai  breach  of  the  peace,  hut  merely  had  a  tendency 
thereto.  In  Sir  BaptiU  Hich's  csse(£)  the  question  was, 
whether  a  letter  that  wa^  sealed  and  -delivered  to  the 
party,  containing  scandalous  expressions,  was  actionable  «r 
not;  and  it  was  held  not  to  be  so,  because  it  was  only 
a  tendency  to  a  breach  of  the  peace.  Lord  Chief  Jus^ 
tioe  PraU,  (afterwards  Lord  Camden)  in  delivering  hit 
judgment  in  JVUkes^  case,  after  stating  that  the  de^^ 
fendant  was  entitled  to  his  privilege,  and  therefore  ought 
to   be  dischaiged  from    imprisonment  without  bail;   and 

(«)  S  mit.  151 (()  H9h.  915. 
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1899.  tsommenting  on  the  case  of  The  Seven  Bishops,  the  Foui^ 
JJJ^  Institute  (a),  and  Lord  TankerviUe's  case,  said,  «W6 
are  all  of  opinion  that  a  libel  is  not  a  breach  of  th6 
peace,  it  tends  to  the  breach  of  the  peace,  and  that  is  the 
utmost;"  and  he  concluded  by  saying,  ^'I  cannot  find 
that  a  libeUer  was  bound  to  find  surety  of  die  peace  in  any 
book  whatever,  nor  ever  was  hi  afny  case  except  one,  which  is 
that  of  The  Seven  BiahopSt  where  three  Judges  said,  that 
surety  of  the  peace  was  required  in  the  case  of  a  libeL 
Judge  Potve//,  the  only  honest  man  of  the  four  Judges,  dis- 
sented, and  I  am  bold  to  be  of  his  opinion,  and  to  say,  that 
case  b  not  law ;  but  it  shews  the  miserable  condition  of  the 
State  at  that  time;  upon  the  whole  it  is  absurd  to  require 
surety  of  the  peace  or  bail  in  the  case  of  a  libeller/'  The 
decision  of  the  Court  in  Wilkes*  case  (6),  is  of  the  highest 
authority,  and  unless  it  be  now  over-ruled  the  defendant  can- 
not be  entitled  to  judgment,  as  he  has  exercised  an  unwar- 
rantable power  and  authority.  The  case  of  Entick  ▼•  Cat' 
rtngton{c)  is  not  particularly  applicable  to  the  present,  as  ii 
was  discussed  principally  on  the  power  of  a  Secretary  of 
State,  which  does  nod  bear  even  die  most  distant  analogy  to 
that  of  a  Justice  of  the  Peace.  As  therefore  there  is  no^ 
thing,  in  the  form  of  the  commission  under  which  a  Mi^- 
trate.  derives  an  abthority  to  commit  in  a  case  of  this  desdip- 
tion,  nor  any  act  of  Parliament,  or  decided  cases  conferring 
siich  a  power,  and  there  being  no  evidence  that  he  can  ex- 
cicise  such  a  jurisdiction  by  the  common  law  of  the  land, 
which  must  be  most  clearly  defined,  the  plaintiff  is  entitled 
to  judgment.  At  all  events  the  cutis  of  proof  is  with  the 
defendant,  and  as  the  jurisdiction  lie  has  assnmed  is  in 
•xprtse  im^pnAm  of  the  liberty  of  the  subject,  it  must  be 
established  by  the  clearest  decisions,  and  the  most  mm* 
peachable  and  irresistible  authority. 


(«)  S5.-^— <^)  <  W^'  159.'     ■    (c)  U.  175. 
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Mr.  Scrjt.    Rosanquet^  contra. — No  dutinction  can  be        183()* 
drawn  in  cases  of  libel,  except  as  to  the  degree  of  aggrava*         T^,tt 
tion  ;  and  it  cannot  be  doubted  biit  that  the  libels  in  question       _   *• 
are  of  the  most  flagrant  and  aggravated    nature.    All  the 
text  writers  coiictir  in  stating  a  libel  to  consist  in  a  tendency 
(o  produce  disturbances  and    breadies  of  the   peace,  and. 
that  it  is  therefore  an  ofl'eftce  against  the  peace.     It  has  been 
contended  however,  that  it  does  not  amount  to  an  actual 
fareacii  of  the  peace ; — but  it  is  immaterial,  for  the  purpose  of 
the  present  question,  %iliether  it  be  a  breach  of  the  peace,  as 
it  is  termed,  in  contradistinction  to  those  offences,  which  are 
against  the  public  peace  of  the  realm,  and  greatly  to  the  dis- 
torbance  of  it,  or  whether  it  has  a  tendency  to  produce  such 
breach.     Admitting  that  it  does  not  amount  to  an  actual 
breach  of  the  peace,  still  it^oes  fur  beyoitd  a  mere  misde- 
meanor, charged  cofiira  pacem^  inasmuch  as  it  is  an  offence 
against  the  law  of  the  land ;  and  there  is  a  wide  distinction  to 
be  drawn  between  offences  against  the  peace,  althouglf  they 
may  not  amount  to  an  actual  breach  of  it,  and  those  offences 
which  are  simply  misdemeanors.     It  is  not  necessary  for  the  , 

defendant  to  contend,  that  a  Magistrate  is  empowered,  where- 
ever  a  party  is  subject  to  be  indicted  for  nonfeasance,  or  any 
species  of  misdemeanor,  to  issue  a  warrant  against  him ;  it 
is  sufiicieot  to  shew  that  he  is  authorised  to  i^sue  his  warrant 
before  indictment,  for  an  offence  of  this  de^^cription.  Libel 
has  always  been  treated  as  an  offence  of  great'  aggravation, 
and  is  cognizable  by  indictment,  although  an  action  mny 
not  iu  strictness  be  maintainable,  as  in  the  case  of  a  challenge. 
It  is  true  that  libel  was  little  known  in  early  times,  but 
whether  scandal  be  written  or  oral,  it  is  still  an  offence  against 
the  peace,  'ft  Btationia)  there  is  this  passage:  **  Nunc 
aulem  tEcewIum  est  de  minorUus,  et  levioritus  cnmimbus, 
qua   diviHter  ititentantur,  sicut  de  adioHilfus   injuriarum 


(a)  De  Corwitt,  Book  Ui.  c.  36.  foU  135.  cited  9  Btp.  60.  (a). 
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laM.       personaKbuSf  et  pertinent  ad  eoronam  e6  qu&d  aliqnanio  iuni 

JJJ^        contra  pacem  domini  regis.    Fit  autem  injuria  nan  solum 

r.  cum  quis   pugno  percussus  fuerit^  verberatus,  vulneratuSf 

*'^"**     vel  fustibus  auus,  ^verum  cum  ei  convitium  dictum  fueritf 

vel  de  CO  factum^  carmen  famosum  ei  hujusmodi^'*  In 
Bacon*s  Abridgmmtt  {a)  this  passage  is  referred  to  among 
other, aulborities,  and  it  is  termed  LibeUus  famosus  seu  in- 

famaioria  scriptura ;  wliich,  from  its  pernicious  tendency,  lias 
been  held  a  public  offence  at  tlie  common  law,  because 
it  is  productive  of  duelp  and  breaches  of  the  peace.  Lord 
Coke,  in  the  case  de  Libel/is  famosis  (b)  says,  that  "  every 
libel  which  is  called  Famosus  libellus  seu  infamatoria  scripr 
iura^  is  niadf  eidier  against  a  private  man  or  a  Magistrate 
^r  public  person ;  if  it  be  against  a  private  man  it  de- 
terves  a  severe  punisbmeuty  for  although  the  libel  be  made 
against  one,  yet  it  incites  all  those  of  the  same  family,  kin- 
dred, or  society  to  revenge,  and  so  tends  per  consequens  to 
quarrels  and  breach  of  the  peace,  and  may  be  the  cause  of 
sheddmg  of  blood,  and  of  great  imronvenience.  If  it  be 
jigainst  a  Magistrate,  or  other  public  person  it  is  a  greater 
offence^  for  it  concerns  not  only  the  breach  of  the  peace, 
but  also  the  scandal  of  government."  The  libels  in  question 
clearly  concern  a  breach  of  the  peace,  and  are  a  scandal 
on  the  government  of  the  country.  In  the  more  modern 
authorities,  the  tendency  to  provoke  a  breacb  of  the  peace 

.  is  uniformly  stated  to  be  the  ground  on  ^hich  libel  is  inr 
dictable.  A  distinction  however  has  been  taken  in  respect  of 
offences  which  concern  a  breach  of  the  peace,  although  npt 
actually  so ;  in  the  one,  sureties  for  good  behaviour  are  re- 
quired, in  the  other,  securities  for  the  peace;  for,  in  the  Year 
Book(c),  the  Treasurer  of  the  King's  Household  and  Sir 
Richard  Corbet,  Knt.  were  bound  to  the  King  de  bene 
gereudo,  and  they  went  with  swords  and  other  defensible  wea* 
pons  openly  in  Westminster  Hall,  and  it  was  held,  that  their 

(a)  Tit,  Libel,  A (fr)  5  Rfp- 125.  (a) (c)  2  H«».  7.  fol.  2  *  S.  pU  7. 
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TCfogiiiianoes  were  forfeited  by  their  merely  wearing  arms,  1820. 
ttllhough  there  bad  been  no  aifray  or  battery,  as  it  tended  to  ^^ 
m  breach  of  the  peace; — because  the  parties  bound  shoald  «• 

have  demeaned  themselves  so  as  not  to  give  cause  to  break 
tbe  peace  and  put  the  peofJe  in  fear.    There  are  four  cases 
in  wbkli  the  arrest  and  commitment  of  persons  for  libel  have 
besn  called  in  question,  and  objteted  to,  vix.  those  of  The 
Seam  Biikeps,  The  Quem  v.  Derby,    The  King  v.  Br^ 
bwyifl),  and  The  Ki$^  v.  WHke$.    In  two  of  these  the 
anest  was  objected  to,  on  the  ground  of  privilege ;  and  in  the 
other  two,  tbe  question  turned  on  the  authority  of  the  person 
by  vhon  the  arrest  was  made,  namely  the  Secretary  of  State. 
The  Seven  BiJwps  and  fVilke^n  case  turned  on  privily 
alone;  and  it  was  assumed   throughout  the  whole  of  the 
arginneaty  that  if  the  parties  had  not  been  privileged,  the 
arrest  woAU  have  been  good  and  legal.    The  first,  among 
other  points,   raised   the   main  question,  whether  Bishops 
were  liable  to  be  accused  for  libel,  being  Lords  of  Parlia- 
ment ;  and  4n  HowelFs  State  Trials  {b),  Lord  Chief  Justice 
Wright  observed,  in  the  course  of  the  argument,  that  tbe 
only  point  to  be  looked  at  was,  whether  there  could  be  « 
commitment  of  a  Peer  for  a  bare  misdemeanor.    In  Wilkes^ 
case  three  objections  were  taken,  and  in  the  two  first  it  was 
net  even  affected  to  be  argued,  that  an  unprivileged  person 
could  not  be  arrested  for  a  libel ;  on  the  contrary,  the  Ian« 
guaga  of  Lord  Chief  Justice  Pratt ^  in  giving  judgment  on  ' 
the  second  olgection,  appears  to  have  considered  that  he 
night;  for  it  was  there  contended,  that  the  libel  should  be 
fully  set  out  in  the  warrant;  but  his  lordship  said(c),  '^The 
nature  of  the  oflfence  of  libel  is  well  known  to  us,  and  it 
is  such  a  misdemeanor  as  we  should  require  good  bail  for  ;** 
and  therefore  it  was  unnecessary,  in  that  case,  to  have  set  out 


I 
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18^.       the  particular  libel  in  the  warrant.    The  third  point  in  di9( 
^JJ^       case  turned  solely  on  the  ground  of  pritikge,  bat  it  w«i 
V.  never  attempted  to  be  argued  that  a  common  penonwas 

^""Y"^*      not  liable  to  be  held  to  bail  for  a  libeL    Besides,  that  case 
i  has  been  very  differently  reported,  and  a  different  conclusion 

,    dravm ;  fbr,  according  to  Wibonf  Lord  Chief  Justice  Pratt 
b  leporttd  to  have  uiHa),  <'Upon  the  whole  it  b  absurd 
.to  require  sureties  of  the  peace  or  bail  in  the  case  of  a 
libdleri  and  therefore  Mr.  WUhes  must  be  discharged  from 
hb   imprisonfkient ;"   but  in  HowdTt  State  Tnahj  where 
his  Lordship's  judgment  b  stated  at  length|  it  appears  that 
.he  said  (6),  <'  Perhaps  it  implies  an  absurdity  to  demand 
sureties  of  the  peace  from  a  libeller.    Howeveri  what  was 
done  in  the  case  of  The  Seven  Bishops  I  am  bold  to  deny 
was  law.    Upon  the  whole,  though  it  /shouId  be  admitted 
that  suretbs  of  the  peace  are  reqitirable  from  Mr.  fVilkeSf 
still  his  privilege  of  Parlbment  will  not  be  taken  away  till 
sureties  have  been  demanded  and  refused.*'     I1ie  cases  of 
The  Queen  v.  Derby  and  The  King  v.  Erbury,  proceeded  on 
an  objection  to  4he  particular  person  by  whom  the  warrant 
was  granted,  namely,  the  Secretary  of  State;  and  it  was 
contended  that  '  hb  authority  was   much  inferior  to   that 
of  a  Justice  of  the  Peace,  because  he  could  not  adminbler 
an  oath,  or  hold  persons  to  bail,  but  it  was  not  di^re  at* 
tempted  to  be  argued  that  a  Secretary  of  State  had  nny 
power  or  authority  which  did  not  belong  to  a  Magistrate  or 
Conservator  of  the  Peace.    In  answer  to  the  objectioos  in 
the  former  case,  it  was  said  by  the  Counsel  for  the  Crown^ 
tliat  if  they  prevailed  it  would  make  an  end  of  all  warmnts 
of  Justices  of  the  Peace,*^  and  that  the  warrant  there  was  not 
a  commitment,  but  only  what  was  necessary,  in  order*  to  the 
defendant's  being  examined ;  and  Lord  Chief  Justice  Parker 
put    the    case   of  a  Justice   of   the  Peace    granting  bis 

(o)  t  WOb.  160,    ■        (6)  Vol.  x\x.  page  993. 
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warrant  for  felony,  merely  for  the  purpose   of  illustraiion.        1820i 
In  the  first  instance^  when  a  Magistrate  issues  his  warrant  to 


bring  a  party  before  htnuy  he  is  merely  detained  in  ctistddy  r, 

until  he  answer  to  an  examination  before  such  Magistrate,  in 
order  to  ascertain  whether  faaibbe  required  or  not,  in  default 
of  which,  if  necessary,  he  may  be  eventually  committed  to 
take  his  trial.    It  has  been  contended,  that  the  power  of 
commitment  is   confined  to  actual  breaches  of  the  peace, 
or  cases  where  suretiea  may  be  required,  but  a  person  may 
be  arrested  on  a  warrant  of  a  Magistrlrte  for  the  most  trifling 
assault,  and  committed  to  prison  if  he  does  not  find  bail ; 
but  no  surety  of  the  peace  can  be  required,  because  such 
assault  has  been  committed*    It  is  equally  olear  that  there 
are  many  cases  in  which  a  Magistrate  may  issue  his  warrant 
and  commit  in  the  first  instance,  where  there  has  been  no 
actual  breach  of  the  peace,  as  for  a  conspiracy  to  levy  war 
against  the  King,  which,  although  it  does  not  amount  to 
treason,  is  the  highest  fpecies  of  misdemeanor  of  which  a  sub- 
ject can  be  guilty;  it  is  a  misdemeanor  while  it  rests  in 
conspiracy,  for  which  a  party  may  be  committed.    So  in  the 
case  of  a  challenge,  there  is  no  actual  breach  of  the  peace, 
but  it  is  an  oiFence  contra  pficem^    for   which   the  chal- 
lenger may  be  proceeded   against  either  by  indictment  or 
*  information,  and  be  immediately  arrested  and  held  to  bail* 
Hie  opinion  6f   Lord    CoA:^  has  been  expressly   contra- 
dicted by  my  Lord  Hdhf  who  plainly  shews  *  that  the  au* 
thorify  in  the  Year  Book^  on  which  the  foriper  principally 
rdied,  did  not  justify  him  hi  the  conclusion  he  has  drawn, 
diat  a  Magistrate    could   not    commit  for   felony  befdre 
iodictment  found;    for   the  very  object    of   the    statutes 
of  PhUip  Sf  Mary,  was  to  prevent  Magistrates  from  im- 
properiy  admitAng  persons  to  bail.    They  recognized  the  * 
practice  of  persons  being  brought  before  Magistrates,  and 
theo  assigned  them  a  duty  which  they  either  Imd  neglected,  or 
had  not  before,  viz*  to  take  an  examination  which  was  to  be 
returned »  and  these  statutes  were  passed  before  Lord  Coke 
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IMO.        wrote  the  passage  id  qaestjon.  It  has  been  admitted  that  these 
statutes  have  given  Magistrates  power  to  commit  in  cases  of 


fiirrr 
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V.  felony,  but  they  are  equally  empowered  to  arrest  and  commiC 

in  cases  of  common  assault,  for  Lord  tide  does  not  confine 
himself  to  cases  of  felony,  but  says,  that  (a) "  Justices  of 
Peace  may  also  issue  their  warrants  within  the  precincts  of 
their  commission,  for  apprehending  persons  chaiged  of  crimes 
within  the  cognizance  of  tlie  Sessions  of  the  Peace,  and  bine) 
them  over  to  appear  at  the  Sessions,  and  this,  though  the 
offender  be  not  yet  indicted ;  and  therefore  the  opinion  of 
Lord  Coke  (jb)  is  too  8traq;bt-laced,  and  if  it  should  be  rer 
ceived  would  obstruct  the  peace  and  good  order  of  the  kiiig* 
dom ;  and  the  Year  Book  of  14  Hen.  8.  16-  upon  which  he 
grounded  his  opinion,  was  no  solemn  resolution,  but  « 
sudden  and  extra-judicial  opinion,  and  the  defendant  had 
liberty  to  amend  his  plea  as  to  the  circumstance  of  time, 
to  the  end  that  it  might  be  judicially  settled  on  demurrer." 
Sbce  writs  of  Kabeof  corptu  were  granted,  no  person  cao 
be  arrested  without  a  legal  cause,  which  must  be. duly  stated. 
In  cases  of  treason,  a  Magistrate  m^y  commit,  although  it 
be  not  a  proper  subject  for  consideration  at  the  Sessions ;  a 
fortiori  therefore  be  may  commit  in  ciues  of  libel,  for  by 
the  tenor  of  his  commission  he  is  assigned  to  keep  the  peace^ 
and  cause  all  ordinances  and  statutes  to  be  kept,  which  are 
made  for  the  conservation  of  the  peace,  and  the  quiet 
government  of  the  people ;  and  then  follows  the  authority 
respecting  enquiries  at  the  Sessions.  If,  therefore,  libel  be  an 
offence  for  which  a  person  may  be  arrested  before  indict- 
ment, a  Mag^trate  is  the  only  proper  person  to  carry  such 
arrest  into  execution,  and  more  particularly  so,  as  he  is.  em- 
powered to  issue  his  warrant  for  other  misdemeanora. 
This  position  is  fortified  by  Hawkins,  ^ho  says  (c),  <'  there 
aeems  to  be  no  doubt  but,  that  a  warrant  may  be  lawfully 


(a)  Bosk  I,  c.  50,  page  579.— (6)  4  tmt.  m— — (c)  Book  VU 
Q*  15*  s.  15. 
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granted  by  any  Justice  of  Peace  for  ireason,  felony,  or  1820. i 
prttmutiiref  or  any  other  offence  agaiost  ihe  peate,  as  hath  ^^^ 
been  more  fully  shewn  in  another  chapter.'*  lliat  chapter  is  ^  «. 
Ihe  eighthi  in  which  libei  is  expressly  included  among  those 
offences  over  which  tiie  Sessions  have  jurisdiction,  (d)  DaU 
ion  is  mi  authority  to  shew  that  a  Justice  of  the  Peace 
is  empowered  to  issue  his  warrant  in  a  d^se  of  this  de- 
scription, for,  he  says,  in  speaking  of  surety  for  good  be- 
haviour (ft),  that  **  it  is  of  great  affinity  with  that  of  the 
peace,  and  is  provided  chiefly  for  the  preservation  of  the 
peace  ;**  and  he  dra>vs  a  distinction,  and  observes,  that  "  the 
peace  is  not  broken  without  an  affray  committed,  battery, 
assault,  imprisoning,  or  extremity  of  menacing; — whereas 
die  good  behaviour  may  be  broken,  and  the  party's  recog- 
nizance forfeited,  iirst,  by  the  extraordinary  number  of  people 
attending  on  the  ^party  bound ;  secondly,  by  his  wearing 
anns  or  other  weppons  more  than  he  hath  usually  dcnie; 
thirdly,  by  using  words  or  ihreatening,  tending  or  incitiiig 
to  a  breach  of  the  peace;  and,  fourthly,  by  doing  any 
other  thing  which  shall  tend  thereto,  or  put  the  people  iii 
fear,  although  there  be  no  actual  breach ;  yet  (he  remarks) 
these  four  last  matters,  as  they  are  breaches'  of  the  goocl 
behaviour,  so  are  they  also  cause  to  bind  a  i^an  to  the 
peace ;  yea,  tkey  are  breaches  of  .the  peace,  and  a  forfeiture 
of  the  recognizance."  In  the  next  chapter  (c)  he  says, 
that  **  libellers  may  be  bound  to  their  good  behaviour  as 
disturbers  of  the  peace,  whether  they  be  the  contrivers, 
procurers,  or  publishers  of .  the  libel ; — for  ancji  libelling  and 
defamation  tendeth  to  the  raising  quarrels  and  effusion  of 
blood,  and  are  especial  means  and  occasions,  tending  and 
inciting  generally  to  the  breach  of  the  peace."  If,  therefore, 
libel  be  an  offence  for  which  a  party  may  be  apprehended, 
a  Magistrate  may  bring  him  before  him  before  indictment 
found,   for  tbe  purpose  of  giving   security  for   his   good 

(€>B<Mk  U.  c  a.  St^d-i. <fr)  C.  lis,  page  tOS.  (c>  AH,  page  il«. 
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1620.        beliavioar,  aiid  commit  hiiu  till  he  find  such  security.     So 
^J^        Dallofif  after  reciting  ilie  restraining  statute  of  25  EJw.  3. 
V.  c.  4.  and  subsequent  statutes,  says  (a),  **  But  yet'  for  inu*- 

demeanors  done  against  the  King's  peace  (as  for  treason, 
^  Tclony,  or  breaking  of  the  peace,  8vc.)  the  ofienders,  as  well 

by  the  common  law,  as  by  divers  statutes,  may  be  arrested 
and  iroprisonedby  the  officers  of  Justice." — It  has  been  said, 
however,  that  if  usage  be  contrary  to  the  principles  of  law,  it 
aflbrds  no  ground  to  aker  or  vary  it ;  but  in  the  present  case 
such  usage  is  neither  contradictory  to  principle  or  authority, 
but  confirmatory  of  bo.th ;  for,  as  far  as  general  terms  can  go, 
the  opuiions  of  all  the  text  writers  are,  that  a  Magistrate  has 
such  an  authority  as  has  been  exercised  in  the  present  instance. 
Further,  however,  it  appears,  that  the  practice  has  been  con- 
sbtent  with  the  terms  laid  down  by  those  writers ;  for  by  a 
return  which  was  made  to  the  House  of  Lords  (b)»  on  the 
subject  of  commitments  for  libels,  it  sippears^  that  from  the 
3d  of  Anne  (1704)  ig  3d  Geo.  3.  (1763)  there  have  been,  in 
uninterrupted   succession,   no   less    than   one  hundred    itnd 
twenty-three  commitments  for  various  kinds  of  libels,  only 
three    or    four    of  which    were    by  Secretaries    of   State. 
But  the  officer  was  only  directed  to  make  a  return  when 
recognizances  had  been  taken;  he  did  not  therefore  make 
a  return  of  other  cases,   which  are  equally  applicable   to 
'  {he  subject,  but  he  stated  that  it  appeared  by  various  re- 
turns, that  writ»  of  habeas  corpus  had   been  granted    iu 
^      the   case  of  persons   who    had    been   taken  into  custody, 
vh.  cliarged  with  libels,    before  any  indictment  found,  or 
r      information  filed  against  them,  but  that  such  persons  not 
appearing  to  have  been  admitted  to  bail,  dieir  cases  were  not 
included  in  the  return ;  and  it  also  appears  tliat  several  per- 
sons had  been  taken  into  custody  for  speaking  seditious  wordsj^ 
and  held  to  bail.    Thi^  practice,  however,  seems  not  to  have 
been  acted  on  from  the  third  to  the  4^st  Geo,  3.    That  dia* 


(«)  C 170,  page  582.— <6)  Ordered  to  b^pmted  Sd  Morch^  18ia^ 


IN  TUB  OOTH  YBAR  OP  OBO.  ^I.  ANP  t3T  OF  GBO.  IV.  ,219 

conCioyance,  perbaps,  has  been  the  only  reason  of  any  doubt       ia2Q. 

having  been laisedpn  the  sabject,  tbere  having  been  but  fiv^         "^^ 

commitoienu  in  that  reign,  viz.  two  in  tlie  third,  And  three  p. 

suboequently,  commencing  with  the  4Ut  jeati  making  i|^     •     ^^"T* 

the  whole  128.    I1ie  case  of  The  King  V.  Keudall  and 

jRoe  (a)f  is  iiriportaiit,  although  it  doea  not  relate  to  libel, 

hat  was  a  comiliitment  by  ttie  Secretary  of  State,  for  assisting 

an  escape,  and  the  question  was,  whether  he  was  authotbed 

to  commit,  or  could  be  considered  as  a  Conservator  af  the 

Peace ;  and  it  was  held,  that  he  might  be  so  deemed,  and 

the   Court  proceeded   on  the  ground  that  hb  office   waa 

analogous  to  that  of  a  Justice  of  the  Peace,  and  consequently 

the  latter,  ex  vi  iemnm,  must  have  the  power  to  which  the 

authority  of  the  Secretary  of  State  was  resembled.    As  to 

the  48thxG€0.  3.  c.  58.  being  unnecessary,  there  may  be  many 

instances  besides  those  Of  treason  or  felony,  where  a  Magis^ 

trate  has  not  a  power  to  issue  his  warrant,  as  in  cases  of 

nonfeasance,  where  it  would   be  highly  improper  (hat  bq 

iadictmeot  should  be  preferfed,  or  a  criminal  proceeding  iur 

stitated*    That  statute,  therefore,  has  given  an  authority  t9 

the  Judges  of  the  Court  of  Kifig's  Bench  to  issue  a  warrant, 

not  meffcly  into  the  county  in  which  they  sit,  but  every  county 

ia  England  \   but   because  such  ^  power  has  been  given 

them  by  statute,  embracing  every  species  of  ofien^,  pot 

nereiy  ofiences   against  the   peacp,   but  tliose  subject  to 

indictment  or  information ;  it  c^aiQot  hp  said  that  a  M*gb* 

trale  bas  no  power  to  hold  to  bai}  in  the  offence  of  libel, 

which  appears  to  be  so  peculiarly  -within  his  jurisdic^ioi). 

Mr.  Seijt.  Vaughan  in  reply. — It  has  been  insisted  for  the 
defendant,  that  libds  of  every  description  have  always  been 
treated  as  offences  contra  pacem,  but  it  does  not  thereby 
fellow,  that  they  amount  to  a  breach  of  the  peace.   It  is  true. 


(a)  Ota.  596.  S.  C.  1  SUk.  34T.   1  Li.  Ragm.  6d.  5  Mod «  78, 
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1820.  that  in  every  information  or  indictment  on  a  peod  law,  the 
words  **  contra  pacem"  are  introduced,  whether  the  oflRence 
V/  be  attended  with  actual  breach  of  the  peace  or  not.  So 
every  breach  of  law  is  stated  to  have  been  committed  vi  H 
armi$,  but  it  does  not  therefore  follow,  that  it  was  done  with 
actual  force,  so  as  to  imply  a  direct  breach  of  the  peace. 
Civilians  draii^  a  distinction  as  to  force,  and  use  tlie  terms 
vith  simplicem,  and  vim  atrocem — and  this  distinction  is 
adopted  by  Lambard,  who  says  (a),  ''  Our  law  taketh  know- 
ledge of  tiro  manners  of  force,  whereof  die  one  is  rather 
intellectual  than  actual,  and  may  tlierefore  be  termed  a  force 
in  the  consideration  of  law,  which  accounteth  all  tliat  to  be 
vis  which  is  contrary  to  jaB ;  but  the  olher  is  apparent  by  the 
act  itself,  which  always  carricth  some  fearful  shew  and  mat- 
ter of  terror  (or  trouble)  with  it."  Though  libel,  therefore,  be 
contra  pacem,  still  it  is  not  tantamount  to  a  breach  of  the 
peace.  Th^  passage  cited  from  liractan  has  no  direct  bearing 
on  the  question ;  for,  in  one  of  his  chapters  De  Corona^  after 
•tating  punishments  to  be  iniUcted  on  crimes  of  a  Ugber  na^^ 
ture,  he  says  (i),  ''  Nunc  autem  dicendum  est  de  miwmbus^ 
ti  levioribus  criminibus,  qutc  civiliter  inttntantur  sicut  de 
adionibtts  injuriamm  persottalibiis,  et  peHinetU  ad  coronam 
to  quod  aUquando  sunt  contra  pacem  domuri  repsJ*  He 
there  merely  treated  of  personal  wrongs,  which  may  be  ^oa* 
aidered  in  a  certain  degree  as  being  against  the  peace,  whene 
the  offending  party  may  make  a  ^  civil  comp^satioa  to  tine 
party  hijured  by  action,  although  it  m^  also  be  the  auliject 
of  indictment.  So  Bracton,  in  his  nex.t  chapter  (c),  observepi, 
that  *'  Deientio  Namii  pro  districliom  facienda^  is  an  of- 
fence against  the  Crown,  as  it  can  only  be  eaqoired  into  in 
the  King's  Courts,  or  before  his  Majesty's  .Justices.  He 
therefore  is  not  treating  atrictly  on  the  criminal  law,tmil 
touching  libel  as  a  matter  to  be  visited  criminally  iraia  its 


(€)  Book  ii.  c.  4.  page  140.         ^(6)  Book  UL  c  36.  foi.  155# 
(c)Ctiap.37.  fol.155. 
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offeDce  against  the  peace.  The  case  in  £  Um*  7*  (tf)  mereljr  1820. 
dedded  how  the  wordia  de  bene  gerendo  should  be  construed,  ^^ 
and  there  is  a  wide  distinction  between  surety  of  the  peace  t. 

and  surety  for  good<  behaviouri  beoiuse  ibe  peace  could  not 
be  broken  without  an  affray  or  battery,  buta  recognizaitce 
for  good  behaviour  might  be  forfeited  withottt  actual  breetfi. 
Here,  however,  die  warrant  issued  in  the  first  instance  wai 
not  to  call  on  the  plaintsff  to  find  sureties  for  good  behavi^ 
our,  or  to  keep  the  peace,  but  to  enter  into  a  recognizance, 
aad  provide  sureties  to  aiMWer  a  charge  of  libel.  Daltori 
describes  libellers  as  disturbers  of  the  peace,  who,  as  such^ 
msy  be  Called  on  to  eate#  into  security  for  good  behaviour ; 
but  there  is  no  passage  which  shews  that  a  Magistrate  can 
compd  him  to  find  sureties  for  trial.  The  position  founded 
by  Lord  Cokeib),  on  the  deeision  in  the  Year  Book(c\  is  war* 
ranted  by  the  princi(des  of  the  ancient  law;  and  although  it 
has  been  said,  that  it  was  a  hasty  decision,  yet  it  was  not 
laade  without  mature  deliberation ;  for  it  was  argued  three 
days,  and  corroborated  by  all  the  authorities,  and  particu- 
larly by  Broke f  who  was  am  of  the  Judges  at  the  time,  aud 
who  incorporated  it  into  his  Abridgmentf  and  put  it  as  s[ 
piiiicipke  of  law,  that  a  Magistrate  could  not  make  a  wantrat 
to  armt  a  felon  before  indictment  found. — [Mr.  Justice 
Asrroa^A.— By  the  statute  of  "  Hue  and  €ry,"  if  a  person  is 
pumied  through  the  country  as  a  felon,  and  when  Appre- 
hended, proves  not  to  be  so,  those  who  take  him  are  justified. 
Can  it  therefore  be  contended,  that  on  that  statute  a  person 
suq>ected  of  felony  may  be  apprehended,  ind  that  a  Magi- 
strate, who  is  audiorised  to  act  in  all  cases  of  breach  of  the 
peace  cmd  felony,  cannot  do  so  iJ^-A  Magistrate  <iannot  ar^ 
rest  for  Mony,  unless  he  has  grounds  of  ^auapicion,  for  no 
shall  be  imprisoned  -^vithoot  m\  accusation  properly 
If  a  Mi^istrate  had  a  right  to  Apprehend  a  felon 


(u)  FoL  S  Bt  a.    ■      t^7  4  tmL  177.  '(c)  14  Hen,  S.  fol.  6.  pi.  $• 
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1820.  Iiefore  the  statutes  of  Philip  Sf  Mary  were  passed,  be 
^^  .would  also  be  empowered  to  examine  without  the  aid 
of  (hose  statutes.  But  in  this  case,  it  was  not  the  arrest  of 
tlie  Magistrate,  but  of  the  party  suspecting;  for  Lord  poke 
says  (a)|  that  *^  a  Justice  of  the  Peace  may  make  his  war- 
rant for  the  salvation  of  the  peace,  meaning  to  assist  the 
party  that  knoweth  or  hath  suspicimi  of  die  felony.  But 
neither  tl^  constable,  nor  any  other,  can  break  open  any 
house  for  the  apprehension  of  the  party  suspected,  or 
charged  with  the  felony ;  for  it  is  in  law  the  arrest  of  the 
party  that  iiatb  the  knowledge  or  suspicion,  who  canndt 
break  open  any  house,  but  if  the  door  of  the  house  be  open, 
be  may  enter  into  the  same,  and  arrest  the  party."  Although 
the  doctrine  of  Lord  Coke  has  been  disseuted  from  1^  Lord 
llaUp  still  be  intended  to  confine  himself  to  crimes,  such  as 
treason,  felony,  or  actiuil  breach  of  the  peace,  and  not  as 
being  applicable  to  a  mere  misdemeanor  or  libel.  So  Mr. 
Seir|t.  HawMm,  though  he  eatends  H  to  misdemeanors,  stiil 
be  bas  admitted  that  anciently  the  law  was  otherwise,  for  be 
says  (6),  '<  It  seems  that  andeolljr  no  one  Justice  of  Peace 
could  Jagtllj  n^^ke  out  a  w|irryi|it  for  an  offence  against  a 
pepaj  statute,  or  other  tnisdjemeaoor,  cognisable  only  by  a 
Siauapns  of  two  or  ipore  Justice^^  for  that  one  single  Jus- 
tice hath  no  jurisdiction  of  such  offencoi  and.  regi&fadly 
those  only  who  have  a  jiirisdiptioq  over  a  cause  can  award 
process  concerning  'it,"  And  he  then  observes,  timt  the 
long  and  constant  pr^tice  of  Justicfv  seems  to  have  altered 
the  law  in  this  particular.  But  still  it  is  a  very  contro- 
verted point,  whether  Justices  hsve  cognizance  iti  a  ciise  of 
this  description ;  for  ^'  The  Court  of  King%  Bench,  in 
Vitfs  c^ep  refufed  to  quash  an  indictment  found  at  the 
Session  of  the  Peace,  for  a  libel,  but  ordered  th^  defend- 
ant to   demur  to  it  if  he  thought  ii{c)!*     T^is  shews 


(a)  1  InU.  177&  178.-— <6} Book  ii.  c  13.  s.  16.— — (c)  Bo<^ ii.  c  S.  s.  58. 
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that  it  has  only  been  of   late    years  that   libel   has  beeti        ITOO. 
cogoizaUe  at  the  Sessions.    In  the  case  of  T^e  Seven  Bi- 


Butt 
Mop$f  the  first  objection  taken  for  them  was,  that  the  com-  «•  > 

mitment  could  not  be  justified,  because  it  purported  to  be 
signed  by  certain  persons  who  were  the  great  officers  of 
slate^  and  concluded  by  saying,  being  Lords  of  his  Majest/s 
Coancil,  and  there  can  be  no  doubt  but  that  if  it  had  been 
signed  in  the  Council,  it  m'ouM  have  been  sufficient,  but  it 
does  not  follow  that  Justices  of  the  Peace  would  be  war- 
ranted ni  so  doihg — and  it  was  not  even  contended  there,  tliat 
an  iadividual  Pmy  Cotmsellor  could  commit,  unless  actually 
in  Council.  In  The  Queen  v.  Derby ^  the  commitment  wte 
by  a  Secretary  of  State,  and  there  ia  no  analogy  whatever  be- 
twesn  him  and  a  Justice  of  the  Peace.  In  The  King  v. 
Eeataff{a)i  the  question  turned  on  the  power  •f  a  Secretary 
of  State  to  commit  to  close  coatody^  and  exchtde  the  Ma-  I 

gistratea  of  a  county  from  visiting  the  prison.      But  a  8e-  ! 

cretary  of  State  can  neither  administer  an  oath,  or  hold  to 
bail,  but  he  may  commit  a  person  to  what  prison  he  pleaaea, 
and  after  final  commitment,  may  have  him  up  to  be  re- 
examined; and  at  all  times  exercise  a  controul  over  him ;  but 
a  Magistrate  cannot  commit  to  close  custody,  but  only  ad 
aretam  cusiodiam.  The  King  v.  Erbury  mmed  merely  on 
Ae  question,  whether  a  person  committed  by  the  Secre- 
tary of  State,  for  a  libel,  and  outlawed,  could  afterwarda 
reverse  the  outlawry.  As  to. the  difierent  reports  of  the 
case  of  The  King  v.  Wilkes^  the  Staie  TriaU  were  the  pro- 
duction of  an  anonymous  writer,  and  cannot  be  considered 
so  accurate  or  good'  an  authority  as  Mr.  Seijt.  WUson^  who 
was  not  aaiy  an  excellent  lawyer,  but  heard  the  case  dis- 
cussed, and  finvished  4he  notes  himself.  Besides,  the.  two 
reports  are  not  inconsistent  with  each  other ;  for  the  language 
of  the  latter  is  not  contradicted,    lliere  it  was  decided,  that 


.(«)  1  Goir'j  N.  P,  Rep.  138. 
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1620.  if  an  oflboce  amouiits  mtrely  to  a  tendency  to  a  broach  of 
^^  the  peace,  the  party  is  privileged,  and  if  it  be  an  actual 
breach  be  ia  not*  That  case,  therefore,  is  precisely  in  point, 
and  must  govern  the  present.  Enikk  v.  Carringtonf  relates 
only  to  the  powers  of  a  Secretary  of  State,  whose  authority, 
perhaps^  originated  from  the  licensing  Act  (a),  which  was 
passed  with  a  view  to  repress  abuses  in  printing  seditious  and 
treasonable  libels,  and  by  which  it  appears(6%  that  if  a  book 
was  found  in  the  possession  of  a  printer,  tending  to  inpugn 
the  Slate,  it  was  to  be  takta  to  the  Secretary  of  State,  who 
esereised  his  power  accotrdingly ;  and  aO  the  decisbns  as  to 
kia  aia^rity  are  subsequent  to  that  statute.  As  to  prac* 
tioe  and  usage,  it  has  been  ssid,  that  commitments  for  libel 
have  been  general  for  more  than  a  century,  and  piec^- 
dmU  have  4een  referred  to;  but  it  is  remarkable,  that 
Ibough  there  were  fiftf  instances  in  the  reign  of  Geo.  2. 
still  there  were  only  five  in  the  last  reign ;  two  anterior  to 
WUkeih  case,  and  the  third  after  a  lapse  of  Ihirty-seveu 
years  from  the  time  of  that  decision ;  and  as  tliere  is  no  in- 
stance of  a  Magistrate  committing  during  tlie  whole  of 
that  period,  it  is  a  strong  instance  to  shew  that  that 
case  was  decisive  of  the  present  question,  and  of  the  ac- 
quiescence of  the  officers  of  the  Crown  to  the  doctrine  there 
laid  down.  As,  therefore,  the  power  of  a  Justice  of  Peace 
or  Secretary  of  State  to  commit  has  so  long  lain  dormant, 
there  is  now  no  necessity  to  resume  it.  Hie  liberty  of  the 
sutject  must  be  considered,  and  a  power  of  this  description 
should  be  watched  with  aii  eye  of  jealousy ;  for  it  b  the  na- 
tural tendency  of  pow*er  to  enlarge  itself,  and  therefore  the 
Court  will  be  cautious  in  fettering  or  diminishing  sneh  lib^ty, 
which  should  be  pure  and  uncontaminated  as  the  air  in  which 
we  breathe. 

Lord  Chief  Justice  Dallas. — Whatever  may  be  the  opi- 
nion of  the  Court  in  the  result  of  this  case,  I  agree  with  my 

(a)  13  &  14  Car.  J.  c.53.  (6)  Sect.  15. 
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Bfotber  Faughan,  that  it  is  a  quetlion  of  comideitUe  magni-  ^q^o. 
tiade,  involvuig  no  doubt  the  essential  interests  of  the  public  ^^ 
on  the  one  hand,  affecting  the  liberty  of  the  sutfject,  and  oa 
the  other,  those  powers  with  which  Magistrates  are  or  ought  Cohaht. 
to  be  iiiFested  for  the  maintenance  of  order  and  public  peace^ 
and  therefore  it  is  a  question  of  this  desQription.  I,  for  one, 
aai  extremely  happy  that  it  has  undergone  the  thorough  in- 
vestigation it  has  received,  and  able  discussion  bestowed  on 
it  At  the  trial  of  the  cause  I  myself  felt  no  difficulty,  nor 
entertained  any  doubt  whatever.  I  stated  to  the  Jury  plainly 
sad  broadly,  that  my  opinion  was,  that  in  pomt  of  law 
the  defendant,  as  a  Magistrate,  had  the  power  that  he  had 
eiercised ;  that  in  point  of  duty  he  was  bound  to  exercise  it, 
aod  that  it  yrtmld  have  ^een  a  culpable  derelictbn  of  his 
duty  if  he  had  not  done  so,  and  tlierefore  that  {he  defendant 
was  entitled  to  their  verdict.  The  Jury,  however,  did  not 
think  fit  to  adopt  the  law  as  laid  down  by  me,  but  withdrawing 
for  a  considerable  time,  they  at  length  returned  and  infbrmed 
me,  by  their  Foreman,  that  they  could  not  subscribe  to  my 
statement  of  the  law,  and  ^erefore  wished  to  find  a  special 
verdict,  in  order  that  the  question  at  law  ^ight  be  submitted 
to  the  consideration  of  the  Court,  that  has  accordingly  beeil 
done,  and  we  have  heard  the  verdict  in  question  fully  and 
most  ably  argued  upon  both  sides. 

It  was  admitted  in  the  outset,  that  the  libels  in  question 
were  of  the  worst  possible  description,  and  whether  they  be 
seditious  or  not  (if  that  could  make  any  distinction),  if  they 
be  not  actually  so,  they  have  been  admitted  to  border 
upon  libels  of  that  nature,  and  most  undoubtedly  they  are 
of  the  very  worst  description.  I  need  not  refer  to  the 
nature  of  the  libels,  or  to  the  situation  of  the  parties 
against  whom  they  were  directed,  or  to  the  public  duties 
which  they  had  to  exercise  in  their  respective  situations,  or 
to  the  interests  which  the  public  have  in  the  honourable  and 
upright  exercise  of  those  duties,  for  it  has  been  further  ad- 
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niittwly  gnd  correctly  so,  that  whether  tlie^  be  libels  of  one 
description  or  another,  ^iz,  seditious,  scandalous,  infamous, 
hniNOttSy  blasphemous,  or  obscene,  or  mere  libels  on  a  private 
indhridiial,  the  question  in  everj  one  of  those  cases,  as  ftr  as  it 
IMNiccrns  the  exercise  of  the  authority  in  question,  isidenticaHy 
Jibe  same ;  coming  round  therefore  to  this  point,  namely,  has 
or  has  not  a  Magistrate,  being  a  Justice  of  the  Peace,  a  right 
to  commit  a  party  bi'ought  before  him,  charged  on  oath  with 
the  publicatioiT  of  a  libel,  if  he  cannot  find  sureties  to  appear 
to  ansurer  to  an  indictment  ?  With  resp^t  to  the  power  in 
qwestion,  it  has  also  been  fairly  admitted,  that  if  Magistrates 
have  not  suck  a  power,  it  is  expedient  they  should  have  it : 
but  to  that  my  Brother  Vaughan  has  correctly  added,  that 
Ithis  is  not  a  question' whether  it  is  expedient  that  they  shottid 
have  such  a  power,  but  whether  in  point  of  law  the  power 
does  actually  exbt  i  for  that  we  are  not  here  to  nuike  the  kw, 
but  to  expound  or  declare  it  as  we  find  it,  and  therefore  cer* 
taiiily  the  mere  question  is,  whether,  in  point  of  law,  there  docs 
or  docs  not  exist  a  power  in  a  Justice  of  Peace  to  commit  a 
party  brought  before  him  on  a  charge  of  libel,  in  default  of  his 
finding  sureties  to  answer  to  any  indictment  that  may  be  pre- 
ferred against  him.  How,  then,  is  it,  in  point  of  law — and 
first,  what  has  been  the  usage? — I  do  not  mean  to  say  that 
mere  usage  in  every  case  will  constitute  law,  but  it  is  a  pri« 
mary  and  fundamental  principle  that  usage  is  of  great  weight 
in  shewing  what  the  la^  is,  or  expounding  it,  if  it  be 
doubtrul; — and  therefore  here,  as  in  every  case,  in  the 
natural  and  simple  order  and  progress  of  enquiry^,  we  first 
turn  to  the  books  or  precedents,  to  see  whether,  in  point 
of  fact,  the  power  in  question,  has  been  exercised  or  not. 
Upon  tliis  point,  we  have  a  body  of  evidence,  such  as  I  will 
venture  to  state  was  never  produced  in  a  Court  of  Justice, 
upon  any  previous  occasion,  to  be  applied  to  cases  of  this 
description,  or  of  any  odier  whatever — a  series  of  instances 
brought  forward  in  consequence  of  a  solemn  enquiry,  the 
result  of  the  search  of  the  files  of  the  records  of  the  Courts 
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of  iMili^e  in  this  country,  presenting  no  fewer  t(iaa  .one  hi|i>»        ](|t^. 

dred  and  twentjf-eight  iiuUncea  of  |Msr40i>a  ^tuali>  bfi|«d  99         v^v*" 

a  cQi9fiiitii|eit|  aiinibr  to  the  0119  kl  q9eatioo#  eyteading  from  ^ 

tipie  to  fw^  end  spaltered  over  e  period  of  <ii)^  bui^dfttd  aiul      ^^^v^* 

tw^jT  jNwe»  M  ffr  b^  a«  (be  eo^iry  Hes  gone,  nemely, 

from  tbe  frit  y#ir  9f  t^B  reiga  of  Qm^^  ^itn^  down  to  the 

fif^iiffv^Dlh  of  hii  late  Majeftj.    If  or  are  theie  al|  Che  iofp 

8ta/99^  ill  which  thefe  hei  Neo  an  exercise  of  this  power, 

bi  the  return  pefk|  if  confined  to  the  instancea  of  peraone 

from  whom  heil  waa  e^iuelly  taken.    But  when  we  consider 

what  defpription  of  peraotia  libellers  in  geaeryd  ere  likely 

te  be,  we  miy  eisd  muft  conclitde,  that  en  infinitely  greets 

nmeh^  hew  been  committed  in  the  first  insteiuse  for  went  of  ( 

baijf  irfaof^  ^aaes  do  not  eppenr  before  die  Conrt ;  ai|d  thou|^ 

Ikt  epigiiarir  goes  no  fiirther  beck  than  the  beginning  of  the 

i^igi  pf  Qveeo  Jffnpf  the  reaaon  is  eypUined ;— for  the  ei>* 

Viiiy  b^ifig  oply  directed  to  eoninience  from  the  time  of  the 

Rsvo|iit|oii«    fk9    eerlier  investigation  was   made,  because 

searehii^^  the  fncords  prions  to  that  time,  might  have  been 

atlimded  with  copfidereble  diiQcuUy.    There  ere  innumerable 

instsocee  of  petfOfis  cpmmitted  in  cases  not  so  culpable  aa 

itbei;  there  are  severel  instaiices  of  persons  committed  for 

want  of  bail  for  seditio|is  iK-ordf.    If,  therefore,  the  c^se  rested 

here,  I  pibPMid  foe  pf  of^iiion,  if  nothing  were  to  be  found  in 

the  ho^M  W  th^  sufojeel,  if  there  vere  nothing  hut  an  iiniform 

practice,  ^tbout  being  resisted  in  any  one  instance  for  one 

handled  and  tweiit^  years,  u|ider  ibe  circiienatanoes  attending 

lh|t  nsw^f  tb#t  such  usege  f4mie  wofdd  constitute  a  founda- 

tiQwap&m  for  etiy  lew  to  stand  upon,  that  he  pnust  be  a  bold 

man,  indeed,  I  will  yeinture  to  say  a  presumptuous  man,  whoj 

egwst  the  e;terc^  of  jsucb  e  power,  ^od  by  such  persons^ 

wooh)  venture  to  declare  law  founded  on  such  a  basis,  was 

not  to  be  lew  at  this  day.    For,  let  it  be  remembered,  in 

9  great  number  of  cases  the  iudividuals  were  actually  taken 

before  the  Qourt  of  King^s  Bench  upon  habeas  corpus  (the 

warrant  of  conuni^nent  stating  the  uatuifs  of  that  commit- 
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ment)  and  actually  remanded.    So  that  this  is  not  merely  an 
exercise  of  such  a  power  by  a  Justice  of  the  Peace,  it  is 
not  a  practice  which  has  obtained  and  prevailed,  or  grown  up 
in  silence  and  obscurity,  creeping  on,  if  I  may  so  express  it, 
in  a  daric  subterraneous  passage,  but  going  on  from  day  to 
day,  under  *the  eye  of  those  eminent  and  illustrious  persons 
who  have  filled  the  highest  seats  in  the  highest  Court  of  cri* 
minal  jurisprudence  in  this  country.    Under  these  circum- 
stances, it  has  received  their  sanction,  nOr  is  there  to  be  found 
in  the  books,  with  the  exception  of  a  single  solitary  passage, 
(on  which  I  may  say  something    by  and  bye),   a   didum^ 
or  a  statute,  or  any  decision  which  can  be  introduced  to 
attack  the  validity  of  this  usage,  which   has  prevailed  such  a 
length  of  time.     But  it  has  been  said,  it  goes  no  further 
back   thau  the  Revolution;  to  that  I  do  not  agree,    but 
I  will  take  it  to  be  so  for  the  moment,  I  own  it  is  an  ob- 
jection of  a  singular  nature,  that  when  enquiries  are  to  be 
made  into  the  powers  of  Magistrates,  when  the  question  is 
touching  the  liberty  of  the  subject,  it  is  to  be  objected  that 
it  goes  no  further  back  than  the  Revolntion.     It  was  directed 
that  no  enquiry  should  be  made  previous  to  that  period,  in 
order  that  precedents  might  not  be  produced  of  a  doubtful 
nature,  that  recourse  might  not  be  had  to  former  times,  for 
the  purpose  of  estabUshing  a  tyrranons  and  arbitiBry  exer- 
cise of  power.      But  still  I  agree  with  my  Brother  Faughan^ 
that  if  the  practice  had  its  commencement  from  the  Revor 
lution,  if  it  can  be  shewn  to  have  originated  then  for  the 
first  time,  if  there  is  no  trace  of  its  origin  in  the  statute,  nor 
common  law,  nor  in  the  sayings  of  Judges  from  time  to  time, 
or  in  the  decisions  of  Courts,  then  1  agree  with  him  plainly 
and  broadly,  that  a  usage  of  such  a  continuance,  if  against 
the  first  principles  of  constitutional  law,  and  an  evident  en- 
croachment upon  the  riglu  of  the  subject,  J  would  even  go 
the  length  of  saying,  if  it  were  of  the  description  I  have  stated, 
and  sanctioned   by  the  expressions  of  one  of  the  Ju(%e8 
in  such  a  case  as  this,  even  if  it  were  a  usage  existing  ainc^ 
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Ibe  formation  of  Rome,  I  would  not  hold  it  to  be  law,  and  1890. 
therefore  the  queation  comen  round  to  thb,  whether  it  be  a  ^T^^ 
imge  contrary  to  the  fundamental  principlea  of  hw.  It  has  ^  •• 
been  Btid,  that  if  it  be  law,  it  will  be  found  in  the  books, 
and  that  if  it  be  not  law  it  will  not  be  found  diere; — ^that 
is  a  doctrine  to  which  I  cannot  accede ;  that  is  one  of  those 
many  sentences  in  which  the  simplicity  and  solidity  of 
trudi  are  sacrificed  to  hypothesis  and  point.  Law  may 
eiist  and  still  not  be  found  in  the  books,  for  that  may  be 
hw,  which,  in  point  of  principle,  is  so  clear,  that  it  never  oc- 
cttired  to  any  man  to  question  it,  till  a  case  come  to  draw  it 
into  donbt,  and  therefore  dlence  upon  the  frequent  and  un* 
disturbed  exercise  of  a  power  is  evidence  that  such  power 
is  legally  founded,  whether  we  find  any  thing  relative  to  it  in 
the  books  or  not.  Still  however  I  am  willing  to  try .  the 
legality  of  this  usage  by  the  text  to  which  I  am  invited,  and 
that  is,  whether  there  is  or  is  not  any  thing  to  be  found  re* 
specting  the  validity  or  invalidity  of  this  usage  in  the  books. 
It  has  been  said  it  is  not  to  be  found  in  the  statute  law,  nor 
b  the  common  law,  nor  in  the  commission  of  the  peace,  nor 
in  any  adjudged  case  that  has  been  produced,  and  we  have 
been  referred  to  a  great  number  of  cases  for  the  purpose  of 
disproving  the  existence  of  such  a  power.  Some  of  them 
appear  to  me  to  have  no  application  to  the  present  subject, 
except  in  the  manner  I  shall  point  out.  I  will  endeavour,  in 
the  first  instance,  to  dispose  of  the  first  case,  which  is  that  of 
Tie  Seven  Bishops.  How  to  apply  it  in  the  manner  in  which 
my  Brother  Vaughan  seems  to  connect  it  with  this  subject,  I 
am  utterly  at  a  loss.  It  was  a  case  diat  was  ultimately  de- 
cided on  the  ground  of  privilege  of  Parliament ;  the  Seven 
Bishops  being  Peers  of  Parliament,  it  was  contended  they  had 
privilege,  except  in  cases  of  actu|^  breach  of  the  peace;  and 
that  a  libel  had  only  a  tendency  to,  and  was  not  an  actual 
breach  of  the  peace.  With  respect  to  the  decision  in  that 
case,  in  which  there  is  much  to  blame,  and,  in  my  judgment, 
very  little  to  applaud,  I  say  nothing ; — but  the  case  itself 
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I6M1       W€iit  pllimlj  upon  the  grotMhd  of  distinoliM  betureea  thoae 
Biirr        ^'^  ^^^^  privilege  of  F^rlMment,  «id  Uiote  wh^  have  not^ 
e-  aii4  tfierefoife  the  cAae  kselF,  is  lo  me  ftvgnaiit  ^ith  this  iafer- 

encc^  tk«t  if  it  bad  not  been  a  case  of  persona  having  pri^ 
▼ilege  of  P^rfiament,  bnt  of  persons  ainilar  to  the  preseat 
plaiiittiff^  not  having  such  privilcf  e^  then,  even  on  the  ground 
M  which  that  decision  stood,  and  en  the  principle  on  which 
the  whete  arguoiettt  proceeded,  ihey  would  not  have  been 
entitled  to  he  discharged.  In  principle^  therefore^  (hat  case 
does  not  if>plj»  but  the  verjr  distinetion  which  nwkes  it  differ 
in  point  of  fiict,  leads  iFresistibly  to  the  inference^  th|ht  if  they 
who  have  privilege  of  ParlisBient  are  entiAed,  only  because 
Aey  have  such  privilege^  to  be  discharged,  those  who  have 
no  such  privilege  have  no  right  whatever*  That  case^  Aete- 
fol>e,  appeaie  to  me  lo  he  «n  auchcnity  the  «iher  way.  The 
Mat  case  was  decided  on  the  power  of  a  Secret aiy  of  State.^w 
It  has  been  agreed  in  the  course  of  the  aigunient  that  he  baa 
power  to  commit  in  eaae  of  Iibel»  that,  how^eer^  has  been 
at  different  times  denied,  and  it  is  a  littte  extraordinary  to  see 
the  ground  on  whidi  it  has  been  diipnted.  k  is  this,  that  he 
is  not  a  Justice  of  the  Peace,  it  being  taken  throi^rhout  the 
argument,  as  far  as  we  can  collect  any  thing  negatively  from 
the  icasoi  that  he  would  have  had  a  power  to  commit  if  he 
had  been  a  Justice  of  the  Peace,  but  not  being  so,  he  had  no 
such  power,  thereby  admitting  by  inference,  that  Justices  of 
the  Peace  have  such  a  power.  As  to  Wilkes's  case,  it  is  of 
a  very  singular  description  ;  it  was  a  case  of  prif  ilege  of  Pur- 
Kament;  when  we  recollect  the  temper  of  the  times,  and  the 
character  of  the  individual,  a. political  character^  contesting  the 
rights  of  the  people,  ngainst  every  constituted  right  of  Ibe 
kingdom ;  if  be  had  conceived  or  felt,  that  he,  as  a  BritiA 
subject,  had  had  his  right  invaded  by  the  attempt,  can  vre 
suppose  he  would  have  resisted  the  power  which  had  cOBt* 
mitted  him,  on  the  circumstance  of  his  having  piivilege  of 
ParEament,  that  he  would  not  have  stood  on  the  broad 
ground  of  being  a  subject  of  the-country,  and  have  insisted  that 
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Magbtrnles  ktd  not  «  power  to  comniit  in  a  case  of  libel,  it  IdSO. 
not  beiag  a  breach  of  the  peaee,  but  only  having  a  teadaney  ^^ 
thefeCo  i  This  case  iberefore  becomes  extreiaelj  strong  tn 
mj  j«d|giiieiity  to  shew  that  not  only  in  his  own-opiniony  but 
hi  the  opinion  of  the  able  persons  bj  whom  he  wa»  advisee^; 
itwaa  impossible  to  reat  the  cause  on  the  ground  that  he  was 
a  aabject  of  ihe  couotrj,  and  that  Magistrates  had  not  a 
power  to  commit  in  a  case  of  libel,  but  it  was  ultimately  de- 
cided on  the  sole  and  narrow  ground  of  privilege  of  Par- 
liaiiieDt.  So  much  therefore  with  respect  to  those  cases 
which  it  seems  to  me  are  not  similar  to  the  present,  but  are 
pregnant  with  inferences  in  favour  of  the  power  of  a  Ju»* 
lies  of  the  Peace,  which  is  now  claimed.  1  coom  next  to 
that  whiub  has  a  more  immediate  reference,  and  a  closer 
to  the  sulgact.  It  has  been  said,  that  in  the 
I  few,  in  the  commission  of  Ae  peaoe,  in  the  fitness  and 
of  Ae  thing,  in  the  6nt  and  fundamental  pFiw- 
^^iflrn  of  the  eonstiUMlon,  and  In  deeided  tase^  in  Oouaia 
of  Jttsiee,  there  is  no  trace  lo  be  found  of  any  aulhoritjf 
or  wairant  for  die  exercise  of  sqeh  a  power.  Firttt  4iefi, 
With  respect  to  the  fitness  and  mason  of  the  thing  | — ^it  is 
a  OMMI  ealraoidinary  proposition  to  state,  that  a  Magistmlto 
shaH  be  investod  with  a  power  to  btpd  over  akqr  peiaon  to  ap- 
peaF  to  answer  to  an  indictment  foiind  for  a  commit  assault, 
as  for  bedding  up  a  stick  in  a  threatening  posture,  or  giving  a . 
Mow  to  any  individnol ;  that  in  that  ease^  because  it  is  an 
breaoh  of  tiie  pe^ce,  be  asay^  bind  over  the  party  to 
For,  and  thai  in  diat,  which  ia  an  oibnce  of  iafimtely 
\  description,  namely,  a  seditious  libel,  stirring  up  ail  ihe 
people  of  die  co«mtry  to  riot  «m1  Uoodsfaed  (because  die  ad^ 
mission  goes  to  make  no  distinction  between  th^  different  4^ 
eoriptioiia  of  libel)  it  is  most  eK|raordinary4p  matntKfn  that  a 
■liagistinte  may  commit  in  a  common  aspaolt,  and  yet  thaf  an 
4he  worst  libel  4iiat  can  be  stated  he  has  no*  such  power. 
There  is  not  much  of  reasoii  or  fitness  in  such  a  diBtjnotion» 
but  I  admits,  if  the  law  be  settled,  as  being  against  auch  a 
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18S0.        power  il  would  onlj  tend  to  shew  the  great  neceMitjr  there  m 

'"^'^^         to  give  it  in  future.    What  then  is  the  law  upon  the  aolgect? 

o.  &r8t  let  UB  refer  to  the  etatutes ; — ^The  earlieet  to  be  fottiid 

OoKMiv.  j,  ^Q^  which  has  been  referred  to  at  the  bar^  the  1st  of 
Edw.  S.  c.  l6.  the  hnguage  of  which  is,  "  that  Justices 
shall  be  assigned  to  keep  the  peace,"  and  so  is  the  lan- 
guage of  everj  subsequent  statute.  Hie  language  of  tbeir 
commission  gives  them  jurisdiction  over  trespasses,  and  a 
treqMss  in  strictness  is  a  breach  of  the  peace,  but  the  statute 
in  question  was  passed  merely  to  create  Magistrates  f(»'  the 
due  maintenance  of  the  peace;  and  we  find  not  onlj  in  Ae 
reason  of  the  thing,  but  in  all  the  books  beginning  with  the 
earliest  authorities,  that  a  libel  is  an  offence  against  the  pence^' 
because  it  has  a  tendency  to  a  breach  of  the  peace,  nod 
therefore,  upon  the  reason  of  this  posilion,  and  the  gei|efal 
words  of  the  statutes,  meeting  Magistrates  with  powecs  for 
the  due  maintenance  of  the  peace,  I  should  say,  the  rea- 
sonable exposition  of  them  is,  that  that  which  is  for  the 
preservation  of  the  peaee,  (and  the  biadieg  a  libeller  o^er.ia 
so,  because  a  libel  has  a  tendency  to  a  breach  of  the  pesMe)^ 
fiills  within  the  powers  given  to  Justices.  We  have  b^eii 
toU  that  we  must  look  to  the  authorities,  and  find  what  we 
can  in  books  on  this  subject.  Now,  if  the  authority  of  JUord 
Hde  and  that  of  Mr.  Serjeant  Hawkins  are  to  be  treated  as 
they  have  been  in  the  course  of  the  argument,  we  maj  be 
without  any  authority  whatever.  With  respect  to  Lord  Hide, 
it  is  needless  to  remind  those  whom  I  am  now  addresaing, 
what  was  the  general  character  for  learning  and  l^gal  knowr 
ledge  •  of  that  person  as  to  the  criminal  law,  of  whom  it  waa 
said  that  that  which  was  not  kfiown  by  him  was  not  knowo 
by  any  other  person,  and  that  what  he  knew  he  knew  better 
than  any  other  person  who  preceded  or  followed  him.  With 
■respect  to  Mr.  Seqeant  Hawkins  we  know  his  authoiilj. 
The  books  of  both  these  writers  are  in  the  head  and  hand 
of  every  lawyer,  and  constantly  referred  to  on  every  occa- 
sion of  this  sort.    I  must  ther^ore  look  to  these  books,  ami 
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shall  proceed  to  examine  tbe  exposition  given  by  0ie  tex^       1020 
wfilen  on  die  words  of  those  statutes,  and  the  Commission 
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of  the  Peace,  which  goes  to  the  origin  of  the  authority  re*  ^9, 
salting  from  the  creation  of  the  oiBce  of  Magistrate.  First, 
then,  let  ns  examine  what  is  said  on  this  subject  by  Mr. 
Seijt  Hawkim{a):  '<  As  to  the  eighth  point,  vis.  What 
aathority  Justioes  of  Peace  have  in  relation  to  iliferior  oP 
fences.  It  would  be  endless  to  enumerate  all  the  oflences 
witUtt  their  jurisdiction,  concerning  which  there  have'  beenr 
sQch  great  nnmbers  of  statutes,  and  therefore  I  shall  contents 
myself  in  diis  place  with  observingi  that  by  the  above-men* 
tioned  statutes  of  the  34  Edw.  S.  e.  T,  and  also  by  die  ex- 
piess  words  of  their  commission,"— -(here  then  we  have  undep 
oar  consideration  the  express  words  of  the  statute,  and  of 
tiieeooiiniBsion)— ''  ibey  are  empowered  to  hear  and  determmd 
all  trespasses^  which  is  a  word  of  a  very  genend  extent,  and 
m  a  lai|pe  sense,  not  only  comprehends  ail  inferior  .offences, 
which  are  properly  and  direcdy  against  the  peace,  as  assaults^ 
sod  batteries,  and  sncfa  like,  but  idso  all  others  which  are  so 
only  bj  construction/' — Distimuishing,  thereforSi  between 
tbt  which  is  so  actual  breach  of  the  peace,  and  that  whichf 
is  by  construction  a  breach  of  tbe  peace,  and  going  directly, 
as  I  shall  presendy  shew,  to  the  case  of  libel,  which  is  to  be 
taken  not  as  an  actual,  but  a  constructive  breach  of  the 
peae^  in  having  a  tendency  to  such  breach,  and  that  which 
has  a  tendency  only,  of  course,  being  no  actual  breach  of 
die  peace,  he  proceeds  to  say,— '<  Yet  it  hath  been  of  late 
settled,  that  Justices  of  Peace  have  no  jurisdiction  over  for* 
gety  or  perjury,  at4he  common  law,  the  principal  reason  of 
which  resolution  was,  that  inasmnch  as  the  chief  end  of 
die  insdtution  of  the  office  of  these  Justices,  was  for  the  pre 
serration  of  the  peace  against  personal  wrongs  and  open 
violence,  and- the  word  ^  trespass,'  in  its  most  proper  and  na- 
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1»30>  ^^  seme,  is  taken  for  vucb  kind  of  if^urie8«  it  shall  be  «i<- 
^  '^  derstood  in  that  sense  only  ki  Ihe  said  statute  and  connussion^ 
^^  or  at  the  roost,  to  extend  to  snch  other  ofienoes  ooty^  as  kavf 
CoMAsn  a  diitct  and  immediate  tendency  to  cause  such  breackee  of 
Ihto  peece,  as  libeb,  and  such  like*"  The  word  '  trespnes,' 
theoy  accor<&ig  to  Mr.  Serjt  Hawkins,  and  Ibe  autboiitiea 
which  are  referred  lo  in  die  margin  of  bis  Treatise,  does  not 
ka^  (iofblved  so  as  to  be  narrowed  ami  ednfined  to  ibem) 
casee^whksb  are  actual  breaches  of  the  peace;  but  trdpass,  m 
ila  lam^  le0sl  sigmfi^tiei^  extends  to  all  cases  whieh  are 
agsnut  Ibe  peice  t  and  it  has  been  admitted  at  the  bar,  dwt 
whether  a  Jibel  be  an  actual  breadi  of  the  peace  or  not,  it  is, 
n  cnne  or  offence  gainst  the  |iei^»  In  the  wotili^  tbetc 
fsfa,  of  the  eCalules,  and  the  commiisioii  ttsfl^  ihe  wofd 
*  Irespam*  bas  this  lai^  sigmfieat^^nn  belongil^;  to  i^  ao  as 
to  intdfc  most  undoubted^  Am  case  of  libeK  What  is  a 
Megwlmteto  do  ^n  a  case  of  this  deseriptionof  libel,  wliich, 
if  not  seditious,  was  of  the  worst  possible  tendency  i  The 
ykinliff  was  brought  bj  a  warrant  befsre  the  deiondaiot,  a 
Mngiitrate;  the  charge  was  eetablished  upon  oall^  sfnd  in* 
iw aiation  regularly  ^ven,  and  tharefdv  i|pon  that,  it  being 
en  offimce,  as  I  bave  etnted,  witUn  the  junsdiotioo  of  the 
Magistrate,  he  Was  bound,  in  tlie  first  instance,  upon  the 
ffeeeWios  of  ^ueh  information, ,  to  .grant  a  wamint.  l^w 
let  us  consider  what  wifs  Ae  effect  and  operation  of  the  war* 
sent  in  cases  similar  to  the  present,  (a)  **  Arrests,  by  the 
command  of  Justices  of  Peace,  as  such,  are  either  by  parol  or 
by  warrant:  and  first,  as  to  such  arrests  by  psirol,  it  se^am 
that  any  euob  JuMke  may  lawAiHy,  by  word  of  Hioulh,  asi* 
Chorise  any  one  lo  arrest  another,  who  shall  be  guil^  of  mv 
actual  breach  of  the  peace  in  las  presence,  or  shall  be  eo^ 
gaged  in  a  riot  in  his  absence*  Am  to  such  arrests  by  the 
warrant  of  a  Justwe  of  Peace,  1  shall  endeavour  to  shew  in 
what  cases  a  warrant  for  such  an  arrest  may  lawfully  be  made 

(«)  UmpkMt  PI  Cr.  Book  iL  c  15.  m.  14»  15. 
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fay  ntcb  a  Jastice-^ifi  wbal  form  it  <ni^t  to  be  ffiEde,  tmi       1820. 

how  It  IB  to  be  eiecute4.    As  to  the  first  point,  I  shall  con*        ^"^^ 

aider  for  what  offimcee  soch  a  warrant  may  be  granted,  and      ^   v. 

upon  mbat  evidence.    And  firit,  as  to  the  offences  fcr  which 

sadi  a  warrant  ma  j  be  granted,  there  aeems  to  be  no  doubl 

btot  that  it  may  be  lawfiolly  granted  by  any  Justice  of  Peace^ 

for  tMwon,  felony,  or  prmmumre,  or  any  other    offence 

agllinst  the   peace.**      Hits  alone  appears  to   aae  to  be 

decifivp  of  the  present  question.    If  this  be  law,  Ae  Ma- 

gi^Mte  having  jurisdiction  over  a  libel,  as  an  offence  against 

4ie  peace,  f  nd  being  bound  to  grant  bb  warrant  to  appro- 

fcqid  the  person  charged  with  such  an  offence,  tlie  warrant 

waa  in  the  first  instance  legally  granted.     What  was  the 

lilagistrate  0ien  to  do  f  Was  he  to  grant  a  warrant  merely  to 

bring  the  offender  before  him,  in  order  to  discharge  him  when 

he  anived  there  under  virtue  of  such  warrant  i  And  what  could 

he  do  but  discharge  him,  unless  he  was  authorised  to  bind 

him  over  to  appear  to  an  indictment,  in  case  he  refused  or 

neglected  to  find  sureties  for  diat.  purpose,  and  more  parti- 

jndarly  so,  when  it  has  been  admitted  throughout  the  argu* 

faeni,  as  it  must  be,  that  trespasses  include  oflences  agamst 

0ie  peaee,  and  that  libel  is  an  offence  of  dist  nature,  and  that 

die  Magistrate  was  bound  to  issue  his  warrant  on  information 

on  oath,  to  bring  the  party  before  him  f    It  tfierefune  appeara 

lo  me,  that  on  the  appearance  of  the  party,  in  pursuance  of 

that  wairrant,  the  Magistrate  was  bound  to  commit  him,  unless 

he  found  proper  sureties,  otherwise  die  warrant  vrould  Imve 

been  afierely  granted  to  disdiai^  the  party  as  soou  as  he  was 

turou^t  before  the  Magistrate,      it  seems  lo  me,  therefore, 

in  this  view  of  the  case,  that  there  couM  be  no  doubt  of  the 

legaKly  of  the  warrant,  or  tfie  power  of  the  Magistrate ;  but 

it  is  said  by  Mr.  Seijt.  Rawkim{a\  *'That  anciently  no 

me  Justice  of  Peace  couM  legally  make  out  a  warrant  for 
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laflO.        an  offence  against  a  penal  statote,  or  other  misdemeanor 
^^        cognizable  only  bj  a  Sessions  of  two  or  more  Juslices,  for 
«•  that  one  single  Justice  of  Peace  has  no  jurisdiction  of  suck 

offence,  and  regularlji  those  only  who  have  jurisdiction  OTer 
a  cause  can  award  process  concerning  it : — yet  the  long,  con- 
stant, tmiversaly  and  uncontrolled  practice  of  Justices  of 
Peace  seems  to  have  altered  the  law  in  this  particular,  and 
'  to  have  ^en  them  an  authority  in  relation  to  such  arrests 
not  now  to  be  disputed."  And  then,  in  a  subsequent  part 
of  the  same  chapter  (a),  he  adds,  ^'  As  to  the  evidence  on 
which  such  a  warrant  is  to  be  granted,  it  seems  probable, 
that  the  practice  of  Justices  of  Peace  in  relation  to  thia 
matter  also,  is  now  become  a  law,  and  that  any  Justice  of 
Peace  may  justify  the  granting  of  a  warrant  for  the  arrest  of 
any  person  upon  strong  grounds  of  suspicion  for  a  fetonj,  or 
other  diisdemeanor,  before  any  indictment  has  been  found 
against  him-"  It  is  therefore  quite  clear,  according  to  the 
authority  of  Mr.  Seijt.  Hawkins^  that  whether  an  indict^ 
meht  be  found  against  the  party  or  not,  if  it  be  an 
offence  against  the  peace,  over  which  the  Magistrate 
has  jurisdiction,  he  has'  power  to  grant  a  warrant  against 
him,  and  to  commit  him  for  trial,  litis  appears  to  me 
a  direct  authority,  and  is  decisive  of  the  present  question,  if 
,  no  other  could  be  found,  unless  we  are  to  reject  the  autho* 
rity  of  the  writer.  Still,  however,  following  the  same  course, 
the  next  authority  to  which  I  shall  refer  is  my  Lord  Haic, 
and  the  passage  in  question  is  this  (b) :  <<  Justices  of  Peace 
may  also  issue  their  warrants  within  the  precincts  of  their 
commission,  for  apprehending  persons  charged  of  crimes 
within  the  cognizance  of  the  Sessions  of  the  Peace,  and 
bind  them  over  to  appear  at  the  Sessions,  and  this  though 
the  offender  be  not  yet  indicted."  Thb,  it  has  been  all  but 
admitted,  is  the  authority  of  Sir  Matthew  Hale  directly  in 
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point  to  the  preseot  purpose.  Let  us  see  how  it  has  been  en-  1090, 
dearoored  to  be  evaded.  It  has  been  saidi  that  his  Lordship  "^^ 
18  treating  of  felonies :  so  undoubtedlj  he  is ;  bot  he  is  treat-  ^^^\ 
iog  of  felonies  in  legal  language,  and  in  the  course  of  that 
treatise  |ie  is  abo  speaking  incidentally  of  general  juris- 
diction^ and  the  jurisdiction  of  Justices  of  the  Peace,  audi 
therefore,  in  describing  die  jurisdiction  of  such  Justic^i  he 
sajs,  that  ''  they  have  a  right  to  issue  their  warrants  within 
the  precincts  of  their  commission,  for  apprehending  persons 
chaiged  of  crimes  within  the  cognizance  of  the  Sessions  oC 
the  Peace."  And  it  has  been  fully  admitted,  that  a  libel  is 
widiin  the  cognizance  of  the  Sessions  of  the.Peace,  for  it 
cannot  be  disputed,  but  that  every  libel  is  so.  Magistrates, 
therefore,  have  cognizance  at  the  Sessi<ms  of  the  Peace  over 
an  offence  of  this  description ;  and  acoordiiq;  to  Lord  JETa^e, 
thqr  have  $o  not  merely  in  Sessions,  but  before  indictment 
found.  It  has  been  said,  however,  notwithstanding  this,  that 
the  word  to  be  found  in  this  passage,  is  the  word ''  mmes." 
Id  point  of  law,  there  is  no  distinction  between  crimes  atid 
niisdemeanoliB;  there  maybe  in  popular  signification,  and 
there  undoubtedly  is ;  but  it  is  oiUy  necessary  to  look  into  the 
feiy  first  pages  of  the  fourth  volume  of  Blackston^s  Cammenr 
tariei,  where  he  treats  of  Public  Wrongs,  and  where  the  very 
doctrine  I  am  now  stating  is  to  be  found.  His  words  are  (a), 
''A  crime  or  misdemeanor,  is  an  act  committed,  or  omitted,  in 
fiolation  of  a  public  law,  either  forbidding  or  commanding  it. 
This  general  definition  comprehends  both  crimes  and  mis- 
demeanors, which,  properly  speaking,  are  mere  synonymous 
terms,  though  in  common  usage  the  word  '  crimes'  is  made 
to  denote  such  offences  as  are  of  a  deeper  and  more  atro- 
cious die ;  while  smaller  foulcs,  and  omissions  of  less  conse- 
quence,'^ are  comprised  under  the  gentler  names  of  misde* 
meanors  only.''    When,  therefore,  I  find  Sir  Matthew  Hah 


.  (a)  Page  5. 
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imcr.        defcrtlMng  the  juntdieAoKi  of  Justices  of  the  Peace,  not  merelj 
^"^""^        eonfined  to  discttsttng  any  particular  offence,  bnt  meaning  to 
^,  deacribe  as  largely  as  possible  that  jurisdiction,  I  take  him  to 

,fUfnAujf  pjg  ijj^  pj^  extensive  word  **  erime$,^  as  beit^  synonymous 
with  and  comprehending  ^  misJemeanors^*  But  not  only  in 
Ibb  passage,  but  in  every  other  on  the  sutject,  his  opinion 
wiS|  dkat  Justices  of  the  Pe^ice  have  the  power  to  commit 
More  imlictiDent  fbund^  in  all  cases  within  the  cognixaiice 
of  die  Sessions.  But  the  authority  of  Lord  Cdke  has  been 
aienfiotted,  and  strenuously  reHed  on,  who  is,  upon  all  c^es 
isf  this  description,  I  wiH  not  say  to  be  disregarded  altogether, 
but  certainly  to  be  dissented  from.  It  has  been  so  said  most 
exptessly  by  Sir  Matthew  Hale,  upon  the  very  occasion,  and 
Aerefbre,  he  adds  (a),  ''Tlie  opinion  of  my  Lord  Co&e  (6) 
iltoo  strait  laeed  in  this  case,  and  if  it  should  be  received, 
wo«M  obstruct  the  peace  und  good  order  of  the  kingdom."* 
But  my  Brother  Favghan  has  observed,  that  the  words  of 
Lord  Hale  are,  ^  and  the  bopk  of  14  Hen.  8.  16,  upon 
wfiich  he  grounded  his  opinion,  was  no  solemn  resolution, 
but  a  sudden  aad  extrajudicial  opinion,  and  the  defendant 
had  liberty  to  amend  lAs  plea  as  to  the  circumstance  of 
time,  to  the  end  it  migiit  be  judicially  setded  by  demurrer, 
which  was  never  done."  Whether  l^ord  Hale  was  right  or 
wrong  in  diis  statement  (but  t  ukt  him  to  be  clearly  right), 
it  would  make  no  difference  whatever,  because  it  would  go 
to  that  point  merely; — as  it  has  been  agreed,  that  on  an  actual 
breach  of.  the  peace,  every  Justice  of  the  |^eace  has  not 
only  the  power  to  commit,  b|it  is  bound  to  commit  a  party, 
so  that  he  may  appear  to  an  indictment  when  fpund ;  and 
yet  the  doctrine  of  Lord  Coke  goes  to  this^  that  no  man 
ought  to  be  committed  for  felony  or  misdemeanor  before  in- 
dictment found,  and  therefore  the  whole  of  the  doctrine  of 
Lord  Coke  is  inconsistent  with  Magistrates  having  the  power 


(a)  Book  i.  c.  oO.  p.  579.       i  ■  ■  (6)  4  ln$t.  p.  177. 
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to  commit  in  some  CM$ea,  he  being  of  opinion  that  thef  c$n*  lOfiQ. 
not  commit  in  tojcue  before  indictment  found.  It  mp- 
pnn«  therefore^  to  me,  that  upon  the  authofitj  of  Ix>rd  ^  v. 
Hakp  and  from  the  passages  I  have  ne&rred  tp  from  Mr» 
Serjt  Hatekias,  there  tan  be  no  doubt  but  that  the  offence 
of  libel  ia  within  the  jurisdiction  of  Justices  of  the  Peaces 
and  being  within  their  jurisdictioat  they  are  empowered  and 
bomid  to  bri^g  parties  chaiged  with  it  before  them;  and  it 
fbllowa  of  necessitj,  that,  in  default  of  sureties,  the/  are 
boood  to  commit.  JPurtheri  however^  m  Mr.  Jtistice  Blacks 
itone*%  fourth  book  of  Ommenianes,  there  is  a  chapter  of 
which  the  title  is  distinctly  this  (a),  <'  Of  Offences  against  the 
Public  Peace,**  and  after  specifying  some,  he  goes  on  to 
state  (^'  '<  Besides '  actual  breaches  of  the  peace,  any  thing 
duU  tends  to  provoke  .or  excite  others  to  break  it,  is  an  of- 
fence of  the  same  denomination^**  and  then,  after  shewing  how 
challeiiges  to  £ght  are  punishable,  he  puts  the  ease  of  libels, 
of  which  he  says(c),  <'  the  direct  tendency  is  the  breach  of  the 
poblic  peace,  by  stirring  up  the  objects  of  them  to  revepge, 
and  perhaps  to  bloodshed  ;** — ^There  are  a  great  number  of 
other  cases  which  I  will  not  comment  on.  There  is  an 
almost  endless  detaU  and  variety  that  may  be  found,  in 
which  it  is  laid  down  in  the  argument  at  the  bar,  and  the 
dedsioDs  of  Judges,  that  a  Ubd,  of  whatever  nature  it  may 
be,is  ao  offence  gainst  the  peace.  On  the  whole,  therefore, 
it  seems  to  me,  tliat  even  if  this  were  a  usage  against  all 
reason  and  principle,  and  inconsistent  with  the  esscDtial  and 
fundamental  rights  of  the  subject,  it  need  only  be  brought 
forward  in  a  Court  of  Justice  to  receive  tlie  reprobation  it 
merits ;  but  when,  as  connected  with  the  usage,  1  refer  to  all 
the  aiguments,  the  fitness  of  the  thing,  the  words  of  the 
commiasion  of  the  peace,  and  the  words  of  the  statutes 
giving  a  power  to  Magistrates,  together  with  the  luminous 


(«)  Cap.  xi.  (fi)  Sect.  12.  p.  150.  (c)  Sect  13.  f .  t50. 
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1990.       expOMtion  of  the  most  learned  text  writers  on  the  subject, 
^^        followed  by  the  univmsal  practice  of  Courts  of  Justice  for 
«•  one  hundred  and  twenty  years,  without  a  single  decision  de- 

nying its  existence,  without  a  single  didum  but  that  which  was 
extrajudicial,  and  applied  to  a  different  subject,  can  any  one 
hesitate  for  a  moment  in  saying,  that,  if  in  any  case,  by  prin- 
ciple, by  decision,  or  by  practice,  the  law  can  be  settled  as 
clearly  founded  and  established,  it  is  so  in  this  case  i  It  is 
my  opinion,  that  it  is  so  beyond  all  doubt.  I  rejoice  that  it 
is  so  settled,  both  for  the  credit  of  our  Courts  in  times 
past,  and  for  the  mamtenance  of  peace  and  good  order  in 
times  to  come. 

Mn  Justice  Park. — This  case  has  been  stated  from  the 
Bench,  and  frequently  at  the  Bar  in  the  course  of  the  argu- 
ment, to  be  one  of  considerable  importance.  It  may  there- 
fore be  possibly  expected,  that  each  Judge  should  give  his 
individual  opinion,  if  not,  I  declare  most  unfeignedly  and 
sincerely,  I  should  be  most  satisfied  in  reposbg  under  the 
clear  and  luminous  judgment  so  ably  pronounced  by  my  Lord 
Chief  Justice,  because  I  fear,  that  in  endeavouring  to  put 
the  ideas  I  have  formed  on  the  subject  in  language  of  my  own, 
I  shall  only  weaken  the  decision  just  delivered.  At  the 
same  time,  however,  I  will  add  a  few  words,  because  other- 
wise, it  might  not  be  supposed  that  I  concur  in  what  has 
been  said,  and  there  is  this  consolation  at  'least  the  Court  will 
have  upon  the  subject,  that  they  are  greatly  indebted  to  my 
two  very  learned  Brothers,  who  have  argued  diu  case  at  the 
Bar,  because,  if  any  ihing  be  overlooked  by  the  Court,  -  no 
fimit  will  be  attributable  to  them. 

My  Brother  Vaughan  has  certainly  referred  to  a  great 
number  of  the  ancient  statutes,  on  which  it  was  supposed, 
and  justly  said,  that  the  commission  of  the  peace  was  found- 
ed ;  but  there  is  one  statute  which  he  either  did  not  happen 
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to  oMet  withy  or  he  iii%ht  have  oterlooked  it,  and  which  has        18^. 
been  supposed  to  be  the  foundation  of  the  original  commis* 
mon,  though  the  present  was  formed,  as  it  now  appears,  in  '  ^  v. 
the  teigD  of  BUzabetk,  I  mean  the  statute  of  34  Edm.  $.{a\ 
by  iriiich  power  is  to  be  given  to  Justices  of  the  Peace  /'  to 
restrain  'Offendersi  rioters,  and  all  other  barretors,  and   to 
pursue,  wreU,  take,  and  chastise  them,  according  to  dieir 
trespass  or  offence/'    These  are  most  general  words.    And 
sgain,  in  another  part  of  the  same  statute,  it  is  said,  "  And 
diej  are  to  take  and  arrest  all  those  that  they  may  find  by  in- 
dictment or  by  napidang"  (that  must  necessarily  allude  to 
what  is  to  be  done  before  indictment),  ''  and  to  put  them  in 
prison  f   and  in  another  brandi  they  are  empowered  **  to 
take  of  all  them  that  be  not  of  good  fame,  where  they  shall 
be  foand,  sufficient  surety  and  mainprise  of  their  good  be^ 
hsTiour  towards  the  King  and  his  people/    It  therefore  ap* 
pears  to  me,  that  diis  statute  requires  Justices  of  Peace 
to  take    and  arrest  offenders,  and  if  they  take  and  arrest 
them,  and  they  do  not  give  bail,  what  are  they  to  do  with 
than  i    Are  they  to  set  them  at  large  to  repeat  their  of- 
fences ?      These  words  of  the  statute  are  therefore  sufficient 
for  the  purpose  of  comprehending  libels,  and  enabling  Jus- 
tices to  take  bail ;  and  certainly  all  the  best  text  writers  en- 
tertained the  same  opmion.     A  libel  most  clearly  has  a  ten- 
dency to  a  breach  of  the  peace ;  and  the  passage  in  Hawking 
whidi  1  shall  not  repeat,  shews  that  this  is  one  of  the  cases 
in  which  they  are  empowered  to  act.     I  do  not  think  the 
passage  quoted  from  Bracian,  by  my  Brother  Bosanquet, 
u  quite  immaterial — ^it  does  not  go  the  length  of  shewing 
whether  libel  was  a  bailable  offence  or  not,  but  it  diews  with 
what  classes  of  offences  it  wai  to  be  ranked,  and  that  libels, 
whether  seditious  or  not,  (for  that  makes  ho  distinction)  and 
that  even  words  against  an  individual  were  an  injury,  for  it 
is  there  said  (ft),  that  <'  Cum  ei  convitium  dictum  fuerit,  vd 


(a)  Cap.  !.>■        ■    {h)  Book  iii.  c.  56.  folio  iaS. 
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1^20.  ^^  ^^  ^^^f  to  the  Assizes  or  Sessions,  bfcause  it  mini 
be  Ibe  proper  suspicion  of  A*  himself,  and  A.  may  arrest 
him  upon  the  force  of  his  own  suspicioni  but  not  bj 
^^^"^*'  warrant  of  the  Justice.  I  think  the  law  is  not  so,  and 
the  constant  practice  in  all  pbices  hath  obtained  against 
'  it^  and  it  wodd  be  pernidous  to  the  kingdom  if  it  should 
be  as  be  delivers  it,  for  malefactors  would  escape  un- 
axamined  and  undiscovered  j  for  a  man  may  have  a  probable 
and  strong'  presumption  of  the  guilt  of  a  person,  whom  he 
jet  cannot  positively  swear  to  be  guilty.**  That  appears  to 
sne  to  be  the  good  sense  and  reason  of  the  case,  and  my 
Lord  Hale  therefore  has  certainly  the  best  of  the  argument 
Four  cases  have  been  referred  to  on  this  subject.  The  first, 
The  Queem  v.  Derby{a).  It  has  been  insisted  by  my  Bro- 
dier  raugkaup  thait  there,  the  warrant  was  merely  to  briiq;  a 
party  up  to  be  eiamined ;  but  it  was  a  warrant  from  the 
Secretary  of  State,  and  die  question  was,  whether  be,  by 
virtue  of  his  office,  could  commit  for  a  libel,  and  not  whe* 
ther  a  Justice  of  Peace  was  empowered  to  do  so.  So,  in  the 
case  of  The  King  v.  Kendal  and  Roe  (&),  the  main  point  was 
not  whether  a  Justice  of  the  Peace  had  a  right  to  apprehend 
for  a  libel/  but  whether  the  Secretary  of  State  had  such  sight. 
In  the  former  case,  Lord  Chief  Justice  Parker,  in  delivering 
his  judgment,  said,  **  The  defendant  cannot  be  discharged : 
the  warrant  is  good  and  legal/*  And  Mr.  Justice  Ejfre  said, 
^.'  A  Secretary  of  State  &as  a  power  to  issue  a  warrant.'^ 
Therefore  I  infer,  that  nobody  seems  to  hate  doubted  that  a 
Justice  of  the  Peace  might  do  so  ^  and  he  fi&rther  saidi  <'  II 
was  so  held  in  the  case  of  The  King  t.  Kendal,  and  settled 
in  Queen  Elixabeth\  time.  The  species  of  crime  is  ^i 
forth,  which  is  enough ;  it  need  not  set  forth  the  facts^  as  em 
whom  the  robbery  was  committed,  or  whose  house  broke 
open — publishing  a  libel  is  a  crime  well  known  in  our  law." 
Supposing  it  were  only  for  suspicion  of  h^h  treasoli,  he  shall 

■  -  -  -  _ 

(a)  Fwi€»ou,  140 (6)  &itt.  547.  S.  C.  U.  Raymmd  65. 
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»ot  be  discharged,  but  shall  answer  it  In  the  case  of  The  IWL 
King  V.  Kendal  and  Roe^  the  party  might  be  inuoc^t  of  the  bvtt 
crime.;  yet  thdy  continued  him  on  his  recognizance,  but  did  not  comIiiv* 
disdiarge  htm.  1  do  not  know  diat  ever  there  was  any  time 
mentioned  in  any  warrant,  so  that  exception  goes  to  M  war- 
rants :  suppose  the  warrant  had  been  to  commit  without  bail 
or  ifeainprice,  if  crime  certain  were  chaiged,  the  party  should 
not  be  discharged.  In  the  trial  of  The  Seven  Buhofi,  how- 
ever,  it  has  been  said,  that  as  hx  as  Mr.  Justice  PomeWt 
opinion  went,  they  ought  to  have  been  bailed ;  but  it  is 
quite  clear,  upon  looking  at  that  case,  that  the  only  point 
that  came  before  the  Court  relative  to  the  present  question^ 
was»  whether  they,  having  privilege  of  Parliament  as  Bishops^ 
were  the  subjects  of  bail,  and  that  rendered  it  quite  uune- 
cessary  to  discuss  the  other  points;  but  I  agree  with  what 
the  Lord  Chief  Justice  there  said,  **  Why  should  they  dis- 
cuss whether,  having  privilege  of  Parliament,  they  were  the 
subjects  of  bail,  if  the  general  law  of  the  land  was,  that  no 
man  could  be  apprehended  for  libel  at  all,  whether  a  peer  or 
commoner  r  It  is  to  be  observed,  that  it  has  been  assumed, 
by  a  very  great  authority  in  this  Court,  some  years  ago(e)^ 
W  Mr.  Justice  Powell  dissented  from  bis  Brethren  on 
diat  occasion.  That,  however,  does  not  appeer  to  have 
been  tbe  iact ;  for  he  only  said,*  **  I  will  not  decide  until  I 
have  looked  into  the  cases  upon  the  subject/'  There  the 
other  Judges  did  not  require  time  to  look  to  authorities, 
therefore  it  was  not  given,  as  they  were  clearly  of  opinion, 
that  tbe  Bishops  were  not  bailable;  but  though  one  Judge 
might  wish  to  look  into  audiorities,  still,  if  4he  otiier  three 
had  formed  their  opinions,  there  is  no  reason  whatever  for 
time  being  given,  and  from  a  sacred  seat  of  justice,  I  think 
il  was  too  much  to  say  of  three  Judges,  that  they  were  dis- 
honest, and  tiiat  Mr.  Justice  Powell  was  the  only  honest 
man  of  the  four.     Wilkein  case  has  beea  much  pressed  on 


(a)  Lord  Chief  Jii!«t'tce  PriUU 
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i6M.  tb^  Court  10  the  course  of  the  argnoieDt;  but  U  is  an  aoibQ' 
^^^  lily  fof  tbe  defendaot,  because  tberei  as  in  the  case  of  The 
^even  Buhop$f  the  owly  question  was,  whether  the  prifilege 
of  Parliament  was  to  eaonerate  the  defendant,  and  it  it 
worthy  of  renarky  that  in  that  case  there  were  two  other 
points  taken,  either  of  which  were  more  general,  and  woul4 
apply  equally  to  all  the  King's  subjectSi  aa  weH  as  to  a 
member  of  dther  house  of  Parliament;  but  the  Court  uiift- 
nimoosly  decided,  that  those  points  would  not  serve  the 
defendantt-^biit  if  they  had  thougnt  those  matters  applied 
generally  to  the  subjects  of  the  realm,  why  did  not  they 
proceed  upon  the  general  point,  as  to  whedier  a  person 
could  be  arrested  or  held  to  bail  for  a  libel,  which  wouM 
have  been  tnuch  more  paktable  to  the  party  Mr.  Wilke$  at 
|hat  time  espoused  in  politics,  than  resting  hb  case  on  the 
narrow  and  shallow  ground  that  he  had  privilege  of  Parlia- 
ment  ?  I  think  there  is  a  great  deal  of  weight  in  the  obser' 
vation  to  which  my  Brother  Bosanquet  has  directed  the  at'* 
lention  of  the  Court,  as  to  the  difference  of  the  reports  of 
diat  case ;  but  I  do  not  think  that  more  credit  is  to  be  given 
So  one  than  the^her;  for  whenever  a  reporter  chooses  to 
mix  himself  up,  aa  Mr.  Setjt.  Wilson  has  done,  in  the  con- 
test with  the  politics  of  the  litigant  parties,  I  cannot  pay  so 
much  credit  to  him ;  and  throughout  the  whole  of  Ua  re« 
port  of  that  case,  it  is  manifest  that  he  formed  a  very  strong 
party  opinion,  and  therefore  it  appears  to  me^  if  Ihey  ara 
set  up.  oiile  against  the  odier,  that  the  report  it%  Howelt$^ 
State.  Ttialt  is  much  more  likely  to  be  feiv  and  correct* 
But  aftar  all,  if  there  be  any  donbl  upon  ^hia  point  (al-^ 
tliough  fully  agieeing  that  a  usage  for  one  hundred  yeara 
ai^ainst  the  known  law  of  the  land,  would  not  make  a  law), 
can  it  be  questioned,  after  the  documents  Aimisbed  from  the 
House  of  Lords,  m  which  it  appears  to  have  been  the  con- 
stant and  iiniform  practice,  from  the  reign  of  Anne  to  nearly 
the  conclusioa  of  the  reign  of  his  late  Mtyesty  i  My  Bro* 
ther  Faughau,  however,  has  said,  that  instances  of.  com- 
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mitment  in  cases  of  this  nature,  only  go  back  to  the  reign 
of  Queen  Jnnt.  The  order  of  the  House  of  Lords  was 
to  searth  back  as  far  as  the  Revolution,  and  the  oflker  re- 
ports tha)  he  had  only  searched  the  records  from  the  reign 
ofQaeenAnnej  not  doubdng  that  he  should  find  other  in- 
stances of  a  similar  description,  if  he  carried  his  researches 
to  a  prior  period ;  and  it  has  been  farther  insisted,  that  we 
must  stkppose  the  law  to  be  otherwise,  because  there  have 
been  t)iit  five  instances  during  the  reign  of  our  bte  Sove* 
iBign.  That,  however,  I  think,  tends  to  shew  those  who 
are  not  superficially  observing,  that  the  law  has  been  admi-' 
nistered  with  the  greatest  humanity  and  lenity.  It  has  been 
also  said,  diat  these  were  not  commitments  by  Justices  of 
the  Peace  to  the  Sessions,  and  that  they  have  never  been 
considered  so.  Still  they  were  commitments  by  Justices 
of  the  Peace,  for  the  parties  to  answer  xn  the  Court  of 
Kirr^t  Bench  to  ihdictment?  which  were  *  afterwards  pre- 
ferred against  them  individually.  A  number  of  them  were 
discussed  upon  habeas  corpus,  in  the  times  of  Lord  Holt, 
the  supposed  great  assertor  of  liberty,  at  the  time  of  (he  Re- 
volution, audlbefore  Lord  Chief  Baron  Parker,  Lord  Chief 
Justice  Pratt  (afterwards  Lord  Camden),  Lord  Hardwicke, 
and  Lord  Raymond,  assisted  by  all  the  eminent  Judges  of - 
their  time.  It  is  too  much  to  suppose  that  all  these  proceed* 
iDgs  were  irregular.  I  am  therefore  of  opinion,  that  this 
action  is  not  maintainable,  and  that  the  defendant  is  entitled 
to  the  judgment  of  the  Court. 


1820. 


Burr 

Vm 

COKAMT* 


Mr.  Justice  Bur  rough. — Agreeing  with  my  learned 
Brother  in  opinion,  that  it  is  not  necessary  for  me  to  ex- 
press my  sentiments  on  this  occasion,  because  I  think  the 
judgment  delivered  by  my  Lord  Chief  Justice  contains  every 
thing  that  I  can  say;  still  we  are  called  on  individually  to 
give  our  opinion  on  a  matter  of  great  importance  and  mag- 
nitude. In  investigating  this  question,  I  find  it  necessary  to 
advert   to  the  libels  as  stated  in  the  special  verdict.    The 
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18d0.  Jury  have  foqnd  that  the  plaintiff  bad  coiiy>08^  and  pol^ 

^^  livhed,  stuck  up,   affixed  and  distributed,  ^n  diven  publki 

«•  streets  and  places,  ^itbiu  the  cUy  and  liberty  of  fVe^mimUr^ 
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two  libels.  Tbe  one,  chaiging  the  then  Lord  Cbiff  Jmtiffi 
of  the  Court  of  King's  Bench  with  having  committed  a  rob*, 
bery  on  the  plaintiffy  by  passing  a  sentence  on  him  to  mak^ 
BQney,  and  to  put  the  ling's  fin^  iotp  Ins  own  pockety 
instead  of  itq  goipg  into  the  pjub^ic  treafury.  The  plaintifl[ 
in  this  \jbfi\  then  proceeded  in  these  wo^ds :  *\  I  do  h^ebj 
placysrd  hicn  as  a  ^sgrace  to  the  Bench  of  Judges,  the  so<« 
dety  of  gentlemen,  and  the  nation  at  large." — I  therefore, 
think  that  it  is  highly  expedient  that  every  one  should  know, 
virhat  the  diarge  was,  upon  which  the  pr^nt  defe^ip^ 
preceded, 

The  other  libel,  altboMgh  a^ed  principally  ^  J^iord^ 
Casilereagh,  a  Privy  Counsellor,  also  contains  r^ectbns 
on  the  late  Lord  Chief  Justice  of  the  King's  Bench,  and  in. 
Ihb  the  plaintiff  said, ''  I  placard  him"  (that  is,  Lord  CaUle- 
reaghy  ^  for  haying  stated  a  gross  falsehood  in  the  Hoiise  of 
Commons,  in  a  debate  ip  the  House,  to  anssrer  his  owi\ 
purpose,  in  stating  to  the  House  that  the  plaintiff  had  pe- 
titioned Government  for  the  mercy  of  tlic  Crown,  tipoi\ 
M'hich  the  pillory  sentence  wi^a  taken  off/'  |Ie  then  said^ 
'*■  I4y  petition  was  to  the  Prince  flegent,  to  be  liberatedji 
tieing  unjustly  convicted  by  ^rd  ^U^nborough  to  make  mo- 
ney of  me.**  Nothing  can  be  niore  offensive  or  more  scan- 
dalous than  the  w^iole  subject-matter  of  the  libels  them- 
sflvest.  My  Brother  Vaughan  has  very  property  sftid^  in  his 
argument  for  the  plaintiff,  that  the  question  tp  be  decided^ 
18  one  of  constitutional  law,  as  it  affects  the  liberty  of  the 
subject,  and  the  freedom  of  the  press ;  and  if  I  conceived 
tfiat  the  decbion  of  the  Court  would  affect  the  Mberty  of  the 
subject  in  any  matter  or  manner  in  which  it  ought  not  to 
hft  affected,  I  should,  with  the  greatest  reluctance,  concur  in 
t^inj^ing  that  judgment  should  be  given  in  fnvour  of  the  d^^ 
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feoduit.  So,  CD  the  other  hand,  if  I  thought  it  would  af*  1820. 
feet  the  freedom  of  the  pressi  I  should  be  equally  unwilling  ^^ 
to  do  so.     But  I  am  clearly  of  opinion,  that  the  present  v. 

Ju(%ment  will  have  no  such  eflect,  but,  on  the  contrary,  will 
protect  the  liberty  of  the  sutgect  and  the  freedom  of  the 
press.  Whilst  the  press  b  used  with  that  freedom  of  di«« 
cwsioii  and  reasoning,  which  in  England  b  bdulged  un* 
disturbed,  to  a  great,  and  indeed  to  every  useful  degne, 
it  will  meet  with  the  protection  of  die  law,  and  the  ap- 
probation of  all  individuab  who  are  well-wishers  to  their 
country,  and  who  know  the  blessings  of  a  free  constitu- 
tion. But  when  it  is  used  to  chaige  die  Chief  Justice  of 
die  Coqrt  of  King*s  Bench,  the  first  Magistrate  in  our 
Courts  of  law,  M-ith  corruption  in  hb  office,  and  a  Privy 
Counsellor,  and  Member  of  Parliament,  with  abusing  his 
character  and  situation  in  the  latter  Gapacltyj,  by  stating 
falsehoods  in  the  House  of  Commons,  to  answer  hb  own 
purposes,  it  appears  to  me  that  tbb  b  an  abuse  of  that  free^ 
dom,  and  that,  in  order  to  preserve  it,  it  b  necessary  the 
abuse  should  be  reprobated.  The  people  of  England  have 
a  serious  ipterest  in  the  chaiiKter  and  the  conduct  of  the 
Judges,  and  others  who  are  appointed  to  serve  the  State 
iq  high  and  important  offices,  and  they,  aa  individuab,, have 
a  valuable  interest  in  their  respective  characters.  I  have  not 
lighdy  iqtrodtfced  these  observations :  they  are,  in  my  view  of 
the  case,  extremely  important,  in  leading  to  the  opinion 
which  I  hav^  formed,  It  b  material  to  the  case  of  the  ^ 
defendant;  and  the  fac^  which  appear  on  the  special  ver- 
dict; to  have  thus  stated  what  was  the  nature  of  the  charge 
on  which  h^  took  the  informatiQii,'and  committed  the  plaintiff 
to  prison  for  want  of  ba^K  lliis  brings  me  to  the  point  to 
be  decided,  which  isj  whetlier  the  natter  contained  in  the 
information  taken  by  the  defendant,  a  Justice  of  the  Peace, 
was  a  matter  within  hb  jurisdiction  I  and  whether  he  haa 
proceeded  in  such  a  manner  as  to  form  a  justification  to  the 
plaintiff's  action  of  assault  aud  false  imprbomnent  f    Tho 
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jurisdiction  of  a  Justice  of  the  Peace  is  fouD^  on  the 
missioii  of  the  peace,  by  which  some  powers  are  e^presaly 
given,  or  it  is  founded  on  other  powers  incident  to  those 
which  are  so  given,  and  on  particular  statutes,  superadding 
powers  and  authorities  in  particular  cases.  The  latter^ 
namelj,  the  powers  given  by  particular  statutes,  have  no  bear^i 
ing  whatever  on  this  case. 


It  appears  to  pie  to  be  necessary  to  state  the  commission 
of  the  peace  for  the  sake  of  a  few  observations  I  have  to 
make  on  it,  with  a  view  to  the  facta  of  the  case,  as  stated  in 
the  Ytar  Book,  to  have  passed  at  ff  hiU  Friars  (a).  By  th^ 
commission  of  the  peace,  the  Justices  named  in  it  are  jointly 
and  severally  assigned  to  keep  the  peace,  and  to  keep  and 
caused  to  be  kept,  all  ordinances  and  statutes  for  the  good 
of  the  peace,  and  for  the  preservation  of  the  same,  and  for 
the  quiet  rule  and  government  of  our  people  in  all  and  sin- 
gular the  articles  thereof.  Then  follow  other  powers  not 
necessary  to  be  noticed.  This  first  part  of  the  commission 
authorises  all  and  each  of  them  to  act  out  of  Court.  Then 
follows  that  clause  in  the  commbaion,  which  constitutes  the 
sessions,  and  gives  them  an  authority  to  9ici  there ;  it  au- 
thorises them  to  enquire  the  truth  by  the  oath  of  good  men, 
**  of  all  and  all  manner  of  felonies,  witchcrafts,  enchantments, 
sorceries,  magic  arts,  trespasses,  forestallings,  regratings,  en« 
grossiiigs,  and  es^tortions  whatsoever,  and  of  ^11  i^nd  singular 
pther  misdeeds  and  offences,  of  which  Justices  may  enquire,*' 
and  alflio  ''  of  iill  those  who  in  the  aforesaid  county  in  com- 
panies against  our  peace,  in  disturbance  of  our  people  with 
armed  force,  have  gone  or  rode,  or  hereafter  shall  presume  to 
go^or  ride.**  It  is  very  singular  to  observe,  that  the  question 
at  If  lute  Friars,  on  which  all  the  law  seems  to  have  beeu 
got  together,  was  to  decide  whether  the  law  was  broken  by 
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in  illqpd  assonUy  of  armed  people.  This  ckuse  ia  the 
conuniteion  is  fMinded  on  a  statute  which  the  Ja4ges  who 
met  OQ  that  occasioo  could  oeTer  have  seen,  because  4t  was 
pwed  in  the  2d  Edw.  S.  (a)  the  title  of  which  is^  *'  No  man 
shall  come  before  the  Justices,  or  go  or  ride  araaed ;"  and 
then  it  is  enacted,  "  that  no  man,  great  nor  small,  of  what 
condition  soever  he  be,  except  the  King's  Servants. in  bis 
presence,  and  the  King's  officers,  in  executing  of  the  Kill's 
precepts,  or  of  their  office,  and  such  as  be  in  their  company 
fMisting  the  said  officers,  and  officers  also  (upon  a  cry  made 
for  arms  to  keep  the  peace),  and  the  same  in  places  where 
aach  acts  happen,  be  so  hardj  to  come  before  the  King's 
Justices,  or  other  of  the  King's  Ministers,  doing  their  office 
with  force  and  arms,  nor  briiig  force  in  affiaj  of  the 
peace,  nor  to  go  nor  ride  armed  bj  night  nor  by  day  in  fairs, 
lasurkets,  nor  in  the  presence  of  the  Justices  or  other  Minis* 
ters,  nor  in  any  part  elsewhere,  upon  pain  to  forfeit  their 
SFinottr  to  the  King,  and  their  bodies  to  prison,  at  the  King's 
pleasure."'  If,  therefore,  those  Justices  bad  seen  this  sta* 
tute,  which  makes  the  very  matter  about  which  they  were 
questioning,  unlawful,  they  could  have  entertained  no  doubt 
but  that  the  peace  in  that  case  was  broken.  It  therefore 
leems  to  me  to  be  clear  that  they  had  not  seen  it;  for  this 
Statute  was  the  fouiidation  of  that  latter  part  of  the  clause  in 
the  commission  of  the  peace.  It  is  also  very  material  to 
observe,  that  in  the  enumeration  of  offences  in  the  com« 
fDisflion,  treasqns  are  not  mentioned,  there  is  no  authority 
whatever  given  to  Justices  of  Peace  to  enquire  of  treasons, 
yet  no  doi^bt  can  be  entertained,  but  that  out  of  Sessions  they 
amy  take  informations  in  cases  of  treasop,  and  canse  the 
ficcttsed  to  be  apprehend^  and  committed  to  gaol,  to  be 
)ned  at  die  Assizes,  uuder  the  authority  of  their  commissions, 
Vrhich  expressly  extend  to  treasons.    It  appears,  then.  Jus* 
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IdSO.        tfces  hare  no  authority  under  that  clause,  which  Enables  Ihem 
^^        to  hold  a  Court  to  try  treasons,  but  their  authority  must  exist 
V.  mi  a  prior  part  of  the  commission,  which  directs  them  to 

poNAii  .  1^^^  ^^  peace.  If  this  be  so,  we  are  not  now  to  look  for 
what  Justices  can  do  at  Sessions,  as  comprehending  the 
whole  of  their  autliority.  We  have,  however,  m  die  case  of 
libel,  the  strongest  possible  authority  for  saying,  that  it  is 
indictable  at  the  sessions.  Treason,  however,  cannot  be 
prosecuted  there,  yet,  if  the  Magistrates  have  power  to  pro- 
ceed on  it  for  the  purpose  of  commitment,  it  must  he  under 
the  first  branch  of  their  commission,  by  which  they  ape  as- 
aigned  jointly  and  separately  to  keep  the  peace,  and  cause  to 
be  kept  all  ordinances  and  statutes  made  for  the  good  of  the 
peace,  and  for  conservation  of  the  same,  sind  for  the  quiet 
rule  and  government  of  our  people.  In  the  case  of  The 
King  V.  Kendall  and  Roe  it  is  said  (a),  that  Secretaries  of  State 
may  commit  as  Conservators  of  the  Peace  did,  at  the  common 
law,  aqd  that  it  was  incident  to  their  office,  as  it  was  to  the 
officers  of  Justices  of  the  Peace,  who  were  not  authorised 
by  any  express  words  in  their  commission  to  that  purpose, 
but  do  it  rqltpne  officiu  In  the  next  place,  it  has  been  ad- 
mitted, and  indeed  no  one  can  deny  it,  that  Justices  of  Ae 
Peace  may  commit  for  want  of  bail  for  an  actual  breach  of 
the  peace;  but  still  it  has  been  contended  that  they  cannot  do 
so  in  the  case  of  a  libel,  which  is  indictable,  and  before  the 
Justices  top  at  their  Sessions ; — ^because  it  is  not  attended  with 
an  actual  breach  of  the  peace.  There  might  be  some  colour 
for  this  objection,  if  upon  enquiry  it  was  ascertained  that  they 
could  not  do  so  in  any  instance  where  there  was  not  an  actual 
breach  of  the  peace ;  but  it  is  clearly  otherwise,  for  tliey  can 
do  so,  and  always  have  done  so  in  other  cases  in  which  there 
is  no  actual  breach  of  the  peace,  but  a  direct  aud  manifest 
tendency  to  such  breach.   What  answer  can  be  given  to  th<  , 


(a)  Salk.  317. 


W  THB  eOTH  VBAR  OP  GBO.  III.  AND  iST  OF  PBO.  I^.  359 

pae  of  an  ioteoded  duel,  of  which  i  Magistrate  either  hat  1830. 
penonal  knowledge  or  an  information  on  oath ; — may  hp  not  ^T^ 
arrest  both  the  parties,  and  for  want  of  bail  comnii^  fhe  v- 

chsDenger  to  prison,  to  be  tried  at  the  Sessions  or  Assizer  for  ^"^"'* 
Ae  offence ;  and  may  he  not,  if  bail  be  given,  also  require* 
die  challei^er  to  give  sureties  of  the  peace  in  the  ilueau  time  ? 
This  practice  is  not  only  customary,  but  inveterate,  and  i^ 
founded  in  necessity,  and  yet  here  is  no  actual  breach  of  the 
peace.  I  state,  without  possibility  of  doubt,  that  a  Magis^ 
date  may  do  this;  and  further,  that  he 'may  secure  the  party 
challenged,  and  require  sureties  of  the  peace  of  him.  This 
}oo  may  be  done,  and  justified  under  the  words  in  the  first 
kanch  of  the  commission.  I  am  therefore  of  opinion,  that 
the  defendant  was  authorised  in  taking  the  information,  and 
committing  the  plaintiff  in  the  pase  disclosed  in  the  present 
record.  His  duty  and  authority  by  the  oommission  are  to 
keep  the  peace,  and  cause  all  ordinances  ^d  statutes  for  the 
good  and  preservation  thereof  to  be  kept.  I1iey  are  to  act 
so  as  tQ  keep>  protect,  and  preserve  the  peace,  and  no  more 
(effectual  step  can  be  taken  for  this  purpose  than  to  take  in* 
formation  against,  and  to  commit  to  prison  one  for  want  of 
bail,  who  has  done  an  act  which  has  a  direct  and  manifest 
tendency  to  provoke  a  breach  of  the  peace.  In  Sir  Baptist 
Hickis  case  (a)  a  libel  is  said  to  be  indictable,  because  the 
King  and  Commonwealth  are  interested  in  it,  as  it  is  a  pro- 
yocation  to  a  challenge  and  breach  of  the  peaf:e.  A  challenge 
ii  not  in  itself  an  actual  breach  pf  the  peace,  but  to  send 
(Mie  is  indictable,  as  1  have  before  suggested,  and  a  ground 
for  a  Magistrate's  interference  before  indictment  found.  Sup- 
pose it  cannot  be  clearly  ascertained  that  a  challenge  has 
jieen  given,  but  that  there  is  a  reasonable  ground  to  presume 
|hat  a  duel  is  intended,  it  cannot  be  controverted  but  that  i^ 
Magistrate  might  act  and  secure  the  parties,  and  he  would  b^ 

tl.,.'.  ■  '       '  '    ? 
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highly  to  blame  if  he  did  not  do  so ;  yet  there  is  no  actad 
breach  of  the  peace,  but  is  in  conteoiplation  only.  As  to  the 
tendency  even  of  slanderous  worda  to  provoke  a  breach  of 
the  peace,  there  is  a  well  known  fact  in  die  history  of  the 
criminal  law  of  this  counUry,  the  outrage  on  Sir  John  Coven* 
fryf  which  was  the  reason  of  passing  the  statute  of  the  ^d 
and  2Sd  Charlti  2.  e.  I.  called  the  Coventry  Ad*  It  was 
occasioned  by  mere  words  spoken  m  Parliament,  How 
much  stronger,  then,  is  the  case  on  this  record  ?  A  late  Noble 
Lord  then  filling  the  high  office  of  Chief  Justice  of  the 
Kwg*s  Bench  is  charged  with  corruption  in  his  office,  and 
phcarded  as  a  disgrace  to  the  Bench  of  Judges,  as  a  disgrace 
to  the  society  of  gentlemen,  and  to  the  nation  at  large;  and 
another  noble  person  in  high  office,  and  a  Member  of  the 
House  of  Commons,  is  charged  with  utterio^falsehoods  there, 
to  answer  his  own  purposes.  Independently  of  the  offence 
to  the  public  at  lai^ge,  these  libels  had  a  direct  and  immediate 
tendency  to  provoke  a  breach  of  the  peace,  and  must  they 
not  be  taken  to  be  intended  to  irritate  and  provoke  the  iodi*' 
viduals  libelled  f  But  the  mischief  does  not  stop  here,  it 
might  have  had  the  same  effect  on  the  relatives  of  those 
noblemen  and  their  dependants.  All  our  hw  books  from  the 
case  De  Ubell&famosis  to  the  time  of  Sir  William  Blacksione^ 
speak  uniformly  of  this  tendency  of  every  species  of  libel. 
It  is  'tocarcely  necessary  to  repeal  them,  particularly  as  they 
have  been  before  mentioned  and  adverted  to,  but  Blachtonef 
after  speaking  of  challenges  (a),  says,  <' Of  a  nature  very 
aimilar  to  challenges  are  libels,  libelli  famasi,  which,  taken  in 
their  largest  and  most  extensive  sense,  signify  any  writings, 
pictures,  or  the  like,  of  an  immoral  or  illegal  tendency ;  but  in 
the  sense  under  which  we  are  now  to  consider  tiiem,  are  ma* 
licious  defamations  of  any  person,  and  especially  a  Magis* 
Urate,  made  public,  by  either  printing,  writing,  signs,   or 


(a)  Vol.  iv,  c.  11. 8.  13.  page  t50« 
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fMrtureSy  in  order  to  provoke  him  to  wnitfi«  or  espoM  him  to       ^^* 

public  hatredi  eootempt,  and  ridicuJe.    The  direct  leQdencjr        Brrrr 

of  these  libels  i^  a  bretch  of  the  public  peece»  by  etirring  up      comajit 

tbe  objects  of  theip  to  reveufe,  and  perhaps  to  bloodshed," 

It  is  not  necessary  here  to  maintain  that  a  libel  is  an  eduel 

beach  <rf.or  directly  against  the  peace,  nor  to  idj  on  the 

cendusioD  of  an  indictment  toi  a  libel,  which  has  ever  beea 

sliced  to  be  contra  pocem.    It  is  however  certain,  that  ia 

then^ese  of  The  Seven  Bishopt  three  Judges  held  it  to  be  i^ 

hiench  of  the  peac^  and  the  other  Judge  (Mr<  Justice 

Pometl)  did  not  give  ai|y  opinion  on  thet  subject,  although  i| 

11  said  in  TAe  King  v.  fFt/fe«(a),  that  he  was  of  a  different 

opinion ;  and  in  the  repc^rt  of  that  case^  it  appears  that  a  most 

severe,  unfounded,  and  unjust  reQectipn  was  made  on  the 

Chief  Justice,  and  the  two  other  Judges  M(ho  concurred  with 

Urn,  and  the  reporter  mq^t  well  have  omilted  a  passsge^ 

which,  if  it  was  warranted  by  tbe  fact,  (whi^  seems  veryi 

doubtful,)  was  a  Ubel  on  thoae  Judges,  whose  character  I  havci 

never  before  or  since  heard  impeaiched,  1  therefore  cannot 

Uieve  it' was  ever  said,  for  what  authority  had  aqy  perspa  to. 

ny,  that  the  fourth  Judge  was  the  only  holiest  man  of  the 

fear,  because  "Se  differed  from  the  rest?    But  it  appears  he* 

did  not  differ  from  theos,  as  he  merely  veqjuired  time  to  look. 

iota  die  authorities,  and  I  cannot  discover  aiqr  thiqg  which 

reflects  on  their  chancters.  All  our  tfi%t  writers  and  books  of 

sothorily  uniformly  4peak  of  tbe  direct  end  immediete  ten*. 

deocy  of  libeb  to  cause  breaches  of  tbe  peace ;  I  am  there-  "" 

fore  of  opinion,  that  in  pripciple,  the  justification  of  the  de«, 

feodsm  in  this  case  is  wett  niade  o^t,  and  that  he  is  entitled  to 

judgment,  because  it  af^^eers  to  m(e  that  he  was  w^ll,  audio-. 

nsed  in  what  he  did  by  the  commissjou  of  tbe  peace,  as  well 

if  by  the  nature  of  the  crime  itselff  .  1%  is  very  remarkable. 


(«)sfrtii.iso. 
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1820.  Md  scarcely  credible,  that  when  the  case  of  The  King  T« 
>p'^  Wilkes  was  before  the  Judges  of  thia  Court,  they  never 
V.  thought  of  examining  the  tCrown  OfRce  to  ascertain  the 

course  of  proceedings  there ;  it  is  quite  impossible  that  they 
could  have  known,  that  from  the  3d  of  Jnne  down  to  nearly 
the  present  time,  there  had  been  a  course  of  precedents  to 
establish  the  point; — ^if  they  had  known  that,  certanily  some 
of  the  expressions  supposed  to  have  been  used  in  that 
case,  would  not  have  appeared  in  it.  fiut  it  has  be^i  ob- 
served, that  the  practice  of  commitm^t  for  libels  appear  to 
have  stopped  about  the  third  year  of  the  late  King,  that  is 
very  easily  accounted  for,  and  I  do  not  think  it  affords  any 
objection  to  the  precedents  in  the  Crown  Office  before  and 
Since.  During  the  late  reign,  the  course  has  been  to  file 
informations  by  the  Attomey*General,  where  the  libels  were 
against  government,  and  individuals  applied  to  the  Court  for 
leave  to  file  informations ;  and  it  is  well  known  that  it  was 
the  subject  of  clamour,  that  the  Attorney-General  was  pur- 
suing a  practice  not  warranted  by  the  usage  of  the  law  of  the 
eoimtry,  and  that  is  die  reason  that  that  course  has  not  been 
since  pursued.  But  now,  when  we  are  about  to  return  to  the 
constitutional  course,  of  which  one  would  suppose  those  who 
are  fond  of  libelling  would  not  complain;  it  is  said  We  are 
tfcting  illegally ;  returning  to  the  clear  course  of  the  com- 
mon law,  and  going  before  the  Grand  Jury,  is  now  alleged  to 
be  illegal,  and  the  former  was  decried  as  being  unconsUtu- 
tional.  I  am,  however,  most  happy  to  find,  in  looking 
through  the  case  minutely,  and  carefully  examining  all  the 
authorities,  that  the  proceedings  by  the  defendant  have  been 
legal.  I  am  satisfied  it  is  constitutional,  and  so  far  from 
affecting  the  freedom  of  the  press,  or  the  liberty  of  the  sub- 
ject, the  prosecutions  of  this  flaunt  description  of  libels,  in 
the  way  this  has  been  prosecuted  by  information  before  a 
Magistrate,  will  be  found  to  be  a  more  humane  course 
than  any  other,    and  conducive  of  the  greatest  good   to 
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the  public ;  and  I  am  of  opinion  die  defendant  was  perfectly        1820. 

justified  in  acting  as  he  has,  and  therefore  that  he  is  entitled 

to  judgment.  **«.' 

'  GOHANT. 

Mr.  Justice  Richardson. — ^After  the  full  discussion 
this  case  has  received  at  the  Bar,  and  the  able  decisions  of 
mj  Lord  Chief  Justice^  and  mj  Brothers  Who  have  pre- 
ceded me,  I  should  wish  to  be  spared  expressing  the  grounda 
of  my  opinion.  In  a  matter  of  this  importance,  however,  I 
think  it  necessarji  as  briefly  as  possible,  to  state  the  reasons 
that  have  induced  me  to  come  to  the  conclusion  J  have  formed, 
and  it  seems  to  me  the  shortest  course  for  me  to  adopt  will 
b^i  first,  to  consider  the  usage,  and  secondly,  whether  it 
is  in  any  respect  contrary  to  the  principles  of  law,  the 
authority  of  text  writers,  or  of  adjudged  cases,  first,  with 
respect  to  the  usage; — upon  an  investigation,  by  returns 
made  to  the  Court  of  Kit^*8  Bench  alone,  there  have 
been  found  no  less  than  one  hundred  and  twenty  instances 
between  the  first  year  of  Queen  Anne  and  the  year  1763 
or  1764  (which  averages  more  than  two  cases  annually) 
of  persons  bound  in  recognizances  to  appear  and  answer 
such  things  aa  should  be  objected  against  them;  these 
too  as^  all  instances  of  persons  charged  with  libels,  and 
the  greater  part  of  them  were  not  bound  to  appear  before 
Officers  of  State,  but  Justices  of  the  Peace ;  and  it  ftiN 
ther  appears,  that  these  returns  were  confinecl  to  the  cases 
of  recogni^nces  entered  into  for  appearance  alone,  exclu- 
sively of  which,  there  are  several  other  cases  of  persons  who 
appeared  by  writs  of  habeas  corpus,  and  who  had  been  com- 
mitted and  not  found  bail.  These  therefore  are  authorities 
to  the  same  extent,  and  perhaps  there  is  a  still  liifther  and 
numerous  class  of  cases  where  such  jurisdiction  has  been 
also  exercised  in  the  case  of  seditious  words.  It  is  difficult 
to  find  any  more  satisfactory  mode  of  ascertaining  or  esta- 
blishing the  common  law,  than  by  referring  to  an  unvaried  and 
undisputed  Usage,    sanctioned    by  a  length   of  time,    and 
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1890.        founded  on  legal  principleSi    unless  it  is  sliewn  that  such 
^^^        usage  is  altogether  contrary  to  the  law  of  the  tand,  or  ihAt  it 
••  has  been  impugned  by  eminent  law  writers,    if  it  be  not, 

I  do  not  see  how  any  Court  of  Justice  in  Wettmuitter  Hall, 
or  elsewhere,  could  doubt  that  a  usage  -so  sanctioned  is 
founded  in  law.    Secondly.    Is  this  usage  contrary  to  the 
authorities  of  the  most  eminent  and  experienced  teit  writen  i 
Of  these,  DaUon^  the  oldest,  who,  though  not  a  judicial  au- 
diority,  was  still  a  writer  of  considerable  weight  on  points 
of  this  nature,  published  a  book  hi  the  reign  of  Jama 
the  1st,   and    it   is  there    stated  (a),    that  **  for  misde- 
meanors done  against  die  King's  peace,  (as  for  treason, 
felony,  or  breaking -of  the  peace,  8cc.)  the  offenders,  as  well 
by  the  common  law,  as  by  divers  statutes,  may  be  arrested 
sJid  imprisoned  by  the  officers  of  justice,  and  sometimes  by 
prirate  persons  without  presentment,  and  these  being  by  the 
law  of  the  realm,**  (it  is  true  he  does  not  mention  any  other 
offences  than  treason,  felony,  or  breaking  of  the  peace,) ''  are 
warranted  by  Magna  Cliarta/'    Although  he  did  not  men- 
tion the  term  '<  libel  *'  there,  still,  on  referring  to  another 
part  of  his  work,  I  think  it  is  clear  what  he  meant,  for  it 
is  stated  (ft),    ''  Libellers,    also  may  be    bound    to    their 
good  behaviour  as  disturbers  of  the  peace  ;**  and  he  assigns 
this  as  the  reason,  ^for  such  libelling  and  defamation  tendeth 
to  tlie  raising  of  quarrels  and  infusion  of  blood,  and  are 
especial  means  and  occasions  tending  and  inciting  greatly  to 
breaches  of  the  peace  (^  this  then  appears  to  have  been  the 
opinion  of  Daltom     The  next  writer  in  pomt  of  order  is 
Lord  Hale,  and  it  appears  to  me,  that  he,  though  treatii^ 
of  felony  (c),  does  not  abstain  from  expressing  his  opinion 
as  to  4he  jurisdiction  of  magisuvtes.     It  is  impossible  to 
doubt  but  that  the  passage  respecting  Justices  jof  the  Peace 
and  their  jurisdiction,  applies  generally  to  other  offences 


(«)  Chap.iro.  8,4.   pagcSSS.— (6)  Chip.  1J4,  s,  S,   page  ilU 
(0  Boflfk  I.  Chap.  50.  page  ST5, 
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besidet  felonies,  for  he  says  (a),  *'  I  shall  consider  of  anests  1890. 
and  imprisonmenl  for  capital  offences;''  then  he  mentions  ^^^^ 
bow  offenders  are  generally  treated  when  they  are  anested, 
and  proceeds  to  state  (ft),  that  ^'Justices  of  oyer  and  terminer 
may  also  issue  their  warrants  in  the  counties  within  their 
commission,  for  appidiending  felons  or  other  malefactors,  or 
for  surety  of  the  peace ;"— certainly  not  confining  himself  to 
felonies ;  -  and  then  follows  the  passage  to  which  I  before 
referred :  (c)  viz.  that ''  Justices  of  Peace  may  also  issue  their 
warrants,  within  the  precincts  of  their  commission,  forapprc^ 
beading  persons  charged  of  crimes  within  the  cognizance  of 
die  Sessions  of  the  Peace.''  If  Lord  Hak  had  intended  to 
speak  of  felony  only,  he  would  not  ha?e  used  such  lan^ 
guage.  He  would  have  limited  it  to  cases  of  felony  only.  But 
be  bere  speaks  of  warrants  bemg  issued  by  Magistrates  for 
apprdiending  persons  charged  of  crimes  within  the  cogni- 
sance of  tfie  Sessions  of  the  Peace,  "  and  this,  though  the 
offender  be  not  yet  indicted."  His  opinion  therefore  appears 
to  me  to  be  most  express  to  the  same  effect  as  Dalton,  who 
had  preceded  him.  The  next  text  writer  in  point  of  succes- 
sion, is  Mr.  Segt.  Hawkins.  I  do  not  mean  to  state  in  de- 
tail what  he  says  upon  the  subject ;  but,  coupling  Book  S. 
c.  13.  s.  15,  with  c.  8.  s.  38,  of  the  same  Book,  I  consider 
it  to  be  quite  clear,  that  his  express  opinion  was,  that  Jus- 
tices of  the  Peace  had  an  authority  to  grant  their  warrants, 
not  only  for  treason,  felony,  or  pramunire,  but  also  for  othet 
offences  against  tfie  peace ;  and  amongst  those  he  inclndea 
libels,  which  he  treats  ofj  when  he  speaks  of  cases  amounting 
only  to  implied  breaches  of  the  peace,  for  he  classes  libellers 
as  persons  offending  agsdnst  the  peace,  over  whom  the  Ma- 
gistrates have  jurisdiction.  Thus  then  stands  the  authority 
of  the  oldest  and  most  eminent  text  writers  upon  the  sub- 
ject, in  direct  conformation  of  the  usage ; — that  usage  by  no 
means  appears  to  have  originated  in  the  reign  of  Queen 


(«)  Book  i.  c.  60.  page  575. (b)  Id.  page  579. («)  Id.  iUd. 
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IBM.       Anrn,  we  Aould  radier  premme  tbat  it  prevailed  from  time 
^^        immemorial;  and  if  a  usage  is  found  to  bave  ensted  a 
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bwidrBd  years,  it  is  sufficient  and  there  is  no  reason  to  looh 
ibrdier.  But  the  reason  that  there  are  no  older  precedents  on 
this  subject  is,  that  the  House  of  Lords  were  perfectly  satis- 
fied with  the  returns  furnished  diem.  With  respect  to 
liord  Coke,  I  do  not  find  that  he  gare  any  opinion  as  to  die 
power  of  Magbtrates  on  the  subject  of  libel  or  misde- 
sneanors;  but  an  extraordinary  proposition  hu  been  cited 
from  hia  Fourth  Institute  (a),  which  goes  a  great  deal  too  fwr, 
in  which  he  stated,  that  a  Justice  of  the  Peace  cannot,  in  cases 
of  felony,  apprehend  or  commit  a  felon  before  indictment 
His  Lordship,  however,  seems  aflerwards  in  the  course  of 
tiie  same  section,  to  admit  that  the  law  was  otherwise  met 
the  statutes  of  1  8c  2  PAt7.  tf  Mary,  <:.  IS,  and  8  k  3  PIdL 
if  Maty,  c.  10.  It  is  remarkable,  that  having  those  atatotes 
tiien  before  him,  he  should  suppose,  that  prior  to  those 
ptatutes,  arrests  by  Justices  of  the  Peace  for  felony  were  con- 
trary to  law.  The  first  of  those  statutes  was  intended  to 
lestrun  Magistrates,  not  firom  arresting,  bnt  from  liberating 
offenders  from  arrest,  in  a  maoDer  more  extensive  than  was 
before  found  convenient  to  the  publi<v  and  that  statute  refers 
to  the  statute  5  Hen.  7.  t.  S,  which  was  passed  for  tiie  pup- 
poee  of  restraining  Magistrates  from  admitting  t<\.  bail  too 
lai*gely,  and  that  latter  statute  refers  to  one  of  a  still  eariier 
date,  the  1  Richard  3.  c.  3.  All  these  statutes,  as  is  well  iib- 
aerved  by  Lord  Hale{b),  import,  that  the  apprehension  of 
persons  for  felony  before  indictment  found,  is  lawfid 
and  right.  I  think  it  unnecessary  to  say  any  more  nespecting 
Lord  Coh^B  opinion  in  that  work  (c),  which  perhaps  did  not 
receive  his  final  approbation.  It  is  fully  considered  and 
treated  of  byhord  Hale  (d),  and  1^  think  most  satisfactorily 


(«)  irr. (6)  Book  a.  c.  is.  page  109 (0  Juntdidvm  af 

C<mr/#,  c.  31.  (cQ  Book  iL  page  107  to  110. 
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refiited^— Thirdlj.  Such  being  the  mugp,  has  it  been  dis*  ^320, 
approved  of  by  Courts  of  Law  i  I  shall  refer  shortly  to  ^^v^ 
five  cases  since  the  revolution.  The  first  is  diat  of  2%e  ^^ 
Seven  Bishdps,  who  were  defended  by  the  most  efninent  Comamt. 
persew  at  the  British  Bar,  and  no  point  was  there  made  as  to 
tbe  authority  of  a  Secretary  of  State  to  hold  to  bail  in  a  case 
•f  lih||;  andrwhen  we  refer  to  the  case  of  TheKir^  y.  Wilkes, 
we  find  that  Lord  Ghief  Justice  Pratt,  when  thel>bjection 
was  there  pressed^ .  relied  on  tbe  silence  of  the  defendant's 
counsel  in  the  case  of  The  Seven  Bishops,  as  a  reason  for 
nying  there  was  no  weight  in  the  objection.  I  will  now  men- 
tion  the  case  of  The  King  y.  Kendal  and  Roe;  althongh  it  was 
a  case  of  a  commitmeDt  by  the  Secretary  of  State,  and  for 
treaaon; — ^in  both  of  which  instances  it  differs  altogether 
from  the  i^esenty  but  I  think  it  material,  on  account  of 
tbe  course  of  the  argument  there  taken,  and  the  opinion 
of  the  Judges.  The  counsel  for  the  defendants  objected, 
chat  the  Secretary  of  State  could  not  commit  for  treason, 
because  he  could  not  administer  an  oath,  an  objectiqn 
not  applicable  ^  the  case  of  a  Justice  of  the  Peace, 
aod  Lord  Holt  md^(a),  that  ^  at  common  law,  before  there 
were  any  Justices  of  the  Peace^  there  were  commitments,'^ 
for,  said  his  Lordsbipi  **  the  Justices  of  gaol  delivery  ought 
to  impanel  a  Grand  Jury,  to  enquire  of  all  offences  com- 
mitted  by  tliose  in  gaol,  thereforci  there  must  have  been  a  com- 
mitment precedent;"  and  Mr.  Justice  Rokeby  said,  ^'  (b) At 
common  law,  Conservators  of  the  Peace  could  not  execute 
tbeir  ofl^e  without  a  power  to  commit: — and  Secretaries  of 
State  are  of  the  same  nature  as  Conservators  of  the  Peace 
were : — ^no  statute  gives  powef  to.  Justices  of  the  Peace  to 
commit,  but  it  is  incident  to  their  office.**  This  therefore 
falls  within  the  general  terms  of  their  commission,  which 
empowers  them  individually  and  collectively  to  keep  the  peace. 


(a)  1 U.  Raym.  65.  ■(&)  Id.  66. 
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1820.  cOtisequendy,  it  is  vested  in  them  as  incident  to  their  office^ 

^^^  and  gives  them  authority  to  keep^  the  peace,  and  do  all  acts 

V.  that  are  necessary  to  that  great  and  important  public  object. 


COHANT. 


There  are  two  other  cases.  The  Queen  v.  Derby  (a),  and  The 
King  V.  Shuckburgh  (jb),  which  were  both  cases  of  arrest  by 
a  Secretary  of  State  for  libels.  The  latter  has  not  been 
mentioned  in  the  course  of  the  argument,  I  will  therefore 
shortly  state  what  that  case  was  : — **  The  defendant  being 
taken  up  by  a  warrant  from  the  Secretary  of  State  for 
publishing  '  Old  EnglamTs  Te  Deum,'  a  blasphemous  libel, 
was  brought  up  by  habeas  carpus  in  order  to  be  bailed,  and 
offered  bail  to  enter  into  the  common  recognizance  for  his 
appearance  from  time  to  time,  to  answer  such  matters  as 
should  be  objected  against  him  on  behalf  of  the  Crown.** 
The  Reporter  refers  to  this  as  being  the  common  usage; — 
^<but  Mr.  Jlttomey'-General  insisted  on  bail  for  the  de- 
fendant's good  behaviour  also."  This,  it  must  be  observed, 
was  before  indictment  found,  for  he  was  arrested  under 
a  warrant  from  the  Secretary  of  State.  What,  said  Lord 
Chief  Justice  Lee  on  that  occasion  ?  Did  he  suggest  that 
the  defendant  could  not  be  arrested  at  all?  Quite  the  re- 
verse, for  his  Lordship  said,  ''(c)  It  has  often  been  taken  both 
ways,"  (that  is  to  say,  both  to  appear  and  answer,  and  also  , 
for  good  behaviour,)  ''  but  he  intended  to  take  the  opinion  of 
all  the  Judges,"  so  at  present  the  defendant  himself  only  entered 
into  a  recognizance  for  his  appearance,  and  into  a  rule  to  put 
in  bail  for  his  good  behaviour,  if  the  Judges,  or  the  major 
part  of  them,  should  be  qf  opinion  that  he  ought. — '<  Hiis 
then  is  certainly  an  authority  to  shew,  that  a  person  may  be 
apprehended  in  a  case  of  libel  before  indictment,  as  it  was 
sanctioned  by  the  Court;  and  it  appears  that  the  common' 
usage  was,  th^t  the  defendant  should  offer  bail  to  enter  into 


(a)  ForttBGHe  140,  (6)  i  WUb.  S9.~— — (c)  Id.  ibid. 
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a  recognizance  for  his  appearance,  and  answer  matters  ob^        1820, 
jecled  against  him,  unless  some  distinction  could  be  drawn        ^^^^ 
between  a  commitment  by  the  Secretary  of  State,  and  a  com-       ^   «• 
mitment  by  a  Justice  of  the  Peace. — ^The  argument  against 
the  Secretaries  of  State  having  such  power  is^  that  they  can- 
not commit,  because  they  have  not  the  power  which  the 
Justices  of  the  Peace  have,  of  administering  an  oath,  and  the 
Court  say,  ''  that  Secretaries  of  State  have  that  power  as 
Conservators  of  the  Peace."  Therefore  it  follows,  i  fortiori, 
that  Justices  of  the  Peace  must  have  it. — So,  in  the  case  of 
7%€  Queen  v.  Derby ^  which  was  a  commitment  by  a  Secre- 
tary of  State  for  a  libel,  the  defendant's  counsel  insisted,  that 
a  libel  was  not  an  offence  for  which  bail  could  be  required 
before  indictment  found,   that  however  was  by  no  means 
the  opinion  of  the  Court,  but  quite  the  contrary ;  for  it  was 
contended,  that  compiitments  were   punishments,  only  after 
conviction,  and  not  before  ;•— and  one  objection  raised  for  the 
defendant  was,  that  the  warrant  to  apprehend  and  bring  him 
before  a  Magistrate  excluded  bail  in  the  mean  time,  and 
therefore  was  unlawful.    But  the  Court  said,  it  is  the  con* 
itant  'Course  to  bring  an  offender  before  a  Magistrate  in  the 
first  instance,  and  the  person  who  brings  him  cannot  take 
bail  till  he  comes  before  a  Magistrate,  and  that  is  in  his 
favor,  because  he  may  excuse  himself  of  the  charge  on  en- 
quiry.— My  Brother  Vaugban  has  observed,  that  it  was  not 
ventured  to  be  argued,  that  a  Magistrate  could  commit,  but 
it  was  merely  insisted,  that  this  was  not  a  commitment  to 
prison,  it  was  only  an  arrest  for  examination,  for  which  bail 
could  oot  be  taken ;  but  it  was  quite  unnecessary  to  say,  that 
Magistrates  could  commit' afterwards,  for  there  can  be  no 
doubt  if  they  could  arrest  before  examination,  that  if  such  ex* 
aminadon  was  not  fiivourable  to  the  defendant,  l^e  would  then 
be  committed  unless  he  found  b&il. — ^These  are  all  the  cases, 
with  the  exception  of  that  of  The  King  v.  fVilke$,  where  no 
such  poiot  as  the  present  was  made  by  the  defendant  himself, 
or  the  Counsel  who  assisted  him,  namely,  that  if  h^  had  been 
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1820.  a  private  individuali  he  wouM  not  have  been  amenable  to  At 
commitment  He  rested  his  defence  on  three  gronnds^  first, 
that  he  was  not  charged  hti  oath;  secondly,  that  the  libel  was 
not  set  pnt  at  length ;  and  thirdly,  that  he  was  entitled  to  the 
privilege  of  Parliament,  The  Court  over-ruled  the  two  first 
olgeetions,  and  abstamed  altogether  from  saying  tfiat  a  Se- 
cretary of  State  bad  ttiore  authority  than  a  Justice  of  the 
Peace.  Widi  reSpect  to  the  second  point,  it  was  im- 
possible that  Lord  Chief  Justice  Prati  could  entertain  any 
doubt  that  a  libel  was  a  legitimate  ground  for  holding  a 
common  person  to  bail ;  for  be  said  that  **  the  libel  need 
not  be  tet  out  at  length," — ^and  why?  Because  he  aM, 
'^  as  to  the  offence  of  a  libel,  it  is  such  a  misdemeanor 
as  we  should  require  good  bail  for,  and  such  as  the  party 
may  be  able  to  procure.*'  So  diat  wlien  the  objection  there 
taken  was,  that  (he  libel  ought  to  have  been  set  tmt  to 
enable  the  Cowct  to  judge  of  tlie  quality  of  the  bail  to  be 
required,  bis  Lordship  sud,  ''  We  can  well  judge  of  that, 
without  the  libel  being  set  out;  for  we  know  it  is  a  high 
misdemeanor,  and  such  a  misdemeanor  as  would  make  it  our 
duty  to  require  good  bail,  having  regard  to  die  quali^  of  the 
offender."  Surely  this  is  enough  to  shew  that  it  was  his 
opinioui  that  in  a  case  of  libel,  a  mati  may  be  held  to  bail, 
and  bailed  according  to  his  quality ;  but.  his  opinion,  and 
that  of  the  rest  of  the  Court,  was,  that  the  defendant  was 
entitled  to  his  discharge  by  reason  of  bis  privilege  of  Parlia- 
ment, and  I  think  there  must  be  some  error  in  the  sentence 
in  JVibon's  Report  of  that  case,  where  his  Lordship  is  sup- 
posed to  have  said,  '*  It  wa^^bsurd  to  require  surety  of  the 
peace  or  bail  in  the  case  of  a  libeller^'  he  having  before 
said,  that  a  libel  was  a' high  misdemeanor,  and  that  good 
bail  ought  to  be  taken.  I  entertain  no  donbt  that  the 
word  ^  absurd"  has  crept  in  by  mistake  on  the  part  of 
Mr.  Serjt.  fVilsan,  and  more  particularly  so  as  it  is  not 
to  be  found  m   the  report    of  that  case  in  the  Slate 
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Tpti$(a)f  where  his  Lordship  if  made  to  nj,  **  Perhtps  it  IBM. 
implies  an  absurdity  to  demand  sureties  of  tfie  peace  from  a  ^"^ 
libeller.*'— However^  that  is  not  the  question  in  this  case^  nor  «. 

was  it  there,  for  the  mere  taking  time  for. an  offender  to  ^ohamt, 
answer^  is  quite  distinct  from  requiring  sureties  of  the  peace; 
Besides,  Mr.  WUku  was  dischaif  ed  on  the  ground  of  bis 
piifilege  of  Parliament  only,  although  the  Court  there,  and  in 
ail  the  other  cases,  seem  to  ha?e  entertained  no  doubt  that 
a  defendant  charged  with  a  libel  might  be  held  to  bail^— Hav- 
iDg  thus  gone  through  as  shortly  as  I  was  able,  the  usage, 
tbe  aathoiities  of  all  the  text  writers,  and  the  decided  cases, 
Aqf  seem  all. to^ agree  in  one  and  the  same  poin^  namely, 
that  the  proceellings  adopted  by  the  defendant  in  this  case  . 
are  agreeable  to  the  ancient  course  of  the  common  law, 
and  I  am  therefore  clearly  of  opinion,  that  he  is  entitled  to 
the  judgment  of  the  Court 

Judgment  for  the  defendant 


(«)  ^oL  xi.  pegcs  904  and  905. 


\ 
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Feb.  9th. 

^t^McL^to  ^^^^  ^"^  •»  *^^^°  <»  *«  <^*^-  The  declaration  cootained 
breSchof  dntt  *^"'^*®*  counts,  the  first  twelve  of  which  were  special,  imput* 
arising  from  aa  iog  misconduct  to  the  defendant  as  an  9fs&at,  in  not  having  fop- 
J^^^*^^    warded  a  ship  and  cargo  with  despatch  from  London  to  Goi- 

SteV"trai  "to  ^^'^^g^  ^^  *«  ^^  *^*  ^^«  foundfed  in  trover.  All  the 
the  declani-  special  counts  but  the  tenth  were  inapplicable  to  the  pkintiff'a 
ed  u  laid,  *  ^^IBB,  being  founded  on  an  illegal  consideration,  he  being  a 
I^^be  fi^  Portuguese,  and  therefore  unable  to  employ  the  defendant,  a 

^  jn  '^"ISP^*  merchant  in  London,  as  an  agent  tp  export  property  of  this 
or  tortm  There-  »%..•  •••i«i  j 

fore,  where  a    Country  mto  Mss&ki  dunng  a  vmx  vnth  that  kingdom,  under 

cTmtbn^^^'  the  circumstances  detailed  in  the  declaration.    The  tenth 

ihS*««the***  count  was  m  substance  as   follows :— That  whereas,  be- 

plaiatiffas       fore,  and  at  the  tune  of  the  committing  the  grievance  by 

hadreteined^  die  defendant  thereinafter  mentioned,  and  from  thence  until 

£e  ^nd^   the  commencement  of  this  suit,  the  plaintiff  was  the  owner 

as  his  agent,  to  and  proprietor  of  a  certain  ship  or  vessel,  with  certain  goods 
canseherto  •         ,   ,  ^   ,  .  n  .  .       .  T       j 

proceed  to  Gol-  on  board  thereof,  lymg  at  or  near  Falmouth'^  the  vessel  and 

o?S?Sit*die  80od»  being  of  the  value  of  ^100,000.    And  whereas,  on 

might  after,  the  11th  o(  September,  IS12,  the  plaintiff,  at  the  request  of 
wards  proceed    .  .       ,  ... 

to  St.  PHen-    the  defendant,  bad  retained  and  employed  him  as  his  agent  m 

the  de^dant   ^^  behalf,  to  cause  and  procure  the  ship,  with  the  gooda 

accepted  the     therein,  to  proceed  with  all  reasonable  and  proper  despatch 

it  was  proved    in  that  behalf,  <to  certain  parts  beyond  the  seas,  to  wit,  to 

a  written  ar-    Gottenburgh,  in  order  that  tke  same  might  afterwards  prO' 

h^lTu^^d^  ceei  to  St.  Petersburgh,  whereof  the  defendant  had  notice, 

into  between  and  then  and  there  accepted  the  said  retainer  and  employ- 
theplaintiff's  .i.  ,.  ,  .^         r  y      aK    ^ 

clerk  or  agent  meut: — ^It  thereupon  became,  and  was  the  duty  of  the  defend- 

ftndant  ^t    ^^^  "^^  reason  of  the  premises,  to  cause  and  procure  the 
the  ship  should 
touch  at  Gol- 


fca^MTir^  to  know  the  state  of  thinss  in  Hiuna,  and  receive  instrncttons:-— Held^  tlial 
this  was  a  latal  variance,  as  the  defenf 
biurgk  absolutely,  and  at  all  events. 


this  was  a  fktaX  variance,  as  tlie  defendant  had  not  undertakea  to  Proceed  to  St.  Petatr 
kmwk  ahtolntelv.  and  at  all  evpnti.  * 
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te^l  and  goods  therein  to  proceed  with  all  reasonable  and  X820. 
proper  despatch  to  Gottenburgh.  The  plaintiff  then  assigned  j^^ 
for  breach,  that  through  the  improper  conduct  of  the  defend-  «• 

aot  in  that  behalf,  the  ship  and  goods  did  not  proceed  with 
such  reasonable  and  proper  despatch  to  Gotienburgh,  but  on 
the  contrary  thereof,  in  consequence  of  the  improper 
coodoct  of  the  defendant  in  that  behalf,  remained  and  con- 
tinued a  long  and  unnsasonable  time  in  diis  country,  and  the 
voyage  was  never  effected ;  and  that  the  defendant  afterwards 
converted  and  disposed  of  the  vessel  and  goods  to  his  own 
use,  whereby  the  plaintiff  lost  and  was  deprived  of  divers  great 
gains,  which  he  might  otherwise  have  acquired  from  the 
goods  and  the  sale  thereof  at  SL  Petersburgh ;  and  also  lost 
all  the  benefit  and  advantage  he  might  otherwise  have  derived 
from  importing  the  goods  into  the  port  of  St  Petersburgh, 
by  virtue  of  a  certain  licence  or  permission  from  the  govern- 
ment of  BMWUy  whereby  he  had  become  legally  entitled  to 
import  the  same.    Plea,  Not  Guilty. 

At  the  trial  of  the  cause  before  Lord  Chief  Jus- 
tice Dallas,  at  Guildhall,  at  the  Sittings  after  the  last 
TrittUy  Term,  the  evidence  adduced  by  the  plaintiff  in 
support  of  this  count,  was  a  conversation  that  had  passed 
hetHfeen  the  defendant  and  the  plaintiff's  clerk,  who  was 
duly  aithorised  to  act  on  his  behalf,  and  the  testimony 
of  die  Russian  Consul.  The  Clerk  stated,  that  he  asked 
the  defendant  why  the  ship  had  not  been  despatched  to  St. 
PeierJmrghf  according  to  the  plaintiff's  orders,  to  which  he 
answered,  that  he  could  not  effect  the  insurance,  fearing  a  sei- 
zure in  port,  to  which  the  Clerk  replied,  that  an  Ukase,  which 
the  fdaintiff  had  previously  obtained,  would  admit  the  ship  in 
qucsticyn,'  as  well  as  another,  belonging  to  the  plaintiff.  The 
defendant  then  objected  to  let  the  ship  sail,  until  a  balance  of 
account  due  to  him  from  the  plaintiff  had  been  settled.  The 
following  document,  however,  by  way  of  final  arrangement, 
waa,  on  the  result  of  this  conversation,  drawn  up  by  the 
phiintiflF's  clerk,  and  given  to  the  defendant,  who  made  several 
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1820.       akeratbiif  and  interUnealioiis  therein,  which  Me  printd^ai 
^^       italics. 

LOPBt 

UsTAsm.        Messrs.  Firmin  de  Tastet  tf  Co. 

Gentlemenj 

London,  22dSipi^niber,  131& 

In    consequence   of   Mr.  Lopes  writing  tp  you^  that 
he  wished  you  to  arrange  with  me  the  affairs  of  bv  ship 
Mercurxo  FEhiXf  so  that  she  might  proceed  on  her  voyags 
to  St.  Petersbvrgh,  and  aft^  the  various  interviews  I 
have  had  with  you  on  the  subject,  I  am  of  opinion,  that  for 
the  mterest  of  Mr.  Lopes,  under  the  present  circumataocefl^ 
iinee  ^ou  are  to  good  a$  to  content  to  all  the  necattay 
advances.    First,  the  ship  and  cargo  should  be  valued  at 
*«£  15,000  sterling,   and  insured  b  that  turn,  viz,  ^ll/XX) 
cargo,  ,£4,000  ship.    Secondly,  that  the  ship  should  touch  at 
Gotten  BURGH  Mflcnow  the  state  of  things  in  JRussia,  and 
receive  instructions,  and  a  clause  be  inserted  in  the  pokty 
accordingly.  Lastly,  that  if  you  think  proper  it  would  not  be 
amiss  to  insure  in  the  first  instance,  the  ship  and  ca^  ftom 
only  Falmouth  toSHEBRMBsa,  as  b  the  btervri.vir^  nay 
receive  news,  whether  or  not  it  would  be  tqfe  that  she  shouU 
proceed  to  Russia*   The  above  is  what  .remains  for  me  to  give 
my  opinion  upon,^as  actbg  under  Mr.  IjOPRs's  Rutfaoiitgr,  and 
if  you  approve  it,  I  requett  you  will  aet^mceordingly;  sl4)tiBg 
already  settled  that  the  Captab  shaH  give  you  a  bottomiy 
bond  for  the  money,  which.be  has  already  received,  and  that 
for  the  sums,  which  you  some  time  ago  advanced  on  this  same 
ship,  and  those  wh^h  you  have  to  asake,  to  enable  her  So'pio- 
ceed  on  ber  voyage ;  the  same  Captain  is  to  sign  billa  of 
lading  of  the  cargo  to  your  order,  and  that  he  shall  <y»iri|pi 
his  ship  to  your  correqxmdents  at  St.  Peter^rgh,  or  «wy 
other  place  she  may  land  her  cafgo  ai,  the  nAok^iehtg  under 
your  controul,  and^at  your  entire  disposed  fir  reimburmmaUf 
or  ujitil  you  are  actually  reimbursed. — This  written  ar- 
rangement was  given  b  evidence,  and  stamped  with  an  agree* 
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caeot  stamp.  The  plaioliflfs  derk  then  swore  diat  ike  de-  18211. 
feodtnt  some  time  afterwards  told  him  that  be  had  insured  ^^'"'^ 
die  ship  and  cargo  from  Fabnouih  to  Sheemess  for  £l5fiOO,  _  _«. 
and  that  she  was  there  to  join  convoy  to  proceed  to  St 
Petenburgk,  and  that  he  would  msure  her  from  Sheerneu 
id  Goitenburghf  and  from  thence  to  SL  Peiertburgh. — ^Tho 
Alp  proceeded  to  Sheeh^ess,  but  instead  of  prosecuting  her 
towage  to  Gottenburghf  the  defendant  ordered  her  to  be  sent 
to  London^  on  the  ground  that  she  wanted  to  be  refitted,  and 
he  afterwards  employed  her  in  his  own  senrtce,  alleging  that  he 
had  a  right  so  to  do,  till  the  balance  due  to  him  from  the 
pluntiff  was  paid.  The  Russian  Consul  swore  diat  the 
defendant  stated  to  him  diat  be  did  not  send  the  ship  to  St 
Petenburgk,  as  he  feared  she  would  be  seized  in  port.  His 
Lordship  was  of  opinion  that  this  evidoice  did  not  support 
the  tenth  count,  and  the  Jury  accordmgly  found  a  verdict  for 
the  plaintiff  on  those  in  trover,  damages  £l5fiOO,  being  the 
vtlue  of  the  ship  and  cargo ; — thereby  negativing  the  special 
damage  alleged  in  the  other  counts  of  the  declaration. 

Mr.  Seijt  LenSf  in  the  course  of  the  last  Term,  applied  for 
a  rale  nisi  that  the  plaintiff  might  be  at  liberty  to  enter  a  ver- 
dict for  ^34,780  on  the  first,  second,  and  sixth  counts  of  the 
declaration,  or  for  ^28,324,  on  the  tenth  count,  mstead  of 
£l5fiO0,  found  on  those  in  trover,  on  the  ground  that  the 
defe\idant  ought  to  have  forwarded  the  ship  to  Gottenburgh, 
according  to  the  arrangements  entered  into  between  him  and 
die  plaintiff's  clerk.  The  Court  however  granted  the  latter 
p^rt  of  the  rule  only^  as  to  whether  the  tenth  count  was  sup^ 
ported  by  the  evidence  adduced  at  the  trial. 

Mr.  Segt.  Vaughafk  now  shewed  cause,  and  insisted  tliat 
the  tenth  count  was  not  supported  by  the  evidence.  That  at 
all  events,  the  plaintiff  having  elected  to  take  a  verdict  on 
those  in  trover,  the  Court  had  no  jurisdiction  to  enlarge  the 
damages  found  by  die  Jury  on  those  counts.    Hiat  the  count 


LOPKS 


P£  TastbT' 


270  CA8B6  IX  HILARY  TERM, 

1820.  in  question  was  bad  in  tubstancei  as  althopgh  it  was  framtd 
in  tortf  it  was  founded  on  contract ;  and  that  it  was  there- 
r.'  fore  necessary  that  the  contract  as  well  as  the  consideration 
on  which  it  was  founded  should  be  truly  and  aocoratelj 
stated,  for,  in  JVeall  v.  King,  Lord  Elknbaraugh,  in  de- 
livering the  judgment  of  the  G>urt,  said  (a)  that  ^*  it  was  a 
rule  of  law,  diat  the  proof  of  a  contract  must  correspond 
with  the  description  of  it  b  all  material  respects,  and  that 
in  whatever  action  (be  the  same  debt,  asmngaii,  or  tort\ 
the  allegation  of  a  contract  becomes  necessary  to  be  made, 
such  allegation  requires  proof  strictly  corresponding  there- 
with, and  is  in  its  nature  entire,  and  indivisible,  and  miiit 
be  proved  as  laid  in  all  material  respects."  Here,  it  appean, 
that  it  had  been  previously  settled,  that  the  Captain  shouM 
give  the  defendant  a  bottomry  bond,  and  sign  bills  of 
lading  to  his  order,  and  that  the  ship  and  cargo  should  be 
under  the  controul  of  the  defendant  until  he  was  actually 
reimbursed ;  in  consideration  of  which  he  undertook  to  ex- 
pedite the  voyage  to  Gottenburgh.  This  therefore  should 
have  been  stated  in  the  count,  as  the  material  parts  of  the 
consideration  on  which  the  contract  was  founded.  Besides, 
by  the  terms  of  the  arrangement  between  the  defendant  and 
the  plaintiff's  clerk,  the  former,  if  he  thought  proper,  was 
only  to  insure,  in  the  first  instance,  from  Falmouth  to  Shar- 
ness,  as  in  the  interval  it  might  be  ascertained  whether  it 
would  be  safe  that  the  vessel  should  proceed  to  &.  Peters' 
'burgh  or  not.  This  clearly  formed  a  part  of  the  consideration, 
as  well  as  the  Captain's  giving  a  bottomry  bond,  and  sigring 
Ji>ills  of  lading,  the  whole  of  which  should  have  been  stated  in 
the  declaration  ;r— for  in  Clarke  v.  Grity(b)  Lord  Ellenboraugh 
said,  that  ''  in  the  case  of  an  agreement  not  under  seal,  the 
consideration  must  be  stated,  and  no  part  of  the  entire  con- 
sideration for  any  promise  contained  in  an  agreement  can  be 
omitted.''    If  the  written  arrangement,  entered  into  between 
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the  parties  be  not  binding,  the  action  cannot  be  maintuned,  18^0. 
for  it  can  only  be  founded  on  the  obligation  arising  from  diat  ^^^ 
contract ;  the  terms  of  which  were  altered  and  interlined  by  the  _  j). 
defendant,  as  a  proof  of  his  assent  to  it  after  it  was  drawn  up 
by  the  plaintiff's  clerk.  The  case  of  Powell  v.  Layton{a) 
seems  in  terms  to  have  overturned  that  of  Govett  v.  Bad- 
mdgeQb),  and  though  m  the  former,  the  declaration  was 
framed  in  torij  still  Lord  Chief  Justice  Man^ld  said(c),  that 
it  **  appeared  to  him  diat  the  action  was  founded  on  a  breach 
of  contract,  and  that  it  was  not  distingubhable  from  any 
other  action  founded  on  contract ;''  and  he  ako  observed  (d), 
that  ^  the  form  of  the  action  cannot  alter  the  nature  of  the 
transaction."  Lord  Elknborough,  in  Tempest  v.  Rawling  (e) 
laid  down  the  rule  that  it  was  not  necessary  to  state  the  whole 
of  an  agreement,  if  the  part  omitted  did  not  qualify  diat 
which  was  stated.  Here,  the  count  stated  an  engagement 
by  the  defendant  to  despatch  the  ship  to  Gottenburghj  in 
order  that  she  might  proceed  to  Sl  P^ersburgh  at  all  events'; 
and  it  appeared  by  the  document  given  in  evidence,  that 
she  was  mefMy  to  touch  at  Gottenburgh^  to  know  the 
state  of  things  in  Russia^  and  receive  instructions.  Whether 
she  was  ultimately  to  proceed  there,  remained  in  contingency, 
and  qualified  that  which  was  stated  in  ihe  count,  which 
although  it  might  be  good  on  the  face  of  it,  still  the  allega- 
tion of  the  defendant's  undertaking  to  proceed  to  St.  Peters- 
hurgh  was  proved  by  no  evidence  whatever.  The  learned 
Seijeant  was  proceeding  in  his  argument  to  shew,  that  the 
count  was  bad  in  substance,  when 

The  Court,  being  of  opinion  that  the  evidence  was  insuf- 
ficient to  maintain  the  allq;ations  contained  in  it,  called  on 

Mr.  Serjt.  Lens  (with  whom  was  Mr.  Serjt  Hullock)  to 
support  the  rule  on  that  point  onlyi — ^They  observed,  that 

(«)  2  New  Rep.  365. (6)  8  Eu$i,  6t.— (0  *  ^^  ^<P'  373. 

{i)  Id.  370. \e)  13  £o«l,  SO. 
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1820.  ailliougb  a  wide  distinction  most  be  drawn  between  cases 
^^^^  foanded  in  contract  or  ^or^,  still,  that  as  here  the  defend- 
_9.  aut  bad  not  done  his  duty,  )>ut  had  misconducted  himself 

in  his  employment^    in  using   the  ship  for  bis  own  pur- 
poses, instead  of  forwarding  her  to  Gottenburgh,  the  con- 
sideration need   not   be  stated  in   the  count,   which  was 
good  in  point  of  form  and  structure^ '  and  even  if  it  were 
not,    the '  evidence  adduced  at  the  trial  was  in  fact  suf- 
ficient to  support  it,    Tlie  principles  of  pleading    appli- 
cable to  cases  where  the  whole  of  the  contract  must  be 
set  out  in   the  d^anttion,  are  i:eferrible  only  to  actions 
,n;cip9^c/f/|  and  not  to  those  eitjbilicto.    Here,  it  has  been 
objected,  that  the  cot^nt  is  bf^\  as  neither  the  whole  of  the 
contract  nor  the  consideration  on  which  it  was  founde<^  nor 
the  relative  utuation  of  the  parties^  as  principal  and  f4;eat, 
have  been  set  out,  and  the-  cases  of  Clarke  v.  Grq^(a),  and 
Weall  v«  Kingib),  have  been  referred  to.    The  fonner  was 
an  action  of  astumpntf  and  was  decided  on  the  particolar 
nature  of  the  contract ;  and  the  latter  depended  on  the  par- 
.  ticular  structure  of  the  count ;  and  it  Was  them  held,  that  as  it 
alleged  a  <)eceit'by  means  of  a  warranty  made  by  two  de- 
ftndants  upon  a  joint  sale,  it  could  not  be  supported  by  proof 
of  a  contract  of  sale  and  warranty  by  one  only.  The  decinon 
in  that  case, was   reconcileable  with  frw^ov  v,  Wright (e), 
where  Lord  Mamfield  said(d)»  that  f<  the  object  of  the  rales 
of  pleadiiq;  are  precision  and  brevity,  and  a  plaintiff  need 
only  state  the  substance  and  legal  effect  of  that  part  of  a 
deed  on  which  his  action  is  founded ;  but  if  it  be  alleged,  it 
is  necessary  to  prove  it/'    In  fVeatt  v.  King,  Lord  EUcH" 
bormigh  said  {i),  that  **  the  argument  on  the  part  of  the  de- 
fendant had  been,  that  it  was  an  action  fomided  on  tart; 
that  tarts  were  in  their  nature  several,  and  that  in  actions  of 


(«)  6  Emi,  564 (b)  IS  East,  45S, —  (0  «  Dwff,  C65.- 

(d)  Id,  667.  (g)  IS  Eoitf  454. 
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imi  one  defienduit  migbt  be   acquitted,   and  others  found       .1820. 

giiil^.''    That,  bis  Loidship   admitted,  but  sud,  '<  it  was        ^^^ 

not  sofficient  to  decide  tbat  question,  as  tbe  declamtioii  al-    ^     «- 

Db  TAtrar. 
leged  tbe  deceit  to  have  been  eflected  by  means  of  a  wai^ 

raoty  made  by  both  tbe  defendants,  in  tbe  course  of  a  joint 
isle  by  tbem  both  of  sheep,  their  joint  property ;  that  the  joint 
cootract  thus  described  was  the  foundation  of  the  joint  war- 
niity  biid  in  the  declaratiop,  and  essential  to,  its  legd  exists 
ence  and  validity*^  The  decision  in  that  case,  thereforcp 
did  not  turn  on  the  neoesttty  of  alleging  the  consideration^ 
but  simply  on  the  question  whether  the  sale  and  warranty  was 
a  contract  by  one  or  two  individuals.  In  Ttrnpeti  v.  Raw^ 
£ag(«),  flie^'dedaration  was  framed  on  an  agreement  be- 
tween a  landlord  and  tenant,  and  it  was  held,  that  it  was 
not  necessary  to  set  out  the  whole  of  the  agreement,  but 
ody  (hat  part  of  it  which  relirted  to  •  ike  bfsach  ^  committed 
by  the  defendant ;  and  there  the  contract  alone  was  the  con* 
tideration  of  tbe  defendant's 'promise,  and  tbeaelion  was 
otntmpsU.  If  tbe  plaintiff  *had  S9  declared  in  this  tase,  and 
intended  to  rdy  on  the  arrangement  entered -into  between  bis 
derk  and  tbe  defendant,  on  the  22d  (^  Sq^ember,  to  snstain 
the  count,  it  is  true  he  should  have  set  out  the  whole  of  it^  " 
aiid  averred  performance  on  his  part  as  a  condition  precedent ; 
but  that  principle  does  not  apply  to  an  action  ex  ddido,  which, 
although  founded  on  a  contract,  still  as  it  tusoi  en  misfea* 
iance,  the  mere  nature  of  die  defendant^  dbiployn^ent  is 
matter  of  inducement  only,  and  therefore,  in  point  of  siricU 
aesa,  need  neither  to  be  alleged  nor  proved.  It  was  there- 
fore anfficient  for  the  plamtiff  to  diew,  that  the  defendant  had 
accepted  his  employment,  and  bad  been  guilty  of.  jniscon* 
dttct  in  the  exercise  of  it;  and  as  the  count  isgood  in  stnu> 
tuie,  the  evidence  given  is  sufficient  to  suppoii.  it.  Hie 
caaea  of  Coggs  ^.  Bernard  {b),   Pm»eU  v.  Lajfio^(c),  and 


(a)  13  Ea$i^  18.         1(6)  1  SoUq,  26.    S.  C.  3  Salk.  11,  (c)  S  New 
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18S0.        Govelt  y.  Radmdge{a)  shew,  that  where  a  count  is  sobcttiH 
^2^        ^%  S^^  ^  form,  the  whole  of  the  com identioQ  need  not 
V.  be  set  out.    The  case  of  Max  v.  Roberts  (b)  decided,  that  if 

a  plaintiff  fail  in  proving  all  the  defendants  to  be  owners  of  a 
ship  in  which  his  goods  were  to  have  been  carried  on  freight, 
he  could  not  recover  even  against  those  whom  he  proved  to  be 
owners,  in  an  action  on  the  case,  alleging  a  deviation.  But 
there  it  was  not  stated  that  the  defendants  were  emplojed  by 
the  plainUff  for  the  purpose  of  carrying  the  goods  on  freq^ht; 
here,  however,  it  was  averred  that  the  defendant  accepted  the 
retainer.  But  the  count  in  question  is  not  to  be  sustained 
by  the  terms  of  the  written  instrument  only,  for  the  parol 
evidence  of  the  plaintiff's  agent  alone  was  sufficient  to  war- 
rant the  Jury  in  finding  a  verdict  on  this  count,  as  the  wnttea 
arrangement  was  mere  evidence  of  an  agreement,  and  not 
an  agreement  in  itself.  It  was  signed  by  neither  of  die 
parties,  and  was  a  mere  project  of  the  plaintiff's  clerk,  to 
which  the  defendant  assented,  as  to  the  nature  of  bis  em- 
ployment, namely,  to  forward  the  ship  to  parts  beyond  the 
seas ;  and  it  was  immaterial  to  allqje,  whether  she  were  to 
proceed  to  Gotienburgh  or  St.  Petertburgk,  absoiiitdy  or 
contingently.  At  all  events,  as  the  allegationof  her  proceeding 
to  Gotfenburgh  was  laid  under  a  videlicet  in  the  count  in  ques- 
tion, it  may  be  considered  as  mere  surplusage,  which,  although 
stated,  the  plaintiff  was  not  bound  to  prove,  for  it  would  fasve 
been  quite  sufficient  for  him  to  allege  that  the  defendant  under- 
took to  despatch  the  ship  to  certain  parts  beyond  the  seas. 
Besides,  it  appears  from  the  whole  tenor  of  the  evidence,  thst 
it  was  the  intention  of  all,  the  parties  that  the  ship  should,  if 
possible,  proceed  to  St.  Petersburgh,  and  a  duty  was  imposed 
,  on  the  defendant  so  to  do,  he  being  an  agent  employed  by  the 
plaintiff,  as  in*  the  cases  of  Coggs  v.  Bernard,  and  Max  v. 
Roberts ;  and  the  dictum  of  Lord  Holt  in  the  former  case 


(a)  3  East,  62.  (fe)  2  New  Rep.  454. 
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is  ap|4icable  to  the  present,  for  he  said,  (a)  '<  that  the  deftn*        1820. 


Lopes 


daot  havmg  actually  entered  upon  the  thing,  according  to  his 

promise,  and  having  miscarried,  watf  liable  to  an  action; 

for  it  was  a  deceit  upon  the  plaintiff,  who  trusted  him,  and    ^*  ^^•*"* 

that  was  the  cause  of  action;  for  though  he  was  Aot  bound 

to  enter  upon  the  trust,  yet,  if  ^e  did  enter  Upon  it,  he  must 

take  care  not  to  miscarry,  at  least  by  mismanag^mcftit  of  his 

own."     So,    here,   the  defendant  having   taken  the  shi)i 

from  Falmouih  round  to  Sheemas,  it  became  his  duty  to 

proceed   to  Goiienburgh  with    all  possible  expedition  :—k 

but  after  having  acceded   to  the  terms  proposed  by  the 

plaintiff's  cleik,  and  after  having  undertaken  at  all  events  to 

send  the  ship  to  Goiienburgh,  he  not  only  neglected  so  to  do^ 

bat  converted  her  to  his  own  use ;  and  although  the  ultimate 

fdace  of  her  destioatioo  might  be  Si.  Feienburgh,  or  not, 

still  there  was  sufficient  evidence  for  the  Jury  to  find  a  veiw 

dict  on  this  couat  for  the  special  dafmage  the  piamtiff  had 

sustained,  owuig  not  only  to  the  defendant's  not  havhq;  for* 

warded  thte  ship,  but  also  in  his  not  having  permitted  her  t6 

leave  this  country.    If,  therefore,  the  Jury  had  found  a  vei^ 

dict  oa  ibis  count,  it  could  not  have  been  disturbed,  as 

being  against  evidence ;  and  it   is  consequendy  sufficient 

to  say,  that  both  the  oral   and  written*  evidence  adduced  at 

the  trial,  in  point  of  fact,  fully  substantiated  the  allegations 

contjuned  in  this  count,  and  more  particularly  so,  as  no  en* 

dence  whatever  wa:s  adduced^  to  shew  that  the  original  con^ 

tract  had  been  put  an  end  to. 

Lord  Chief  Justice  Dallas. — ^t  am  of  opinion,  that  in 
this  cfase,  the  count  in  question  is  not  supported  by  the  proof 
adduced  at  the  trial.  The  application  now  made,  is  merely 
for  permission  to  enter  a  verdict  on  this  count,  if  the  evi« 
dence  can  warrant  such  entry.  In  this  state  of  the  case,  the 
consideration  for  the  defendant's  undertaking  is  entirely 
out  of  the  question,  for  the  only  point  is,  whether  the  Court 
I  ■  '  ^     ■    ■  •*( 

(a)  1  Salk.  <6. 

vol.*  IV«  T 
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18Sa        tan  aher  the  verdict  foiuid  by  the  Jury,  which  hasiiegativeA 
^^         the  special   damage   alleged  by  the  plaintiff  ta  bote  ae* 
V.  crued  to  him  from  the   misconduct  of  the  defendant  in 

AiTBT.    ^y^   particular   count.      If,  therefore,    we   shoidd  be  of 
opinion  that  the  count,  as  framed,  was  not  supported  by 
the  evidence,  the  question  as  to  the  considerattoo  will  not 
arise.     I  shall  therefore  confine  myself  to  the  nature  of 
the  proof,  given  at  the  trial,   to  support  the  allegations 
contained    in  the  tenth  count  of  the  declaration.      It  is 
therein  alleged,  that  the  plaintiff   had  retained  and  em- 
ployed the  defendant  a»  las  agent,  and  that  he  accepted 
each  retainer  and  employment     It  then  aveyred,  that  a  duty 
arose  out  of  such  employment,  and  assigned  a  breach  of 
such  duty,    as  the  ground   of   the    plaintiff's  complaint 
Without  going  into  the  distinction  between  cases  founded  in 
•contract,  where  the  entire  consideration  must  be  alleged, 
And  those  where  declarations  are  framed  in  tortf   I  may 
go  thus  far,  that  wherever  a  party  seeks  to  recover  fer  a 
breach  of  duty  arising  out  of  an  employment,  such  employ- 
ment must  be  stated  truly,  and  whether  it  be  more  or  less 
extensively  stated,  it  must  be  proved  as  alleged.      This, 
therefore,  reduces  the  question  in  this  case  to  one  simple 
pomt,  tnz»  Wbedier  the  employment  of  the  defendant  by  the 
plaintiff,  as  stated  in  the  count  in  question,  was  proved  or 
not?  That  will  depend  on  the  allegation  in  that  count,  which 
was,  that  be  had  retained  and  employed  the  defendant  as  his 
agent,  to  cause  and  procure  his  ■  ship,  with  a  cargo  of  goods 
therein,  to  proceed  with  all  reasonable  and  proper  despatch, 
in  that  behalf,  to  certain  parts  beyond  the  seas,  to  wit,  ''  to 
Gottenburgh,**  and^  it  was  further  alleged,  as  pari  of  the  entire 
duty  of  the  defendant,  ''  in  order  that  the  same  might  after- 
I  wards  proceed  to  St  Peiersburgh.**     It  is  therefore  declared 

upon,,  as  an  entire  undertaking  by  the  defendant^^  that  the  ship 
should  proceed  to  Gottenburgh,  for  the  purpose  of  going  ab« 
solutely  to  S^  Petersburgh.  There  is  consequently  not  only  a 
material  distinction  between  an  absolute  or  conditional  ulterior 
destination  to  St.  Peteriburgh,  but  an  essential  difference  in 
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Ae  leaion  of  die  thiogi  because  a  ooodttxmil  ondertekiog  1M0« 
to  proceed  to  Su  Peienburgh  iM,  m  its  very  nature  whoUj  ^ovk% 
Memat  from  an  express  or  absolute  undertaking  to  proceed  ^  «•> 
tnere  at  aU  eventsw  According  to  tbe  wnlten  arrangement  or 
^eement  between  the  parties,  the  defiendant  merely  under« 
took  that  the  ship  shouM  touch  at  Gotienburgh,  to  learn  the 
state  of  things  UkRuaiaf  and  receive  instructions ;  or  in  other 
teraiSy  to  ascertain  at  Goiienburgh  whether  she  might  safely 
proceed  to  St.  Petersburgh,  or  not.  That  is  wholly  diflferent 
irom  die  express  undertaking  of  the  defendant,  as  stated  in 
the  tenth  count  of  the  declaration,  that  the  ship  should  pro«* 
ceed  to  St.  Petersburgh  at  all  eventSi  after  her  arrival  at 
GMenbyrgh.  This  appears  to  me  to  be  not  only  a  mate* 
rial  bait  fatal  variance,  between  the  fects  as  proved  at  the 
trial,  and  the  allegations  contaihed  in  the  tenth  count  of  the 
plaintiff's  declaration,  and  I  therefore  tbmk,  that  the  verdict 
found  for  him  cannot  b^  enlarged  by  entering  it  on  that 
count. 

Mr.  Juistice  Park. — I  am  entirely  of  the  same  opinion* 
The  only  point  now  to  be  considered,  arises  on  the  tenth 
count  of  the  declaration.  It  has  been  ingeniously  argued  for 
the  plaintiff,  that  it  was  good  in  point  of  form  and  structure. 
Of  that  there  can  be  no  doubt.  Cases,  however,  have  beeu 
adverted  to,  for  the  purpose  of  shewing  that  it  might  be  sup- 
ported by  the  evidence  given  at  the  trial ;  but  from  all  the 
decisions  in  that  class  of  cases,  from  PoweU  v.  Lay  ton  (a),  to 
that  of  Green  v.  Grfen&AnJt,(£)j  which  supported  the  case  of 
fFe^ll  V.  King,  (c)  the  rule  appears  to  be,  that  whether  the 
action  be  in  point  of  form  ex  delicto,  or  ex  contractu,  yet, 
that  if  the  cause  of  such  acdon  be  a  breach  of  duty  arising 
from  an  employment,  it  must  be  truly  stated ;  and  therefore  the 
only  question  here  is,  whether  the  evidence  given  at  the  trial 
is  conaistent  with  the  nature  of  the  duty  and  employment  of 
the  defendant,  as  stated  in  the  count  in  question  i    Although 

(«)  a  IVew  Rep.  365.  (&)  2  Mar»h.  485.  (c)  12  Easi^  452. 
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MM.        some  difficulties  may  present  themselves,  as  to  die  acts  of  th^ 
y^        parties,  and  although  it  may  be  unnecessary  to  fix  the  pre- 
cise time  when  the  arrangements.  Were  ultimately  enteitd 
into  between  themi  still  the  olgect  of  the  iK>yag«  in  qoeation 
is  only  to  be  ascertained  from  the  written  documtot  of  die 
2dd  of  September^  which  has  been  mainly,  if  not  solely  r»-' 
lied  on,  to  prove  the  allegations  contained  in  the  tenth  count 
of  the  plaintiff's  dedlarktion.     I  think  it  is  impossible  to  say^ 
that  a  ^Conditional  undertaking  to  proceed  on  a  voyage  to  a 
certain  place,  and  that  too  under  contingencies,  can  aupport* 
a  stateitient.of  an  absolute  undertaking  to  proceed  there  at* 
all  events.    The  arrangements  as  to  the  voyage  in  question,* 
were  made  by  the  plaintiff's,  clerk  and  the  defendant,  and* 
although  it  might  have  been  the  wish  of  the  plaintiff  that  die 
vessel  might  proceed  on  her  voyage  to  St.  Pftenburgh^  still 
it  was  merely  stipulated^  that  she  should  touch  at  Got/en- 
hvTgh^  to  know  the  state  of  things  in  Riima,  and  receive  in-* 
structions.    for  what  purpose?    To  ascertain  whether  it 
would  be  wise  or  prudent,  under  the  then  existing  circum- 
stances, to  proceed  to  St.  Petersburgh,  or  not.    Tliis,  there- 
fore, cannot  support  an  express  allegation  of  drnploymenf 
and  retainer  of  the  defendant  by  the  plaintiff,  in  the  coiirte' 
of  which,  the  former  undertook  to  cadse  and  procure  die' 
ship,  and' goods  on*  board  thereof,  to  proceed  to  Gottenburgh, 
ill' order  that  the  same  might  afterwards  proceed  to  St.  Pe*- 
tersburgh — and  that  too,  at  all  events.    She  was  only  to  pro«* 
ceed  there,  in  case  she  should  ^ceive  instructions  at  GotteU" 
burgh  th&t  it  would  be  safe  to  do  so.    I  therefore  am  of 
opinion,  that  the  cOunt  id  question  is  not  supported  by  the 
evidence  adduced  at  the  trials  and  consequently  that  the 
plamtiff  cannot  be  placed  m  a  better  situation  than  he  now 
y  by  the  verdict  found  for  him  by  th^  Jury. 

Mr.  Jiistice  Borbovoh. — Whether  thi^  Action  be,  inr 
iWiiit  of  form,  tort  or  assumpsit,  the  nature  of  die  defend- 
ant's retainer  and  employment  must  be  truly  and  accurately 
stated  in  the  declaration,  and  strictiy  proved  as  laid ;  (he 
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only  qnestion  therefore  is,  whether  this  has  been  done  1820. 
in  the  present  instance  ?  It  appears  by  the  arrangements  lJI^ 
entered  into  between  the  plaintiff^s  clerk  and  the'defeu-  ^  j- 
dant,  on  the  22d  of  September,  that  it  was  doubtful 
whether  it  would  be  safe  or  prudent  for  the  vessel  io 
proceed  to  Si,  Petersburgh,  and  it  was  therefore  deter- 
mined, that  that  doubt  diould  be  cleared  up  when  she  had 
arrived  at  Gotienburgh.  It  was  therefore  properly  all^d, 
that  .she  was  to  proceed  to  Gottenburgh ;  but  her  ultimate 
cqune  was  not  to  be  decided  on,  until  after  she  had  arrived 
there,  and  it  was  then  to  be  ascertained^  whether  it  might  be 
discreet  for  her  to  proceed  further,  or  not.  But  it  is  ex- 
pressly alleged  in  the  count  in  question,  that  she  was  to  pro- 
ceed to  Gottenburgh,  in  order  to  proceed  afterwards  to  St. 
Petersbttrgh*  That  is  not  true,  as  whether  she  were  to 
proceed  there  or  not,  was  to  depend  on  circiuiistances  which 
,co|ild  not  ))e  ascertained  ynt;4  after  .her  arrival  at  the  former 
place,  fhe  re^t  of  the  voyage,  therefore,  depended  on 
circumstances  which  might  accrue  after  the  ship  had  left 
this  country,  and  which  could  only  be  ascertained  at  Got'- 
Itnburgh,  This,  therefore,  was  not  an  absolute  undertaking 
hj  the  defendant  to  proceed  to  St.  Petersburgh  at  all  events, 
but  rested  wholly  on  contingency,  as  to  what  instructions  the 
msster  or  commander  might  receive,  on  his  arrival  at  Got* 
tenburgh,  as  to  the  then  state  of  things  in  Russia,  and  wl\Qther 
It  might  be  prudent  to  proceed  to  St.  Pfitersburgh,  or  not. 
I  am  therefore  cleady  of  opinion^  that  the  allegation  ip 
the  count  in  question  was  not  supported  by  the  evidencp 
addaced  at  the  triaU 

My  Brother  Richardson  (a)  has  requested  me  to  state,  that 
he  was  engaged  in  the  cause,  and  therefore  abstains  from 
jpmg  any  opinion. 

Rule  dischai^^ed,  and  the  former  verdict  to  stand. 

(a)  AbscnfL 
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FeMoSl  SeLBY  €.  CrUTGHLKY* 

A  defendant    This  was  an  action  of   replevin,  founded  on  a  distress 

in  replevin  re-  r^^  ^^„* 

siding  abroad,  ^^^  '«°*' 

must  give  se- 

cority  for 

costs.  Mr.  Serjt.  Lens,  on  a  former  day  in  this  Term/ had  obtained 

a  rule  nisi  that  the  defendant  should  be  restrained  firom  pro- 
ceeding further  in  the  action,  until  he  had  given  the  plaintiff 
security  for  costs,  in  case  he  should  obtain  a  verdict,  on  the 
ground  that  the  defendant  was  resident  abroad,  and  had  re- 
.  fused  to  give  such  security  on  application  being  made  to  him 
for  that  purpose. 

Mr.  Serjt,  Pell  now  shewed  cause.  This  is  an  application 
prima  impressionis.  Although  the  Court  may  compel  a 
.foreigner,  or  a  person  resident  abroad,  to  give  security  for 
costs,  still  they  cannot  oblige  a  defendant  in  replevin  to  do 
so ;  for,  although  in  many  instances  he  might  be  considered 
as  a  plaintiff,  yet,  in  this  case,  he  was  a  landlord,  and  must 
therefore  be  left  to  the  usual  remedy  which  the  law  affords 
him  for  the  recovery  of  his  rent. 

Mr.  Serjt.  Lens,  in  support  of  the  rule.    Although  no  in- 
stance has  occurred  where  an  application  of  this  descripUon 
has  been  made,  still  it  is  analogous  to  those  cases  in  which 
it  has  been  decided,  that  foreigners  or  natives  of  this  coantry, 
resident  abroad,  and  out  of  the  jurisdiction  of  the  Court, 
must  give  security  for  costs.    Here,  the  defendant  oriigiiially 
brought  the*cause  into  Court,  and  compelled  the  plaintiff  to  go 
on,  so  that  in  point  of  fact,  the  defendant  commenced  thie  pro- 
ceedings by  distraining.     He  is  therefore  to  be  considered  as 
standing  in  the  situation  of  an  ordinary  plaintiff,  and,  being 
resident  without  the  jurisdiction  of  the  Court,  must  give 
security  for  costs  as  in  other  cases. 
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Lord  Cluef  Justice  Dallas. — On  reason  and  principle, 
I  think  that  no  distinction  can  be  drawn  between  a  defendant 
in  replevin^  and  a  plamtiff  who  maj  be  required  to  gi?e  se- 
curity for  costSi  on  the  ground  of  his  residing  abroad,  or 
without  the  jurisdiction  of  the  Court.  The  rule,  as  to  giving 
such  security,  was  at  first  limited  to  foreigners  only,  because 
tfaey  could  not  sue  in  Courts  of  Justice  in  this  country;  but 
it  was  afterwards  extended  to  natives  of  this  kbgdom,  resi* 
dentabroad,  because  it  was  just  and  reasonable.  So  here, 
I  think  it  is  equally  just,  that  as  a  defendant  in  replevin, 
residing  abroad,  cannot  be  distingubhed  from  the  plaintiff 
in  that  situation  in  an  ordinary  case,  he  most  give  security 
on  tpplication  being  made  to  him  for  that  purpose. 
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Selby- 

V. 
CaUTCflLEY. 


Per  Curiam, 


Rule  absolute.  > 


Stew  A  ED  v.  Lombe,  Esq.  Robert  Wright,  and 
John  Wright. 


Thursday, 
Feb.  lOth. 


This  was  an  action  on  the  case,  brought  against  the  de-  ^. being seiaed 
fendant  Lombe,  as  sheriff  of  the  county  of  Norfolk,  for  close,  on 
pulling  down  and  taking  away  a  windmill,  as  a  chattel,  under  mUl  was  erect' 
a  writ  of  >ri  facias,   issued  at  the  suit  of  the  defendant  ^^^^J^^^  ' 
Robert  Wright  against  one  Burgess ;  and  against  the  defendant  for  looo  years, 
John  Wright,  as  the  purchaser  of  the  mill  from  the  sheriff,  deed  there  was 
The  first  count  of  the  declaration  stated,  that  Burgess,  before  Jy  b^J^J^^ 
the  committing  the  grievance,  was  possessed  of  a  close  of  ^fj^J*?^|J* 

fee.  The  miU 
was  bnUt  of  wood,  removeable  at  {Measure,  and  fixed  to  brick  work,  which  was 
let  into  the  ground  :  Held,  that  the  mill  conld  not  be  taken  in  execution  under 
fien  fttcioB  sued  out  against  A.  by  one  of  his  creditors,  althongh  A.  had  con- 
tinued in  possession,  and  carried  on  his  trade  therein. 
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IMQ.        land,  and  a  windmill  erected  thereon,  as  tenant  to  the  phin* 
""^^^         tiff,  the  reversion  thereof  remaining  in  him,  and  assigned  fo^ 
9,  breach,  tliat  the  defendants,  intending  to  injure  the  plainuff  in 

'*      his  reversbnargr  eatsite  and  interest  in  the  dose  and  mill,  while 
Byrgeu  was  tenant  thereof  to  him,  pulled  down  the  mill,  and 
carried  away  the  materials  thereof,  and  converted  the  aame  to 
their  own  use,  to  the  damage  of  the  plaintiff's  revemonanr 
estate.    The  second  count  stated,  that  Burgess  was  a  tenant  at 
sufferance  to  the  plaintiC    The  third  copnt  stated,  that  BuT" 
gess  was  seised  in  fee  of  certain  closes,  situate,  &c.  upon  one 
of  which  a  windmill  had  been  erected ;  and  being  so  seised 
pf  the  closes,  and  the  mill  beiag  in  bis  actual  poBsession, 
bjan  indenture,  made  on  the  GthJlfarcA,  1618,  betweeii 
himself  of  the  one  part,    and  the  plaintiff  of   the  other; 
Burgessp  in  consideration  of  iElOOd,  to  hi^i  paid  |bgr  the 
plaintiff,    conveyed  the  closes  to  him,  to  hold  the  same 
to  the  plaintiff  for  1000  years,  subject  to  a  proviso,  tfaut 
the  term  should  determine  on  payment  of  £IQQ5,  and  in- 
terestj    by  J^iirgess,  to  the  plaintiff,   on  the  6lh  of  June, 
1818,   (being  three  months    after  the  date  of  the   deed) 
by  virtue  of  which  indenture  the  plaintiff  became  entitled 
to  the  closes,  and  mill  so  erected  on  one  of  them,  for 
the  term  aforesaid.     Hie  plaintiff  then  averivd,   that  the 
said  sum  of  £1095  had  not  been  paid  on  the  6th  of  June, 
1818,  or  at  any  time  since,  and  that  the  closes  and  miiii 
/from  the  time  of  making  the  indenture,  until  the  committing 
the  .grievance,  remained  in  the  pccupation  of  Burgess,  the 
plaintiff  being,  during  all  tliat  time,  entitled  to  the  same; — and 
assigned  for  breach,  that  die  defendants,  intending  to  injure 
the  plaintiff's  estate  and  inte^e^t  in  the  closes  and  mill,  and 
to  deteriorate  and  render  ineffectual  his  security  for  the  repay- 
ment of  the  said  sum  of  £1095,  with  interest,  whilst  they 
>v'ere  in  the  occupation  of  Burgess;  and  whilst  the  plaintiff 
was  so  iuterested  therein,  pulled  down  and  destroyed  the  mill, 
and  took  away  and  converted  the  materials  thereof  to  their 
Qwn  i|se.    llie  fourth,  was  a  couut  in  trover,  for  taking  away 
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fajcka,  timber^  and  other  materials  belonging  to  the  milt.--        |8M. 
Plea,  not  guilty.  "^^^ 

^        ''  SjBWAED 

At  the  <trial  of  the  cause  before  Loid  Chief  Justice  Dalloi,       ^^^^ 
At  the  last  assises  for  Norfolk^  tlie  facts  appeared  to  be  these :  ^ 

—Bitfgeu  had  purchased  the  dose  in  question  of  the  plaintiff^ 
and  bad  afterwards  mortgaged  it  to  him,  having  previously 
bought  the  mill,  which  he  erected  thereon,  and  which  was 
constructed  in  the  usual  Inanner  in  which  windmills  are  con* 
stnicted  for  the  purposes  of  trade,  and  placed  on  a  circular  wall 
of  farick-work,  to  which  it  was  fastened,  but  was  remov- 
able at  pleasure ;  and  he  there  carried  on  trade  as  a  mitler 
and  baker.  By  the  mortgage  deed,  Burgess  conveyed  the 
dosein  question^  (on  which  it  was  stated  he  had  lately  erected 
and  placed  a  windmill,)  to  the  plaintiff  for  1000  years,  and 
bargained,  sold,  assigned,  and  set  over  the  mill  so  erected, 
together  with  liU  the  sails,  geers,  &c«  to  the  plaintiff  in  fee. 
Burgess  also  covenanted  that  he  was  owner  of  the  close  and 
mill,  and  that  he  bad  full  power  to  grant,  and  that  on  default 
of  payment  of  interest,  the  plaintiff  might  enter  and  sell. 
The  whole  of  the  mill  was  taken  by  virtue  of  ajieri  facias, 
issued  against  Burgess  by  the  defendant  Robert  Wright,  the 
brick-work  only  on  which  it  had  stood  being  left.  For  the  de- 
fendants, it  was  contended,  first,  that  the  mill  might  be  taken 
in  execution,  as  it  was  a  chattel,  and  a  mere  structure  erected 
expressly  for  the  purposes  of  trade,  and  so  constructed  as  to  be 
taken  down  and  put  up  again  with  facility ;  and,  secondly,  that 
when  it  was  taken  in  execution,  it  was  in  the  actual  possession 
of  Burgess,  the  mortgagor,  and  not  in  the  plaintiff  as  mort* 
gagee ;  and  that  he,  being  out  of  possession,  the  mortgage 
was  fraudulent  and  void.  The  Jury  found  that  the  mill  was 
not  a  fixture,  but  under  bis  Lordship's  direction,  they  gave  a 
verdict  for  the  plaintiff  damages  £ft70,  and  leave  was  given 
the  defendants  to  move  to  set  it  aside,  and  to  enter  a  non 
suit,  if  the  Court  should  be  of  opinion  that  the  plaintiff  was 
not  entitled  to  recover. 


Steward 

V. 
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1820.  ^^*  ^^^*  Blomty  in  the  last  Term,  hafing  acconfinglj 

obtained  a  rule  nisi  that  this  ferdict  might  be  set  aside,  and 
a  nonsuit   entered ;    and  cited  Pooli^s   case,  (a)  and  Ebon 

LoMBB.  ^.  Mawifji),  .to  shew  that  the  mill  might  be  removed  as  be- 
tween landlord  and  tenant,  and  Edwards  v.  Harbtn{e)y 
and  Rud  v.  Blades  (i2),  to  shew  that  it  was  not  die  property 
of  the  plamtiff  as  mortgagee.  Burgess  being  in  the  actml 
occupation  of  it : 

Mr.  Serjt.  Frere  now  shewed  cause,  and  insisted  that  die 
plaintiff  was  clearly  entitled  to  retain  hb  verdict,  as  the  re- 
moval of  the  mill  was  an  iiyury  to  the  realty,  it  having  passed 
to  him  by  the  mortgage  deed.    If  not,  it  would  be  vested  io 
him  as  a  chattel  affixed  to  the  freehold.     The  assignment  b; 
way  of  mortage,  from  Burgeu  to  the  plaintiff*,  was  founded 
on  a  good  and  legal  consideration,  and  there  is  not  even  the 
slightest  ground  to  presume  fraud.    In  Kiid  v.  Rawlimon{t\ 
where  the  goods  of  A.  were  taken  in  execution  and  put  up 
to  sale,  and  B.  became  the  purchaser,  and  took  a  bill  of 
sale  of  the  sheriff,  but  permitted  A.  to  continue  in  possession, 
who  then  executed  another  bill  of  sale  to  C.  a  creditor; 
under  Which  the    latter 'took   possession,*    whereupon  B^ 
brought  nn  action  against  C.  for  the  goods: — It  was  held,  that 
the  first  bill  of  sale  was  valid,  and  that  B.  was  entitled  to  re> 
cover.  If,  therefore,  there  be  a  good  and  valid  consideration, 
the  property  of  a  chattel  may  pass  without  actual  possession. 
The  mill  in  question  fell  withm  the  description  of  articles 
affixed  to  the  freehold^  c  s  in  the  case  of  Horn  v.  Baker  (J)f 
where  the  question  was,  what  utensils  passed  to  assignees  of  a 
bankrupt,  and  the  line  was  there  drawn  between  those  which 
were  affixed  to  the  freehold,  and  those  which  were  not. — Here, 
however,  the  possession  by  Burgess  was  not  inconustent  with 
the  deed,  as  the  mortgage  was  bond  fide  made  in  the  first 
instance,  and  the  mill  passed  to  the  plaintiff  as  part  of  the 
realty,  with  the  conveyance  of  the  land.    £ven  if  it  had  not 

(a)  1  Saik.  360. (6)  3  Easi,  38 (c)  %  Term  Rip.  587. 

(d)  5  Taunt.  SIS (e)  t  Bw.»  Ful.  59.  (/)  9£««,  tt5. 
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been^amed,  it  would  have  passed  to  the  pkintiff  as  mort-        iq^o. 

gagea.    If  the  deed  be  construed  according  to  the  intention 

of  the  parties,  there  can  be  no  doobt  but  that  the  mill  was 

to  pass  as  well  as  the  close  on  which  it  stood.    With  respect      Lobuik. 

Co  the  nature  of  the  buildings  it  must  be  considered  as  part 

of  the  freehold,  as  it  must  be  firmly  fixed  in  the  earth,  for  the 

purpose  of  withstanding  wind  and  tempest. 

Although  questions  have  been  often  raised  as  to  whether 
articles  be  fixtures  or  not,  still  they  have  arisen  as  between 
landlord  and  tenant,  or  heir  and  executor,  but  not  between 
a  mortgagor  and  mortgagee,  or  grantor  and  grantee,  or  per- 
sons claiming  against  their  own  deed.  Whether,  however,  Uie 
mtU  was  parcel  of  the  realty  or  not,  the  plaintiiOr  is  not  pre- 
cluded from  recovering  by  the  finding  of  the  Jury — ^for,  in 
point  of  fact,  it  was  a  fixture,  and  might  have  been,  so  con- 
sidered, even  as  between  an  heir  at  hw  and  an  executor.  As 
to  its  being  used  for  the  purposes  of  tradci  it  bears  no 
analogy  to  the  cases  which  have  been  determined  on  that 
point,  as  this  is  not  a  question  between  landlord  and  tenant. 
In  Elwa  V.  Maw  (a).  Lord  Ellenborough  said,  that  *'  no  ad- 
judged case  had  gone  the  length  of  establishing  that  buildings 
subservient  to  purposes  of  agriculture,  had  been  removable  as 
between  landlord  and  tenant,  even  although  the  tenant  him- 
self built  them  during  his  term."  [Lord  Chief  Justice  Dallas, 
Lord  ElkfAorough  there  distii^ished  between  annexations 
to  the  freehold  for  the  purposes  of  trade,  and  those  made 
for  the  purposes  of  agriculture.]  As  to  the  sheriff's  right  to 
remove  the  mill,  PiHiUs  case  (ft)  may  be  relied  on,  but  it  is 
inapplicable,  because  Burgeu  himself  could  not  have  re- 
moved it  after  he  had  mortgaged  it  to  the  plaintiff,  and  there- 
fore the  sheriff  could  not  Uke  it  at  the  suit  of  one  of  Bur- 
gess's creditors.  As,  therefore,  die  mill  may  be  considered  as 
part  of  the  realty,  no  possession  was  necessary : — it  passed  by 
the  deed;  and  die  case  of  Edwards  v.Harben(fi)f  merely 


(a)  3  JEm*,  53.-— ~(6)  1  Sdk.  368..         (c)  t  Term  R«p.  587  J 
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leM;  dbt€f mined  that  pofsession  mmt  sccompmy  the  AeeA  in  the 
tmrafer  of  chattels,  which  are  m  the  usual  occupation  of 
their  owner.     Even  if  the  mill  be^  a  chattel,  it  must  be 

^^^^^  coAsMered  as  a  fixture,  and  as  not  being  liable  to  removal. 
Although  in  Dams  ▼.  Jones  (a%  where  certain  parts  of  a  ma- 
chine-had been  put  up  bj  the  tenant  daring  hb  term,  and 
were  capable  of  being  removed,  without  injuring  either  Ilia 
other  parts  of  die  machine,  or  the  building,  and  had  been 
usually  valued  between  the  outgoing  and  incoming  tcmmt ; 
It  was  held,  that  they  belonged  to  die  outgoing  tenant: — 
jitill,  that  case  was  decided  as  between  landlord  and  tenant, 
and  turned  on  thb  construction  of  covenants  in  a  lease,  for 
the  latter  to  leave  buildings,  which  should  be  erected  on  the 
premises,  to  the  lessor  at  4lie  enfi  of  the  teim. 

Mr.  Seijt  Blosset,  in  eupport  of  die  nile,  submitted,  first, 
Aat  it  did  not  tippear  that  the  plaintiflF  had  ever  taken  actual 
possession  of  the  land,  much  less  the  mill ;  and,  secondly, 
that  a  constructive  possession  could  not  be  considered 
equivalent  to  an  actual  possession  by  virtue  of  the  conveyance 
by  way  of  mortgage,  from  Boi^^eit  to  die  plaintiff.  If  the 
mill  could  be  conridered  as  parcel  of  the  itaity,  it  wotkM 
clearly  have  passed  with  the  land  by  the  deed,  but  it  vras  not 
mortgaged  as  the  land  was,  on  which  it  stood,  nather  does  it 
form  part  of  die  realty,  but  is  a  mere  personal  chattel,  stand- 
ing on  the  land.  The  Jury  have  found  not  only  that  the  mill 
was  used  for  the  purposes  of  trade ;  but  that  it  was  not  a  fix- 
ture, as  it  might  be  removed  at  pleasure,  according  to  the 
custom  of  die  country : — And  it  has  been  invariably  held,  that 
all  buildings,  &c.  erected  for  the  purposes  of  trade,  may  be 
removed.  Besides,  die  Jury  having  found  that  it  was  no  fix- 
ture, the  verdict  given  for  the  plaindff  is  wholly  repugnant  to 
such  finding ;  and  the  only  count  on  which  he  can  be  en** 
titled  to  retain  it,  is  on  that  of  troyer.  In  Poolers  case  {b\ 
it  was  decided,  that  vats,  coppers,  and-partitions,  put  up  by 


(a)  s  Bom.  4-  Aid.  165.— i*  [b)  1  Salk.  368. 
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»eol4>  boikr  far  die  couvMieDce  of  bb  trade,  nii|^t  at  weH 
be  taken  in  eieciition  by  a  aheriff,  aa  tbej  might  be  ranoved 
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bj  the  tenant  hinuelf ;  although  1>y  inch  remevalthe  bouae  ^  «. 
was  left  atript  and  ruinoua : — and  in  thai  eaae  the  vats,  &c« 
were  not  taken  aa  part  of  the  house,  but  were  disatoexed 
fran  it  by  tbe  sheriff,  and  be  was  held  to  be  justified  in  S9 
doing, .  So,  beie,  the  defendants  were  eqaally  jnstified  in  seii* 
iog  and  selling  tbe  mill.  It  is  qiute  dear  it  was  erected  for 
the  purpose  of  allowing  Burgem  to  cairy  on  his  trade ;  and 
waa  merely  fixed  to  tbe  land  to  prevent  its  being  injured,  and 
lo  protect  it  during  the  time  k  was  workiog.  Burge$s  and 
tbe  plaintiff  have  both  treated  tbe  mill  as  a  chattel ;  for  by 
the  deed,  the  land  only  was  in  £eict  conveyed ;  and  although 
there  was  a  dause  of  baigain  and  sale  of  the  mill  contained- 
dierein^  still  there  was  a  proviso,  that  on  repayment  of  tbe 
principal  and  interest  by  Burgen  to  the  plaintiff,  the  properly 
was  to  be  re-assigned  to  the  former;  and  it  is  quite  dear  that 
as  tbe  mill  was  not  mentioned  in  the  farmer  part  of  die  deed 
codyeying.lbe  land  on  which  it  stood,  it  could  not  pass  by  iU 
The  land  might  be  conveyed-  for  one  purpose,  and  die  mitt 
for  another.  If,  therefore,  tbe  mill  was  a  mere  chattel,  no 
disfeuictipn  could  be  drawn  between  the  conveyance  of  it  by 
bugain  and  sale,  and  chatteb  of  a  different  description : 
and  it  is  a  well  known  principle,  that  in  the  transfer  of  chat^ 
tela,  pofsestton  must  accompany  and  follow  the  deed.  Thia 
case  is  stronger  than  that  of  Edwards  v^  Harben,  as  here,  the 
harg^  and  sale  of  the  mill  was  by  vmy  of  plec^e,  and 
there  cannot  be  a  conveyance  by  way  of  pledge,  without  pos« 
session,  as  it  is  the  transfer  alone  that  can  make  a  pledge  a 
security.  Where,  by  the  terms  of  an  agreement,  or  from  the 
nature  of  a  transaction,  property  conveyed  is ,  to  remam  in 
the  hands  bf  the  pledgee,  it  comes  within  the  operation  of 
the  rule  laid  down  in  Edwards  v.Harben*  The  case  of 
Horn  V.  Baker,  is  beside  At  present  question,  and  although 
it  was  diere  held  that  the  pledgor  might  retain  possession 
aecording  to  the  deed,  stiU,  unless  it  contained  an  esrpresa* 
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1810.  prcmnon  to  ihtit  effect,  it  woqU  bo  Toid  as  mgusM  a  credkoK 

..W^  There  too.  the  question  aroie  under  the  stitote £1  Jac.  K 

V.  c.  19,  as  to  whether  a   bankrupt  was  the  lepoted  owner 

^^^^  under  the  provisions  of  that  act;— and  the  Court  held,  that 


Aoee  articles  which  were  fixed,  did  not  pass  to  his  i 
but  that  all  the  moveables  did,  as  being  left  by  the  trae  owner 
in  the  possession  of  the  bankrupt.  Here,  there  was  no  lease 
or  other  instrument  to  shew  that  Burgu$  was  to  have  the 
enjoyment  of  the  mill.  It  is  true,  that  if  a  deed  or  oonvey* 
ance  be  conditional,  the  vendor's  continuing  in  posscssioB 
does  not  avoid  it,  because  by  the  terms  dT  the  convejanoe 
the  raidee  is  not  to  have  the  possessbn  till  he  has  perfomscd 
the  condition ;  but  here  the  conveyance  of  the  mill  was  ah* 
sdutB,  and  there  was  no  clause  in  the  deed  by  wbich  Bwrgtn^ 
as  the  pledgor,  could  be  entitled  to  a  repossessioo  of  it, 
the  tiflse  for  the  repayment  of  the  money  having  elapeed^ 
If  he  were  merely  to  have  retained  the  possession  for  a  given 
lim^  or  purpose,  it  vsouU  have  been  different,  bntan  absoluls 
conveyance,  by  way  of  mortgoge,  is  not  like  the  case  of  aa 
execution,  where  the  property  is  put  up  to  public  sale  :  and 
the  ground  on  which  Kidd  v.  RawHmon  (a)  was  decided^  vras, 
tfaat.a  purchaser  at  such  sale  is  protected^  although  the  person 
whose  goods  were  seized  remains  in  possession  j  on  acconnt 
of  the  notoriety  of  the  sale.  This,  therefore,  is  a  stronger 
case  than  that  of  Edwards  v.  Uarben,  as  here  the  proper^ 
was  pledged  for  the  sole  purpose  of  securing  the  repayment 
of  the  money  advanced  to  Burgess  by  the  plaintiff  as  mort- 


Lord  Chief  Justice  Dallas. — ^The  first  question  in  this 
case  is,  whether  the  mill  was  a  fixture  ?  The  Jury  have  found 
that  it  was  not.  Whether  a  bam  or  mill,  or  any  erection  of 
a  similar  description,  be  a  fixture  or  not,  is  partly  a  qusetion 
of  fact,  and  partly  of  law.  When  fiicts  are  ascertained, 
the  Court  will  apply  rules  of  law  to  them,  as    they  are 

(a)  t  Bo9.  if  Pui.  59. 
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to  be  collected  bam  pfevioiis  decmons ;  but  every  cue  of       IMO. 
this  descriptioB  mtiet  depend  oo  its  own  peculiar  circum-     aJ*^^ 
sfamcee.    Lines  of  distinction  have  been  drawn  between  dif-      _  «• 
knnt  parties,  as  between  landlord  aod  tenant,  heir  at  law  . 
and  aecntoTi  and  creditors  of  niortgag<Hr  and  mortgagee,  as  to 
whnt  ahali  or  shall  not  be  deemed  fiztores.    For  the  porposo 
of  the  present  decision,  however,  it  is  not  necessary  to  enquire 
whether  the  mill  in  question  were  a  fixture  or  not    That 
ni^t  be  a  question  of  great  nicety,  but  I  am  willing  to  take 
it  as  properly  found  by  the  Jury,  that  it  was  not.    If  it  were 
Bccesaery  to  doubt  that  finding,  the  only  effect  would  be,  to 
send  this  case  down  again  to  a  new  trial,  but  for  the  reasoM 
before  stated,  I  do  not  diink  that  it  requires  a  second  con-* 
aderation.    If  it  be  not  a  fixture,  but  a  mere  chattel,  the 
only  remaining  question  is,  whether  it  passed  under  the  mort* 
gq^  deed  i    I  am  clearly  of  opinion  that  it  did,  for  by  a 
fbraoer  part  of  the  deed,  lands  were  conveyed,  and  the  mill  was 
described  as  standing  on  one  of  the  closes  at  the  time.     It 
therefore  passed  as  being  either  nominally  or  locally  interested 
with  the  land.    It  is  consequently  immaterial  to  consider 
whetlierit  passed  as  a  fixture  and  part  of  the  realty,  as  it  is 
suflfeient  to  advert  to  the  nature  of  the  property;  for  it  waa 
net  only  connected  with  the  land,  but  described  as  being 
sitoate  on  it  in  the  mortgage  deed.    It  has  been  said,  how- 
ever, assuming  it  to  be  a  chattel,  that  possession  has  not 
been  tdcen  by  the  plaintiff,  as  mortgagee,  nor  did  it  ac- 
company or  follow  the  deed  $  and  the  case  of  Edwards  v« 
Harben  has  been  referred  to,  to  shew  that  actual  possession 
is  necessary  in  the  transfer  of  chattek.    This,  however,  b 
not  a  case  in  which  possession  could  be  taken  as  in  the 
ordinary  transfer  of  other  chattels,  such  as  household  fur- 
niture  or   stock  in  trade,    of  which   possession  could*  be 
separately  and  immediately  delivered ;  for,  whether  in  point  of 
law  the  mill  was  removeable  or  not,  still  it  was  fastened  and 
affixed  to  the  land.     It  is  also  to  be  observed,  that  the  pre 
sent  question  does  not  arise  on  the  bankrupt  laws,  nor  is  it 
a  case  m  which  possession  and  reputed  ownership  have 
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laM.       fended  to    procim  a    Mae   credit.      Even    if  it  had,  it 
^^]^^,^^     should  be  of  opinioo  that  the  mill  in  qiieation  is  not  a  pn>^ 
«•  party  of  such  a  detcription  aa  would  fall  within  the  atatuMr 

.ot  James;  and  at  all  etents  it  would  be  extremely  difi-' 
cult  to  aaj^  that  the  transfer  of  it  by  way  of  mortgage^ 
would  afford  any  means  of  giving  false  credit.  Here, 
bowever,  the  question  purely  and  solely  arises  as  between 
a  mortgagor  and  mor^agee.  Although  the  case  ot  Ed* 
toards  v.  Harhm^  has  not  been  over^ruled,  still  it  haa 
frequently  been  dissented  from,  and  was  much  narrowed* 
by  the  subsequent  decision  of  this  Court  in  Kiid  ▼•  Rawlin* 
$(m(a).  There,  there  was  a  bill  of  sale,  and  the  purchaser 
permitted  the  party  who  gave  the  bill  to  continue  in  posses-^ 
sion  $  and  it  was  held,  tliat  the  property  still  remained  in  die 
purchaser.  Here,  the  conveyance  was  by  mortgage,  and  the 
mortgagee  permitted  the  mortgagor  to  continue  in  posaeaaiony 
as  was  allowed  the  person  whose  goods  were  sold,  'mKidd  ▼• 
XawUnson.  That  case,  therefore,  appears  to  me  to  draw 
the  true  line  of  distinction.  In  Edetards  v.  HarbeHj  goodtf 
merely  were  transferred,  which  might  be  reduced  into  inn 
mediate  possession,  without  inconvenience ;  but  the  mill  in 
que&tion  is  a  chattel  of  a  wholly  different  description.  Be^ 
aides,  it  was  conveyed  to  the  plaintiff  as  a  conditional  pledge 
for  the  repayment  of  the  money  he  had  advanced  to  Bnrge» 
by  way  of  mortgage.  The  constructive  possession  of  the 
land  under  the  deed,  was  a  sufficient  possession  or  taking 
of  the  mill  standing  on  it,  and  more  particularly  so,  as  the 
conveyance  was  not  absolute,  but  merely  conditional,  namely, 
until  the  principal  sum  lent  had  been  repaid  with  interest. 
Considering,  therefore,  the  nature  of  the  ptoperty,  and  the  terma 
'  of  the  deed  of  conveyance,  I  am  of  opinion  that  the  only 
possession  possible  in  a  case  of  this  description,  did  follow 
the  deed,  and  am  therefore  satbfied  that  the  verdict  found 
for  the  plaintiff  must  stand. 


(a)  2  Bm.  4r  Pvl.  59. 
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Mr.' Justice  Pabk. — In-  deciding  this  case,  I  do  not-^on-'        1320. 

aider  it  necessary  to  toueb  on  those  which-  h$te  been  deter-        '-'"^^ 

Steward 
nuMd  as  to  what  shall  bo  considered  fixtures  or  net,  as  be-  9. 

tween  landlord  and  tenant,  or  an  heir  and  executor ;  I  shall  I^»*"* 
tbaf«fore'confine  myself,  as  my  Lord  Chief  Justice  has  done, 
to  tbe*mere  question  of  possession.  If  the  decision  in  the 
caso  of  Edwards  v.  Harben  be  kw,  although  doubts  have 
beea  since  entertained  as  to  the  extent  of  the  doctrine  there 
laid  down,  namely,  that  actual  possession  must  accompany 
the  deed,  this  case  might  be  conndered  as  falling  within  it. 
But  the  mill  in  question  has  been  compared  to  mere  per- 
soDul  chattels,  which  pass  from  band  to  hand,  or  articles 
left  -in  the  possession  of  a  bankrupt,  by  which  he  is  enabled 
to  hold  out  a  false  credit.  But  it  is  quite  inconsistent  to 
snppose,  in  a  case  like  the  present,  where  there  has  been  a 
conveyance  of  land  by  way  of  mortgage,  for  a  term  of  one 
thoosaod  years,  and  the  mill  standing  on  it  at  the  time 
the  deed  was  executed,  that  the  mortgagor,  a  miller  in 
actual  occupation,  and  carrying  on  his  business  in  the  mill, 
must  give  up  the  possession  to  the  mortgagee  on  the  exe- 
cution^ of  the  deed,  and  that  he  must  enter  immediately. 
Cases  of  this  description  stand  on  their  own  peculiar  circum- 
stances, and  it  appears  to  me  to  be  sufficient  to  say,  that 
by  the  deed,  the  lands  of  Burgess  were  conveyed  to  the  plain^ 
tiff  by  way  of  mortgage,  and  that  the  possession  by  the 
former  was  consistent  with  the  deed.  The  mill  w*as  incident 
to  the  lands,  and  the  mortgagor,  a  miller,  was  allowed 
to  continue  in  possession  for  the  purpose  of  exefcbing  bis 
trade.  If  he  had  been  turned  out  by  the  mortgagee,  it 
would  in  all  probability  have  defeated  the  object  of  the 
deed.  It  does  not  appear  that  any  fraud  whatever  has  been 
exerosed  between  the  parties,  or  false  credit  created;  and 
I  therefore  concur  in  thinking,  that  the  verdict  found  for 
the  plaintiff  must  stand. 

vol.  IT.  u 
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1820.  Mr.  Justice  Buitltou^H.—Tbe  only  qaestkm  In  this  \ 

^^^^     i^  vifhether  a  mill,  the  property  of  BurgM,  and  of  which  he 
••  continued  in  possession,  can  be  taken  under  ^fitrifatM^, 

*****  ^r  a  debt  due  fipom  him  to  one  of  his  ciedilors  I  The 
title  of  the  land  on  which  it  stood  wai  in  him.  It  is  clear 
the  mill  passed  to  die  plahitiff  as  mbitgagee  by  dM  deed, 
and  the  only  doubt  is,  whetlier  the  possession  by  B«ygM 
was  fraudulent  or  not.  It  cannot  be  so  considered,  as  his 
interest  both  in  the  land  and  mill  were  conveyed  to  the 
plaintiff,  as  mortgagee.  I  therefore  am  of  opinion^  that  di^ 
possession  by  Burgess  was  consistent  with  the  transaction, 
and  should  eten  think,  that  if  he  had  made  no  conveyance 
whatever,  the  mill  could  not  be  taken  hi  execution  under  a 
writ  of ^erifaeiasp  under  the  facts  of  this  case;  for  it 
appears  to  me  to  be  in  the  nature  of  a  fixture.  In  Horn 
V.  Bnker  (a),  the  stills  were  set  in  brick-work,  and  lei  into 
the  ground.  Some  of  the  vats  were  supported  by  and 
rested  on  brick-work  and  timber,  but  were  not  fixed  to  the 
ground,  and  others  stood  on  horses  or  frames  made  of  wood, 
which  were  not  let  into  the  ground,  but  stood  upon  the  floor. 
The  plaintiff  there  was  the  widow  and  executrix  of  the  tes- 
tator, and  the  defendants  assignees  of  a  biTnkrupt,  who 
continued  in  possession ;  and  the  Court  there  drew  a  dis- 
tinction between  those  articles  which  might  be  considered 
as  fixtures  (and  of  which  description  the  mill  in  question 
iBiglit  be  deemed),  and  those  wliich  might  be  easily  trans* 
ferred,  and  held,  that  those  which  were  fixed,  were  not  m 
the  possession  of  the  bankrupt,  so  as  to  pass  to  his  assignees, 
but  that  those  which  were  not  fixed  did  pass  to  ihem,  as 
being  left  by  the  owner  in  his  disposition. 

Mr.  Justice  Richardson. — Btii^ess  bemg  seised  in  fee 
of  several  closes  of  land,  mortgaged  them  to  the  pHuntiflT 
for  a  term  of  years,  on  one  of  which  he  had  previously 
caused  the  mill  in  question  to  be  erected.    In  the  deed  coo- 

(a)  9  EoMt.  S15. 
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feymg  tbe  latid^  there  was  tntrochiGed  a  clause  of  bai^gain        1&20. 
ttnd  sale  of  tbe  in9l,  without  which,  il  would  have  passed  to     grawAao 
the  plamtiflF,  as  mortgagee ; — ils  in  the  former  part  of  the^eed,  «• 

hj  which  the  close  was  conveyed,  it  was  stated  by  way  ^f 
fcaution,  diat  tbe  miH  was  erected  and  placed  on  it  by  Bur* 
ges9.  S(  be  had  died,  the  Interest  in  the  biill  would  have 
gone  to  his  heir,  and  not  to  his  executor.  If  he  had  cou-^ 
veyed  the  land,  without  mentioning  the  mill,  the  purchaser 
Would  be  entitled  to  it ;  although  it  might  be  otherwise,  if  * 
he  bad  been  a  mere  tenant  for  years.  Though  it  was 
erected  by  him  for  the  purpose  of  carrying  on  bis  trade, 
he  could  not  dispose  of  or  remove  it,  as  against  the  mort- 
gagee. In  Pool^B  case  (a),  it  was  held,  that  the  vats  of  a 
soap-boiler,  erected  for  the  purpose  of  carrying  on  his 
trade,  might  he  seized  by  the  sheriflF  as  a  chattel,  but  the 
sheriff  Could  not  take  any  article  but  what  a  tenant  in 
possession  would  be  entitled  to  remove.  Here,  if  the  mart« 
gagee  could  not  take  the  mill  from  the  lend,  without  the 
assent  of  the  mortgagor,  neither  could  tbe  sheriff*  Thb  point 
however,  is  only  «  ground  for  a  new  trial.  Although  tlie 
Jury  have  found  that  tbe  ttiiH  was  not  a  fixture,  still  their 
verdict  may  be  sustained,  although  it  be  not  a  parcel  of  the 
freehold;  and  even  if  it  be  not  annexed  to  tbe  kmd,  it 
does  not  fall  within  that  description  of  chattcb  to  which 
the  rule  laid  down  in  Edwards  v.  Harben  is  applicable  $  for 
it  was  confined  to  that  species  of  goods  which  pass  from 
band  to  band,  the  possession  of  which  usually  accompanies 
the  transfer,  and  not,  as  in  this  case,  where  the  property  in 
tbe  mill  may  be  vested  in  the  mortgagee,  and  tbe  possession 
remain  with  the  mortgagor.  Besides,  no  fiilse  credit  was  held 
out  by  the  occupier's  not  l»eing  actually  tbe  owner.  The 
cases  of  Kidd  v.  Rawlinson  and  WatHns  v.  Birch  {b),  shew 
that  actual  possession,  in  the  transfer  of  chattels,  is  not  ne-* 

cesaary  in  all  cases,  to  accompany  or  follow  the  deed.   Here, 

-  -  •     -  ■  -  — -»-•  ---  —         -     --------        .  -.  - 

(a)  1  Salk.  368.  (*)  4  Tumtt.  8t3. 
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1890.        the  miD  could  not  be  removed  without  great  ioconvenience^ 
g  ^"^"^^        or  the  partj's  sustaining  an  injuiy.    It  would  not  only  be  a 
«•  great  personal  inconvenience  to  the  mortgagee  to  be  com« 

pelled  to  occupy,  but  he  would  also  thereby  deprive  the  rnort* 
gagor  of  the  fruits  of  his  trade,  which  would  enable  him  to 
pay  the  interest,  and  perhaps  eventually  the  principal  sum 
advanced  to  him.  I  am  therefore  of  ofHnion,  that  die  verdict 
for  the  plamtiflF  must  stand,  notwithstanding  the'  Jury  have 
found  that  the  mill  in  question  was  not  a  fixture. 

Rule  dischaiged. 


Friday,  Williams  v.  Thacker. 

Feb.  lith. 

The  defendant   Mr*  Serjt.  Ltfiff,  on  a  former  day  in  this  Term,  had  ob« 

this  Coiirt^if!  ^^"^  ^  ^^^  ^^^  ^^^^  ^^^  I'^il  ^^^^  ^^^^^  ^^^  ^^^  P^^  ^^ 
ter  a  non-pros   this  case  nwht  be  delivered  up  to  be  cancelled,  and  the  de- 

fuer  for  the       fendant  discharged  on  entering  a  common  appearance,  on 

iidSon^HeM    ^^  ground  that  he  bad  been  arrested  twice  for  the  same 

i^^J>f^«*f?-  debt.  The  defendant  swore,  that  he  had  been  arrested,  in 
titled  to  be  dis-  ' 

charged  on  en-  1815,  by  process  out  of  the  Court  of  Exchequer,  for  £9S0, 
mon  app€^'  for  board  and  lodging,  and  that  that  action  was  not  discon- 
phintiff  (Hd      ^"ued,  and  diat  he  was  again  arrested,  by  process  out  of  this 

not  9hew  that    Court,  in  1819,  for  the  same  debt, 
the  second  ar- 
rest  was  not 

▼ezatioQs.  ^^^  Seijt.  Onslow  now  shewed  cause,  and  stated,  that  the 

action  in  the  Exchequer  had  been  non-prossed ;  and  he  re- 
lied on  the  caseof  TVir/on  v.^ayerCa),  where  it  was  held, 
that  after  a  non-pros,  the  defendant  must  find  bail  to  the 
second  action ;  and  the  Court  there  thought,  that  the  plain- 
tiff suffers  enough  by  paying  costs  in  the  first  action,  and 
therefore  ought  not  to  be  in  a  worse  condition  than  be- 
fore. 


(a)  1  Sin.  439. 


IN  THE  60th  TBAR  OF  OBO.  III.  AND  l8T  OF  OBO.  IT.  3ft5 

But,  Per  Curiam :— The  rule  for  preventing  b  second       1920. 
arrest  for  the  same  cause  of  action,  was  formerly  so  rigidly 


WiLLIAHf 


Thacjlbb* 


adhered  to,  that  where  the  plaintiff  was  non-prossed  for  want  «, 

of  a  declaration,  he  could  not  afterwards  have  arrested  the 
delieadant  in  a  second  action  for  the  sdme  cause.  But  a  dif* 
ferent  practice  now  pre? aik ;  for  it  is  said,  that  the  plaintiff 
suffers  enoiqih  by  paying  costs  in  the  first  action.  So, 
where  the  plaintiff,  having  misconceived  his  action,  moved 
to  discontinue  on  payment  of  costs,  he  may,  after  tiie  costs 
are  taaed  and  paid,  take  out  a  new  writ  for  the  same  cause, 
aod  arrest  the  defendant  de  novo. — Bata  v»  Barry  (a).  But 
as  it  does  not  appear  here,  on  what  ground  the  action  in  the 
Exchequer  was  non-proised,  or  that  the  action  m  this  Court 
was  not  vexatious,  which  must  be  presumed,  unless  the  con- 
trary be  shewn,  the  rule  must  be  made 

Absolute,  but  without  costs  (&*) 

(«)  %  mu.   581.  (6)  See  8.  P.  Archer  ▼•  ChM^^myt,   ante, 

Till.  iii.  page  60r. 


Gbaham,  Pkintiff, ,  Deforciant.  Friday, 

Feb.iitlu  • 

Mb.  Serjt.  Peake  moved  that  this  fine  might  pass,  the  ae-  If,  in  tioaiii 

knoMiledgment  of  which  had  been  taken  at  Nice,  before  the  icdgmentTr  a 

Vicc-Consul  and  a  Commissioner  there.    At  die  back  of  die  l^*f^JjJ^',.J. 

dedimus.  a  general  reference  was  made  to  a  schedule  an-  ferredtoontlie 
®  ,    .    back  of  the 

nexed,  to  which  the  Commissioners  had  omitted  to  put  their  dedmu$,M  be- 
^gnatures.  ind^Xdoie 

mast  be  signed 
by  the  C4mi- 
But  the  Court  held,  that  it  was  necessary  for  them  to  have  miaiioners. 

signed  the  schedule,  and  that  the  rules  relative  to  the  passing 
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1820. 


of  fines  should  be  most  strictly  idbered  to,  in  order  to 
prevent  those  irregulvities  which  were  so  frequently  com-* 


Graham, 
PUutiff.      plained  of. 


The  learned  Serjeant,   therefore,   took  nothiqg    by  his 
motion. 


Friday, 
Feb.  llUi. 

By  Uie  43  EUz* 
f.t.«.19»  a  de- 
fendant in  re- 
plevin is  en- 
titled to  reco- 
ver treble  da- 
mages, with  hit 
ciMts  also  :— 
Held,  that  pa- 
rish officers 
avowing  on  a 
distress  for 
poor  rates  un- 
der thatsta* 
tnte,  arc  only 
entitled  to 
single  costs. 


BuTTBRTON  V.  FuRBEB  and  Others. 

This  was  an  action  of  replevin.  The  defendants  avowed 
as  parish  officers  under  the  43  E{iz.  c.  S.  on  a  distress  for 
poor  rates,  due  for  a  farm  in  the  occupation  of  the  plain- 
tiflF;  and  at  the  last  Assizes  for  Stqford,  they  obtained  a 
verdict,  damages  one  shilling. 

Mr.  Serjt.  Hullockf  on  a  former  day  in  this  IVrm,  had 
obtained  a  rule  nisi,  that  the  Prothonotary  might  tax  the 
defendants  treble  costs,  under  the  nineteenth  section  of  thst 
statute  (a),  and  submitted,  that  in  terms,  it  extended  to 
treble  costs,  as  well  as  damages^  He  cited  the  cases  of 
LawsoH  V.  Story  {b),  and  Okelyy.  Salter  (c). 

Mr.  Serjt.  Faughan  (with  whom  was  Mr.  Serjt.  Lowes) 
now  shewed  cause.  The  rule  is,  that  where  a  party  is  en- 
titled to  single  damages  at  common  law,  if  treble  damages 


(a)  By  which  i|  U  enacted,  that  «  after  issae  tried  Ibr  the  detedant» 
or  nonsuit  of  the  plaintiff  after  appearance,  the  same  defendant  is  to 
reeorer  treUe  damages,  by  reason  of  his  wrongful  vexation  in  that  be- 
half, with  his  costs  also  in  that  part  sustained,  and  that  to  be  as— ssed 
by  the  same  Jury,  or  writ  to  enquire  of  the  damages,  as  the  same  aiiail 
require.'* 

ik)  1 UL  Reym.  19.  8.  C.  CmH^mtt.  1  MIt.  tOS.  ■  (e)  K«y,  157. 
S.C.  Fete.  176. 


IN  THB  aOTH  TVAR  Op  fiRO*  HI.  ANI^  1;ftT  OF  0S0.4Y.  ^J 

hi  giies  bjslatttto^  tr«Ueco«tf  follow;  but  wbereoQ damages       1d9«. 
are  rocovMnbk  U  comnion  lav*  M  ber«,  but  treble  damagep    BoTTurroa 
•re  only  giyeo  by  virtue  of  tbe  statute,  the  party  i$  uot  eft-       p  V- 
litled  to  treble  costf.    Tbe  ttatutef  7  HtHn  8.  c.  4.  <•  S.  and 
81  fTen,  8*  Cf  19*  #•  3«  which  give  a  flefepdant  io  replevin 
daoMgee  iu  certain  caeei^  are  inapplicable  to  the  present,  as 
they  do  not  eiteud  to  a  diatrets  for  poor  ratee;   and  the 
43  JEHz.  wbidi  if  a  penal  statute,  merely  provides,  that  after 
issue  tried  for  the  defendant,  he  ;iball  recover  treble  da- 
mages, wiih  his  costs  also.    Although,  therefore,  the  statute 
eipressly  gives  treble  damages,  yet  it  is  clear  that  it  was  only 
intended  to  give  single  CQSts;  and  in  Oktly  v.  SaHtr(a\ 
it  wea  delerqiined  that  tbe  defendants  were  not  entitled  to 
tmbla  costSf  but  only  treble  danafss  under  ibe  nineteenth 
section  of  that  sUitnte(A). 

Mr.  9egt.  Buliockf  in  support  of  the  nile«-— Tbe  case  of 
Okdjf  V.  ^U^  is  also  reported  in  Ythertw  (c),  where  the 
point  ^  to  ^Qsis  is  not  mentioned ;  and  it  is  not  intelligibly 
stated  by  H^^  The  former  reporter  states,  that  tbe  statute 
of  SUxabHk  is  not  penal,  but  to  be  construed  Isigely,  be- 
cause it  leods  to  opm  chariiaiis*  In  tbe  ease  of  LavDson 
V.  SUny,  which  turned  on  the  statute  8^3  WUl.  4r  Mary, 
aesi^  I*  €f  i^  s,  4*  id),  treble  costs  were  given,  as  well  ms 


(•)  iv«ir,  1S7. 

(ft)  Mr.  ProthoDotary  Ray  mentioned  the  case  of  Hempmm  ▼.  Jottttyn 
md  Mtn^y  where  the  defendanto  insitted  that  they  were  entitled  to 
treble  eosU,  nnder  circnmstancea  precisely  limUar  to  U^e  preieot,  and 
the  opinion  of  Mr.  Ttdd  was  taken,  who  thought  that  the  19th  section 
of  the  43  EUz.  gare  single  costs  only,  as  no  damages  were  before  reco« 
verable  hy  the  eomoiaa  law,  by  a  defendant  in  replcTia. 

(c)  Page  176. 

(d)  By  which  it  is  enacted, «  that  npon  any  pound-breach,  or  rescous 
of  fptodc  diatrahied  for  rent,  the  person  grieved  ther^,  shall,  in  a  spe- 
cial action  npon  the  case,  for  the  wrong  thereby  sostained,  recover  his 
trtkUdasugeSfmuiiMU  ^  mU^  against  ihe  offeudcr  in  any  soch  reseous 
or  pound-breach,  or  against  the  owner  of  the  goods  distrained,  in  rase 
the  same  be  afterwards  found  to  have  oowe  to  his  use  or  possessioa.'* 

•  MS.  Deeembtr  17th,  1798. 


FliUAtiSR. 
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laSO.       damages.    It  is  true,  that  in  diat  case  single  damages  were 
BvrnRTov    '^^^^^"^1^'®  *^  common  law ;  but  that  circumstance  does  not 
V.  mppear  to  have  been  noticed  by  the  Court.    If,  therefore, 

the  party  was  deemed  entitled  to  treble  cosfts  in  that  case, 
80,  by  parity  of  reasoning,  must  the  defendants  here,  for 
although  the  stotutes  of  Elixabeih  and  Will.  4r  Mary,  are 
not,  precisely  the  same  in  words,  still  they  are  in  substance, 
as  by  the  one,  the  party  is  entitled  to  recover  treble  damages, 
with  costs  also,  and  byihe  other,  the  like  damages  and  costs 
of  suit. 

Lord  Chief  Justice  Dallas. — ^It  seems  tome  there  can 
be  no  doubt  on  the  construction  of  the  statute  of  the  43  EUz. 
c.  2.  or  of  the  decision  in  the  case  of  Okebf  v.  SaUer{a). 
The  only  question  is,  whether,  if  a  statute  give  treble  da- 
mages, in  a  case  where  single  were  not  recoverable  previously 
thereto  at  common  law,  treble  costs  are  also  to  be  intended  i 

1  own  I  can  see  no  reason  for  such  an  inference.  The  sta- 
tute of  Elizabeth  provides,  that  the  defendant  shall  recover 
treble  damages,  with  his  costs  also.  It  is  therefore  reason- 
able to  presume,  that  he  shall  not  be  entitied  to  treble  costs, 
as  treble  damages  are  sufficiently  penal.     The  statute  of 

2  &  3  Will,  is  Mary  is  wholly  distinguishable,  as  the  coats 
were  there  so  connected  with  the  damages,  that  it  is  impos- 
sible to  separate  them,  being  conjoined  by  the  word  and. 
There  too,  single  damages  were  before  recoverable  at  com- 
mon law.  But,  independently  of  that,  the  case  of  Oktly  v. 
Salter  appears  to  me  to  be  a  direct  authority  against  the 
defendant's  application. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  He 
words  of  the  statute  o(  Elizabeth  appear  to  me  to  be  deci- 
sive, and  are  altogether  different  from  those  in  Will,  t^  Mary, 


<«)  iv«y>  137. 
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where  the  cosU  and  damages  are  united  by  the  copdiative        1820. 
coiijuDCtion  and.    Here,  the  word  with  is  used  in  the  dis*    BorrBaToa 
jnnctive  sense,  and  it  must  be  inferred  to  refer  to  costs  ** 

ttsnally  recovered.  If  Lawson  v.  Story  be  correctly  reported 
by  Lord  Raymond  (a),  still  it  is  beside  the  present  question ; 
and  I  concur  with  my  Lord  Chief  Justice,  that  the  case  of 
Okely  F.  Salter  appears  to  be  accurately  reported  by  Ntnf, 
and  therefore  am  of  opinion  that  the  Prothonotary  was  right 
in  allowing  the  defendants  single  costs  only. 

Mr.  Justice  Bubrouoh  concurred. 

IMr.  Justice  Richardson. — ^This  case  is  altogether  dis- 
tinguishable from  that  of  Lawson  v.  Siory,  as  not  only  the 
statutes  may  bear  a  diflperent  construction,  but  in  the  one, 
damages  were  recoverable  at  common  law,  and  in  the  other 
not.  The  statute  of  Elizabeth  gives  treble  damages,  with 
costs,  and  according  to  the  dedsion  in  Noy,  single  costs 
only  are  recoverable.  The  report  of  that  case  appears 
to  me  to  be  correct,  although  Yehertan  did  not  notice  it, 
but  confined  himself  to  the  principal  point  only — namely, 
that  trebl^damages  ought  to  be  assessed  by  the  Juiy. 

Rule  discharged. 


(a)  Vol.  I.  page  19. 


IQ0  €AS|»  IN  HlhkUY  TBIIM, 

1890* 


TMmf,  WXLLIS  Vs  PkcKHAM. 

Feb.  llth. 

A  witneiiat-    This  wm  ap  «ction  of  auii$np$Up  brought  tp  recover  from 

l?<firi!i^  ^«  defendant  a  compenaation  fpr  the  pUiotiff's  loas  of  time 

^^edtoi     ^  attending  as  a  witness^  at  a  trial  at  fVesimimter,  under  9 

eompensatioii   subpana  senred  on  him  by  the  defendant  for  that  purpose. 

^n»y  alStoagh  The  declaration  stated,  that  an  issue  was  depending  in  the 

Sij&rtt.   ^^'^S*^  -BewcA,  at  the  suit  of  the  defendant,  against  one  Cefa, 

tendance  ex-     and  about  to  be  tried  at  fVettmmter,  b  which  action  u  writ 
presily  pro* 

mises  to  pair  of  subpicna  had  been  served  on  the  plaintiff,  commanduig 
iJUJ.^*'"  him  to  appear  before  the  Chief  Justice  there,  on  a  oertaio 
digr,  to  testify  the  trutbi  according  to  his  knowledge,  in 
tfaalacitioD,  on  the  part  of  the  plaintiff  (the  now  defendant). 
The  plaintiff  then  averred,  that  the  issue  being  aboul  to  be 
tried,  and  he  having  been  senred  with  the  $ubpana,  the  de- 
fendant promised  to  pay  him  for  his  loss  of  time  on  thai  oc- 
casion; ihat  the  plaintiff  attended  at  WeUmmUr  ten  days, 
and  was  there  seady  to  be  eiamii^  as  a  witness  on  the  tiia^ 
in  obedKence  to  the  writ  of  tubp^na,  and  that  1|%  tberefoie 
reasonably  deserved  to  have  the  sum  o{£20  for  his  loss  of 
time  on  that  occasion ;  and  that  although  a  reasonable  time 
for  the  payment  for  such  loss  hath  long  smce  elapsed,  yet 
^t  the  defendant  had  not  paid  the  same,  btat  still  refused 
so  to  do.  To  this  was  added  a  count  for  money  had  and 
received.    Plea  non-OMtumpsU. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  Dallatf 
at  fVesiminater,  at  the  Sittings  after  the  last  Term,  it  ap- 
peared that  the  plaintiff  was  a  carpenter,  and  that  the  de- 
fendant, after  serving  him  with  a  subpana  in  the  action 
brought  by  him  against  Co/es^  promised  to  pay  him  for  his 
loss  of  time  in  attending  the  trial ;  that  the  plaintiff  attended 
six  days,  and  gave  his  evidence,  but  that  the  cause  was  td- 
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limatdjr  referred^  and  an  award  given  in  favour  of  tbe  de-  IBSO. 
fimdant ;  that  the  defendant's  attorney  charged  in  the  bill  of  ^j^^llu 
coats  £^  for  the  {daintiff 's  loss  of  time,  being  the  sum  de*  «• 

manded  bj  him,  at  the  rate  of  ten  shillings  per  day^  which 
sum  was  paid  by  CoU$  to  the  defendant,  but  which  he  did  not 
pay  over  to  the  plaintiff.  The  Master,  however,  in  taxing 
ibe  costs,  did  not  allow  that  sum  for  loss  of  time,  but  under 
the  head  of  the  general  ezpences  of  the  witnesses.  It  did 
not  appear  that  the  plaintiff  had  incurred  any  expences,  as 
refreshments,  &c.  had  been  daily  provided  by  the  defendant, 
and  the  only  question  was,  whether  the  former  was  en- 
titled to  remuneration  for  his  loss  of  time  ?  His  Lordship 
was  decidedly  of  c^inion  that  he  was  not ;  but  the  Jury 
found  a  verdict  for  him,  damages  £S : — Leave  however  was 
given  the  defendant  to  move  to  set  it  aside,  and  have  a 
nonsuit  entered,  if  the  Court  should  be  of  opinion  that  the 
action  was  not  maintainable. 

Mr.  Serjt.  Lens,  on  a  former  day  in  this  Term,  accord- 
ingly obtained  a  rule  mst,  and  observed,  that  the  Mas- 
ter of  the  Court  of  King's  Bench  on  taxation,  had  not 
allowed  the  costs  as  for  loss  of  time,  and  that  witnesses 
attending  the  trial  of  causes,  were  not  entitled  to  je- 
muneraUon  eo  nomine^  either  for  expepces,  or  loss  of  time, 
except  surveyors,  and  other  professional  men,  who  were 
particularly  entitled  to  a  compensation  for  such  loss ;  and 
that  the  promise  of  the  defendant  to  pay  must  be  consi- 
dered as  a  nudum,  pactum,  and  without  consideratioq,  as  the 
plaintiff  was  not  entitled  to  recover  a  compensation  at  law 
for  such  loss,  as  the  attendance  of  witnesses  at  a  trial  was  a 
public  duty,  which  one  individual  owed  another  for  the  fur- 
dierance  of  justice. 

Mr.  Serjt  Vaughan,    and  Mr.   Serjt.  Bosanquet,  now 
shewed  cause.    The  Jury  having  found  a  verdict  for  only 
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1820.  £Sf  the  Court  ivill  not  now  interfere.   Besidesi  the  defendant 

2^"^  has  actually  received  the  money  charged  for  the  plaintiff 's 

ff.  loss  of  time,  and  refused  to  deliver  it  over  to  him,  although 


Pbckham. 


the  Master,  on  taxation,  allowed  it  under  the  charge  of  gene- 
ral expences.  The  defendant,  therefore,  cahnot  retain  it,  but 
the  plaintiff  is  entitled  to  it,  either  on  the  count  for  money 
had  and  received,  or  on  the  defendant's  express  promise  to 
pay  him,  after  the  wbpana  was  served. 

Lord  Chief  Justice  Dallas. — The  verdict  found  by  the 
Jury  was  expressly  contrary  to  my  opinion.  The  plaintiff 
incurred  no  expences  during  his  attendance  at  the  trial,  as  all 
his  refreshments  were  paid  for  by  the  defendant.  Besides,  he 
had  no  distance  to  come.  He  was  subpanaed  by  both  par- 
ties, and  the  Master  allowed  the  sum  in  question  under  the 
general  expences  of  the  witnesses,  and  stated  expressly  that 
he  did  not  do  so  for  loss  of  time.  The  plaintiff  was  bound 
to  attend  and  remain  till  the  cause  was  called  on,  to  ^ve 
evidence  under  the  subpana.  It  cannot,  therefore,  be  sup-' 
posed  for  a  moment,  that  there  was  any  consideration  on 
which  to  raise  an  auumpnl  by  the  defendant. 

Mr.  Justice  Park. — It  was  decided,  in  the  case  of 
ilfoor  V.  Adam  {a),  that  a  compensation  to  a  person  for  a 
loss  of  time  in  attendance  as  a  witness,  is  only  allowed  to 
medical  men  and  attomies. 

Mr.  Justice  Burrou^h  concurred. 

Mr.  Justice  Richardson. — It  appears  that  during  the 
argument  in  ilfoor  vl  Jdam  (ft).  Lord  Ellenborough  having 
referred  to  a  note  of  a  case  in  the  Master's  Book,  of  Loirfy 


(«)  5  Mwle  4r  Selw.  156.  (6)  li.  169. 
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yf.  DoubleA^t  as  to  a  compensation  to  witnesses  coining        W20. 
from  abrpad,  observed,  **  that  he  believed  the  practice  had       Wulu 
been  to  make  allowance  to  medical  men  and  attomies,  but     pjickham. 
not  to  others.'* 

Rule  absolute  (a). 

(«)  See  SeloMmH  ▼.  JLMafldt,  4  Tnmi.  695. 


CaBYICK  f^.BLAGBAYE.  Saturday, 

Feb.  isth. 

This  was  an  action  of  covenant  for  rent  in  arrear,  broudit  In  covemint 

by  the  plaintiff  as  assignee  of  one  Sdh  Thomas,  against  the  meat  of  rent, 

defendant,  the  immediate  lessee  of  Thomas.    The  declara-  tw^by  the' 

tion   stated,   that   Thomas,    before    and  at    the    time    of  wsigneeof  the 

.  .  lessor  against 

making  the  mdenture  of  demise  thereinafter  mentioned,  was  lessee,  the  de- 

lawfully  possessed  of  certain  premises  thereinafter  mentioned  leged,  tiiat  the 

to  have  been  demised  to  the  defendant^  that  is  to  say,  for  ^^^70?^*" 

the  residue  and  remainder  of  a  certain  term  of  twenty*two  remainder  of  a 
-.  1  «       4.   ▼>         »  termoftwenty 

years,  commencing  from  the  25th  of  December,  1797»  to  two  years, 

come  aiid  unexpired  therein,  and  that  being  so    possessed  ^^^^^^^j^ 

thereof,    he,  Thomas,   afterwards,   to   wit,  on  the  7th  of  R^ST^ith  t 

March,  1811,  by  an  indenture  made  between  himself  of  the  on  tiie7th 

one   part,    and  the  defendant    of  the  other,   demised  the  he^^^y'inden- 

said  premises  to  the  defendant,  to  hold  the  same  to  him  from  ^^e^d^fend- 

the  £Oth  of  December  then  last  past,  to  the  full  end  and  term  ^nt  to  hold 

'^  from  the  SOth 

of  nine  years  then  next  ensuing,  at  the  yearly  rent  of  £At2,0,  December  ihea 

payable  quarterly.     Then  followed  a  covenant  by  the  de-  pf^^^atthe 

fendant  wiiS^  Thomas,  for  the  payment    of  the  rent.    The  J^*"hefSme°of 

declaration  then  stated  the  defendant's  entry  into  the  premises  mailing  the  in- 
denture, pos- 
sessed for  the 
residue  of  the  said  term  nwdit  etformAt  Held,  that  such  plea  was  good  on  gene- 
ral demurrer,  as  the  averment  in  the  declaration  was  material  and  traversable* 
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1890.  ^  ^*^^^^  ^f  ^^^  iDdertture,  and  that  be  was  and  stHI  h  pos^ 
''vw  seased  thereof.  The  plaintiff  then  averred,  that  after  the 
Carvick  making  the  said  indenture,  and  daring  the  term  thereby 
BLAORATa.  granted,  to  wit,  on  the  14th  Jugwi,  1814,  Thomas,  being 
so  possessed  of  the  premises  for  the  residue  and  remainder  of 
the  said  term  of  twenty-two  years,  subject  to  Ae  said  term 
of  nine  years,  by  his  sud  other  indenture  made  between  him- 
self of  the  one  part,  and  the  pluntiff  of  the  other  \— Thomas, 
for  the  considerations  therein  mentioned,  granted,  bargained, 
•old,  assigned,  transferred,  and  set  over  the  premises,  and  all 
his  estate,  right,  title,  and  interest  therein  to  the  plaintiff,  to 
hold  to  him  durii^  the  residue  and  remainder  of  the  said 
term  of  twenQr-two  years.  By  virtue  of  which  last  men* 
tioned  indenture  the  plaintiff  became  and  was,  and  from  thence 
hitherto  hath  been,  and  still  is  possessed  of  the  premises  for 
the  remainder  of  the  said  term  of  twenty-two  years,  sulject 
as.  aforesaid.  The  plaintiff  then  averred  a  performance  of 
covenaiits  on  his  part  since  he  became  possessed  of  the  pre- 
mises, and  assigned  for  breach,  that  after  the  making  of  the 
first  mentioned  indenture,  and  during  the  term  thereby  grant- 
ed, and  since  the  plaintiff  was  possessed,  to  wit,  on  the 
20th  of  AfarcA,  18  Id*  the  sum  of  £5^,  for  one  year  and 
a  quarterns  rent,  ending  on  that  day,  was  due  from  the  defend-' 
ant  to  the  plaintiff. — ^Flea  in  bar,  that  Thomas  (the  defendant's 
lessor)  was  not,  at  the  time  of  making  the  said  indenture 
of  lease  in  the  said  declaration  mentioned,  possessed  of  the 
said  demised  premises  for  the  residue  and  remainder  of  the 
said  supposed  term  of  twenty-tin  o  years,  m  manner  and  form 
as  the  plaintiff  had  above  in  his  declaration  in  that  behalf 
alleged.  To  this  plea  the  plaintiff  demurred  generally,  and 
the  defendant  jomed  in  demurrer. 

Tlie  cause  came  on  for  argument  on  a  former  day  in 
this  Term,  when  Mr.  Serjt.  Pe//,  in  support  of  the  de- 
murrer, submitted,  that  the  defendant  ^*as  estopped  bj 
his  deed,  and  precluded    from  pleading   iu  bar,  that  Tho* 
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WM,  his  lessor^  was   not  possessed  of  (he  residue  of  the       1820. 
term  at  the  time  of  making  the  lease.    Tlie  justice  of  the      cjm^ck 
case  was  dearly  with  the  plamtiff,  for  the  defendant  not  onlj  «- 

eccepted  the  lesse,  but  took  possession  iind  occupied  the 
pnensises  under  it,  if  not,  he  might  have  pleaded  an  eviction. 
Tbe  substance  of  the  allegation  in  the  declaration  is,  that 
TkomoB,  bemg  lawfully  possessed' of  premises  for  the  residue 
of  the  term  of  twentj^two  years,  demised  them  to  the  de- 
fendant; and  that  Thanuu*9  reveMonUi^  interest  was  after- 
wards assigned  over  to  the  plaintiff,  and  the  defendant,  by 
his  plea,  put  in  issue  the  extent  of  such  ititerest,  which  he 
was  estopped  from  doing,  whether  he  Were,  in  fact  possessed 
or  not;  for,  in  Trevivan  v.  Lawrance{a)  it  Was  held,  that 
**  where  an  estoppel  works  on  the  interest  of  the  lands,  it 
nins  with  the  land  into  whose  hands  soever  the  land  comes.'' 
If  Tkomas  had  brought  an  action  previous  to  the  assignment, 
and  not  set  forth  the  assignment  in  his  declaration,  the  defeild* 
ant  could  not  have  pleaded  that  he  was  not  possessed.    As, 
therefore,  an  estoppel,  running  with  the  land,  is  not  travers- 
able; and  the  defendant  was  estopped  from  doing  this  as 
against  TTiomaSj  he  is  equally  estopped  as  against  his  assignee, 
who  has  in  fact  the  same  right  as  his  assignor ;  for  in  Coke 
LUileion  (6),  it  is  said,  that  ''  privies  in  blood,  as  the  heir, 
privies  in  estate,  as  the  feoffee,  lessee,  &c.  privies  in  law,  as 
the  lords  by  escheat,  &c.  shall  be  bound,  and  take  advant« 
age  of  estoppeb.**    It  is  quite  clear  that  the  allegation  in  the 
declaration  could  not  be  traversed  by  the  defendant,  but  ha 
has  in  fact  traversed  it,  for  his  denial  is  tantamount  to  a  tra- 
verse ;  for  in  Lambert  v.  Sirooiher  (c).  Lord  Chief  Justice 
fVilies,  in  delivering  the  opinion  of  the  Court,  observed,  that 
^  the  distinction  between  traverses  and  denials,  which  we 
meet  with  in  some  of  the  books,  is  a  distinction  without  a 
difference,  for  they  are  exactly  the  same  thing.**    To  try, 
therefore,  whether  it  be  traversable  or  not,  this  allegation  that 


(a)  1  Mk.  S76. (6)  35S.  b. (c)  FTiBef,  SS4. 
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1820.       ThatnoB  was  possessed  of  the  residoe  of  tbe  tenn,  is  merely 
^^^l^^j^     an  ioducement  to  the  action,  and  need  not  be  precisdy 
V.  alleged.    It  would  haTe  been  sufficient  for  the  plainliff  lo 

have  averred  that  Thomas  was  possessed,  without  sbewiaig 
his  title,  or  the  nature  of  his  interest;  for,  in  Cooqfn*s  Di- 
gat,  it  is  said,  that  (a)  ^'  if  a  title  be  only  conveyance  or 
inducement  to  the  action,  it  need  not  be  alleged  specially; 
as  in  covenant,  it  is  sufficient  to  say,  that  by  indenture  he 
demised,  without  shewipg  by  what  title  he  was  seised;— -or, 
that  being  possessed  for  years,  he  demised,  without  sayiqg  by 
what  title,  or  for  what  term  possessed.''  If  so,  the  defendant 
cannot,  by  any  form  of  pleading,  tie  the  plaintiff  down  to  the 
proof  of  the  allegation  for  what  precise  term  he  was  pos- 
sessed ;  and  more  particularly  so,  as^in  this  case  it  was  hud 
under  a  videlicetf  and  therefore  need  not  be  proved  precisdy 
as  laid ;  and  it  is  quite  clear  that  a  traverse  under  a  videlieti 
is  bad,  unless  it  be  material.  It  must  be  taken,  that  the  de- 
fendant enjoyed  during  tbe  time  he  held  under  a  demise  from 
TfiomaSf  who  afterwards  assigned  to  the  plaintiff,  as  he  has 
not  pleaded  an  eviction.  The  defendant  was  actually  in  pos* 
session  when  the  rent  accrued,  and  could  only  hold  tbe  pre- 
mises under  the  lease  granted  to  him  by  Thonuu.  In  Parker 
V.  Manning  (b),  it  was  held,  that  in  an  action  of  covenant  for 
rent  on  an  indenture,  brought  by  tbe  assignees  of  the  lessoi^ 
(a  bankrupt),  the  lessee  could  not  plead  that  the  lessor  ml 
habuit  in  tenementis:  and  Lord  Kenyon  there  said  (c),  that 
'*  the  justice  and  honesty  of  the  case  were  with  the  plaintiffs, 
but  that  if  indeed  the  defendant  had  been  evicted,  he  could 
not  have  been  compelled  to  pay  rent,  and  that  he  might  have 
pleaded  that  fact  in  answer  to  the  plaintiff's  demand."  This 
being  an  action  by  the  assignee  of  the  lessor,  who  in-as  pos- 
sessed for  the  residue  of  a  term,  falls  precisely  within  the 
sixth  resolution  of  the  Court    in  the   case  of  Palmer  v. 


(a)  Ta.Pkuder,  C.  43. (d)  7  TermRfp,  537. (c)  W.  538. 
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Ekins,  as  reported  by  Strange  (a),  which  was,  that  '^  if  tibe  plea 
did  not  amount  to  nil  habuit  in  tenementUf  yet  it  would  be  ill 
on  account  of  the  generality  of  th^  traverse,  #hich  tied  ap  the  ^^^^^ 
pJaiotiflF  to  proVe  the  estate  alleged  in  the  declaration,  whed  BLJioajtri; 
any  other  estilte  would  do :  even  a  disseisin  would  do  in  thai 
fcase,  where  it  appeared  the  tenant  enjoyed  under  the  lease; 
And  it  was  no  nds^er  to  say,  that  the  defendant  had  traversed 
in  the  words  of  the  declaration ;  for  unless  it  be  materially 
alleged,  he  is  not  io  follow  it.**  This  therefore  cleSirly  shews, 
that  an  aHegation  of  title  in  an  action  similar  to  the  present, 
is  immaterial,  and  cannbt  be  traversed.  The  doctrine  of 
diat^  resolution  was  confirmed  by  Mr.  Seijt.  fFtV/ianu,  in  a 
liote  to  the  case  of  Goram  ^.Sweeting  (&),  m  which  be  ob- 
serves, that ''  where  the  allegation  is  not  at  all  material,  the 
other  side  caniiot  thiverse  it,**  So,  the  defendant  in  this  casi^ 
is  estopped  from  traversing  the  interest  of  his  lessor  by  hirf 
plea^  as  he  enjoyed  the  premises  under  the  lease;  and  tbif 
pfadntiff  is  therefore  entitled  to  judgment 

Mr.  Seijt.  Bhueif  coniri. — The  plaintiff  might  iiivH 
jcmied  bsue.  There  can  be  no  question  but  that  a  lessee  i^ 
estopped  from  saying  that  his  lessor  nil  kabuii  in  tenementis, 
at  the  iime  of  granting  the  lease,  but  he  is  not  estopped  from 
foying  that  such  tide  expired  at  a  subsequent  period.  Thid 
plea  therefore,  doecf  not  amount  to  a  plea  of  nil  habuii  in  tene^ 
mentis,  as  it  does  not  go  to  the  time  of  granting  the  demise,  but 
only  as  to  its  duration,  namely,  that  the  lessor  was  not  pos- 
sessed for  the  remainder  of  a  term  of  twenty-two  years. 
The  estoppel  cannot  exceed  the  length  of  time  granted  to  the 
defendant,  and  the  term  in  question  exceeds  that,  and  diere- 
fore  the  doctrine  of  estoppel  cannot  extend  t6  the  defendant 
as  lessee.  In  Palmer  v.  Ekins,  as  reported  by  I/>rd  Ray* 
mondp  it  appears  that  the  Court  (c),  only  tame  to  three  re- 


(«)  %  Ar4, 818.  — -  (6)  f  Wms,  Skumd,  207  a.  m.  S4,— .ii»(tf}  9  Ui: 
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182a        solutions,  first,  that  it  was  a  material  issue ;  secondly,  if  not, 
"^^        it  was  rendered  so  by  the  plaintiff's  statement  in  the  declara- 
e.  tiou ;  and,  thirdly,  that  if  it  were  not  material,  it  could  only 

be  taken  advantage  of  by  special  demurrer,  and  the  point 
raised  in  the  third  resolution,  in  that  case,  is  entirely  extra- 
judicial, for  it  went  to  the  interest  the  lessor  had  in  the  estate 
at  the  time  of  granting  the  demise,  and  not  as  to  its  continu- 
ance to  the  end  of  the  term.  Here,  the  plaintiff  should  have 
shewn  that  Thomas  was  possessed  of  the  term,  and  that  it  was 
,  assigned  to  him  by  bargain  and  sale ;  and  the  defendant  might 
deny  that  Thomas  had  such  an  interest  in  the  term  as  to  enable 
him  to  pass  it  by  bargain  and  sale.  As  between  lessor  and 
lessee,  a  mere  allegation  of  title  may  be  immaterial  and  sur^ 
plusage,  as  it  may  be  sufficient  to  allege  possession  generally ; 
but  it  is  widely  different  in  the  casfe  of  an  assignment,  for  an 
assignee  must  state  a  legal  title  on  the  retord,  and  allege  every 
fact  material  as  to  such  title,  or  he  cannot  recover.  Here, 
tiie  defendant  has  traversed  the  whole  of  the  averment  in  the 
plaintiff's  declaration,  and  put  in  issue  the  duration  of  bis 
term ;  but  he  is  not  strictly  confined  as  to  the  length  of  the 
term,  but  may  dispute  even  its  existence.  In  ComytCs  Di^ 
gest  (a),  it  is  said,  that  ''  the  defendant  may  traverse  any 
part  of  the  declaration,  which  is  material  to  the  plaintiff's 
title ;"  and  in  Lord  CrumwelTs  case  (i),  it  was  held,  that 
<'  if  the  plaintiff  alleges  that  J.  being  seised,-  enfeoffed  B. 
who  died  seised,  and  the  land  descended  to  ^  his  heir,  who 
demised  to  him  ;  and  afterwards  A.  ousted  him,  and  disseised 
his  lessor,  and  conveyed  to  the  defendant ;— the  feoffment,  de. 
scent,  or  disseisin,  may  be  traversed."  Here,  therefore,  the 
plaintiff,  having  alleged  Thomas's  title,  it  is  material  and 
traversable.  Even  if  this  Were  an  imn^aterial  traverse,  by 
statute  4  &.  5  Jnne,  c.  16.  s.  1,  no  exception  could  be  taken 
to  it,  unless    shewn  for  cause  of  demurrer  (c).    The  sixth 


(a)  TU.  Header,  G.  10.— (*)  Df«r,  365  6.— <e)  Cm.  Dig.  Hi. 
Pleader,  G.  2«, 
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tesoUidoJl  in  P^mer  v.  Ekim,  as  reported  by  Strange^  is  1820. 
whcdij  extm-jttdicial,  as  the  materiality  of  the  traverse  was  n"*"^ 
not  consideied  by  the  Courts  neither  was  it  referred  to  by  ^  «. 
Lord  JiaymoR  J^  who  reported  the  judgment  at  full  length. 
The  defendant^  pleai  dierefore,  is  good  in  substance^  and  he 
is  coBsequently  entitled  to  judgment. 

Mr.  Serjt.  Pell  in  reply.  It  would  be  most  unjust  if  the 
defendant  could,  from  the  nature  of  his  plea,  renst  the  pay^ 
ment  of  rent  to  the  plaintiff,  he  having  enjoyed  the  premises 
under  the  lease  from  him  to  TAomos,  and  never  havii^  been 
evicted.  It  wis  rather  extraorcKnnry  that  the  sixth  resoliitio» 
m  Palmer  v.  Eitiis,  as  reported  by  Sirangtf  was  not  noticed 
by  Lord  Rmfmond;  but  that  resolution  was  adopted  by  Mr. 
Seijt.  Wiliiams,  who  was  aware  of  both  the  reports,  and  he 
drew  a  distinction  between  that  and  Sir  FraMU  LekeU 
case  (a).  In  an  action  for  Use  and  occupation,  the  defendant 
haraq;  enjoyed,  cannot  dispute  the  title  of  his  landlord.  A  dis* 
dnction  has  been  drawn  here  between  a  lessee  and  an  assignee^ 
but  in  the  latter  instance,  it  would  be  sufficient  for  the  plain* 
tiff  to  JNTove  either  payment  of  rent,  or  eqoyment  of  the  pre- 
nuses  under  a  leaser.  The  allegation  of  the  plaintiff  therefore 
is  neither  material  nor  traversable^  and  need  not  be  proved  as 
laid.  And  whether  the  plea  m  question  amounts  to  nil  halnui 
ta  tenemeriiis,  or  not,  it  is  quite  dear  from  the  case  of  Palmef 
V.  Ekins,  as  reported  by  Strange^  that  it  is  bad  on  general 
demurrer.  But  at  all  events,  the  defendant  is  estopped  bythe 
lease^  from  disputing  the  title  of  his  lessor^ 

Cur.  ado.  vult. 


(a)  ihfer,  366  a. 
X2 


Bl«AGBATB» 


910  fcA^Bft  IN   HtLAHV  fBlLtt, 

1820,  Lord  Chief  Jiiitice  Dallas  now  delivered  the  followilt 

CarCTck     j*^^>>>^nt  of  the  Court.— The  (pieition  in  thia  c^use  ariseB  tm 
«•  a  demurrer  to  the  defendaot's  plea.    The  declaration  8tatte% 

that  the  plaintiff  was  the  assignee  of  Setk  ThomoMf  who» 
being  lawfully  possessed  of  certain  premises  for  the  re- 
mainder of  a  term  of  twenty-t^o  years,  commencing  frouri  the 
25th  of  Detember,  1797,  demised  them  to  the  defendann^kitiis 
7thof  JIfarcA,  1811,  fornineyeto,  from  the  20di  of  Decani 
then  last,  at  an  annual  rent,  which  die  defendant  coxetaal/^ 
to  pay»  The  declaration  then  stated,  ;  that  the  defendant 
fentfeml  and  took  possession,  and  that  on  the  14tb  of  4^V^f 
1814,  Thomas  assigned  his  interest  m  tha  premise  to  the 
lilaintiff,  subject  to  the  defendant's  lease : — By  virtue  of  whicb^ 
the  pkintiff  became  possessed  for  the  renminder  of  the  tern. 
TThe  defendant  as  lessee,  pleaded  in  bar,  that  Thomas  was  not^ 
at  the  time  of  making  the  lease  to  the  defendant,  possessed 
of  the  premises  for  the  residue  and  remainder  of  the  supposed 
term  of  twenty<>two  years.    General  demurrer  and  joinder. 

The  objections  to  this  plea  appear  to  resolv4  themselves' 
into  two ;  First,  that  it  amounts  to  this,  namily,  that  t|e 
lessor,  Thomas,  had  nothing  in  the  premises.  Secondly, 
I  that  it  puts  in  issue  the  precise  extent  of  the  terte,  which  it  is 
said,  Thomas  had  m  the  premises.  The  first  of  these  objec- 
tions is  whoUy  unfounded.  It  has  been  assumed,  that  the 
question  is  the  same  as  it  would  have  been  if  Thomas  had 
brought  the  action,  and  alleged  himself  possesi^d  of  Jl^ 
term  of  twenty-two  years,  in  the  manner  a^rediin  llwi^ 
claration.  The  answer  to  this  is,  that^  in  #ach  m^^ip/^kj 
Thomas,  the  defendant  would  have  been  estopped  turn  dis- 
puting the  lease ;  and  the  Court  must  hate  tr^ed  such  an 
allegation  as  mere  surplusage,  and  not  traversable  by  the 
lessee ;  for^  as  between  him  who  had  acfcepted  the  demi^^ 
and  his  lessor,  it  was  totally  immaterial  Vvhat  the  .titje  of  tlie' 
lessor  was.  Between  them,  the  estoppel  y^sA  in  full  foffce^ 
So  this  estoppel  has  equal  effect  betw^n  the  lessee  and  one 
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who  is  privy,  or,  iti  other  words,  derives  his  legal  tide  from        idSO, 


Ae  lessor.  'Bat  the  lessee  is  under  no  engagement^  npr  liable 
to  way  one  but  the  legal  assignee.    The  allegation  of  the'  e. 

possession  by  ThomaBf  for  a  term  of  tvrenty-two  yeara,  is  '^oravb. 
Mule  by  the  assignee,  and  not  by  Thomas  himself;  and  the 
lessee^  has  a  right  to  know  whether  there  is  a  privity  between 
Km  and  the  assignee  by  means  of  a  conveyance  by  the  lessor 
of  the  thie  title.  From  the  nature  of  the  case,  he  cannot  be 
jpttviented  from  puttipg  in  issue  any  material  fact  aHeged  by 
the'  ^signee:  The  esse  of  Palmer  v.  Ekins  (a),  was  very 
tMRAn^  fttn^  the  present.  The  Court  there  thought,  tfiat  the 
jdte'^motffiteiltoa  plea  6f  nil  habaii  intenemeniis^  audit 
is  adihitted  on  all  hands  that  such  a  plea  is  bad  ;  there  is  no 
iBRitrence  in  substance  between  a  general  pl^  of  ml  hc^hvit 
in  temmeniis,  and  a  special  plea  of  a  like  description.  If 
the  effect  of  the  plea  is  to  dispute  the  interest,  which  a  lessee 
toMtr  •  ander  a  lease  from  a  lessor,  the  plea  is  bad,  what- 
e^  shape  it  assumes.  The  present  plea  leaves  the  lease 
b '  die  same  state  as  the  plaintiff  has  described  it :  and 
Ae  defendant  merely  otjects,  that  the  title  he  has  aUq;ed  as 
beittg  aiidigned  to  him  was  not  the  true  title. — ^The  second 
objectioi!  is,  that  by  the  plea  in  question,  the  precise  extent 
of  'Aie  term  cftated  in  the  declaration  is  put  in  issue,  and  thi^t 
the  plaintiff^  title  would  be  defeated,  if  it  appeared  that  his 
term  was  not  of  the  precise  eitent  alleged.  If  that  be  so^ 
k  is  the  plaintiff's  own  fault.  If  the  precise  term  is  ma- 
terially alleged,  the  defendant  cannot  be  prevented  from 
tiaverAigit.  But  the  Court  are  of  opinion  that  such  a  con« 
sequence  will  not  follow.  The  plea  puts  in  issue  the  subr 
stance  of  the  allegation,  which  is,  that  Thomas,  being  pes- 
aessed  of  a  term,  made  a  derivative  demise  to  the  defendant. 
Tbe  Substantial  question,  therefore,  at  the  trfal  of  such  an 
issue,  would  be,  whether  Thomas  had  a  larger  term,  out  of 
which  he  could  carve  tiiis  lesser  term  ?  It  is  wholly  immate- 


(«)  S  Sira.  817.  S.  C.  2  U.  Raym.  1350. 
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1690.       rial  Whelher  it  wm  a  year,  a  month,  or  a  day  longer  dian  fk» 


Cartick 


derivative  term :  any  term  for  years,  which  left  the  rcvemon 
in  him,  and  enabled  him  to  assign,  would  satisfy  the  sub- 
BuoaAVB,     ^^^^^  ^f  ^y^  allegation  in  the  declaration.    The  iasne  in 
this  case,  is  joined  on  the  very  point  of  die  plaintiflF's  tide  to 
V   recover,  and  therefore,  according  to  die  prindple  laid  down 
in  IMtleion  (a),  and  recognised  in  Bulkr's  Nid  Prius  (i),  the 
plea,  by  traversing  Thomoi's  possession  of  the  term,  in  man- 
ner and  form  alleged,  puts  the  issue  on  die  very  pomt  of  die 
action.    The  section  in  Littleton  runs  dius  :—'To  this  it  may 
*      be  said,  diat  these  words  {modo  etforfndprout,  &c.)  in  many 
cases,  are  words  of  form  of  pleading,  and  not  words  of  sub- 
stance :  for,  if  a  man  bring  a  writ  of  entry  in  cam  provito,  of 
the  alienation  made  by  the  tenant  in  dower  to  his  disinherit- 
ance, and,counteth  of  the  alienation  made  in  fee;. and  the 
tenant    saith,    that  he  did  not  alien  in  manner  as  the  de- 
mandant hath  declared,  and  upon  diis  they  are  jEit  issue;  and 
it  is  found  by  verdict,  that  the  tenant  aliened  in  tail,  or  for 
term  of  another  man's  life,  the  demandant  shall  recover ;  yet 
the  alienation  was  not  in  manner  as  the  demandant  bath  de- 
clared, &c."   The  case  of  Pope  v.  Skinner  (c),  is  to  the  same 
effect.    Where  the  defendant  in  replevin  avowed  taking  die 
plaintiff's  cattle  as  damage  feasant  in  Jpril,  die  plaintiff 
pleaded  in  bar,  that  oue  Williams  was  seised  of  a  house  and 
^  land,    &c.  whereunto   he  bad  common*  and  demised  the 

same  to  him  on  the  30th  of  March,  to  hold  from  the  feast  of 
the  Annunciation  next  before,  for  a  year.  The  avowant  tra- 
versed the  lease  modo  etformd,  whereupon  issue  was  taken, 
and  the  Jury  found  that  Williams  made  a  lease  to  die  pbintiff 
on  the  25th  of  Marckf  for  one  year  from  thence  next  ensuing. 
And  though  this  be  not  the  same  lease  that  the  plaintiff  pleaded, 
(for  this  begins  on  the  day,  and  the  other  from  the  day) :  yet 
die  Court  gave  judgment  for  the  plaintiff^  for  the  substance  of 
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ik0  Mue  .WBty  whether  the  phmtiflf  had  such  a  leeae  or  not 
^nom  fViUiamSf  as  by  force  thereof  be  anight  use  the  com- 
jnoD  at  die  time  ?  nhicfa  appeared  for  him  in  this  case,  and 
the  modo  etformA  is  not  material. — So^  in  the  present  case, 
had  it  gone  to  Irial,  and  the  Jury  had  found  that  Thomas  was 
posaassed  of  a  term  of  Iwentyplwo  years,  wanting  one  day, 
Am  aabetanoe  of  the  issue  would  have  been  found,  and  the 
plaintiff  equaHy  entitled  to  the  reversion,  and  consequently 
to  maintain  .his  actioo. 
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1820. 
Caryick. 

V, 
BLAORATJb 


My  Brother  Park  having  been  absent  during  the  argument, 
hi|s  requeatcd  me  to  state  that  he  has  taken  no  pari  in  the 
^decieiou  of  the  Court. 

judgment  for  the  defendant* 


<3aiLLARP   V.  HOGXJE, 


Feb.  i«th. 


Mb.  6eijt.  Faughcn,  on  a  former  day  in  this  Terra,  had  ob-  By  is  Geo.  5. 
tallied  a  rule  nisi  for  a  mandamus  or  commission  to  die  Jl^ictwfthat 
Court  in  India,  to  examine  witnesses  on  behalf  of  the  de-  ^^^^  •«<* " 

'  orten  as  the 

fendant  in  this  case^  in  pursuance  of  the  stat.  id  Geo.  3.  c.  63.  Fast  India 

a.  44 (a),  and  that  the  trial  of  .this  cause  might  be  postponed  any^pmon,^' 
until  the  examinations  of  such  witnesses  were  returned,  to-  jj^enccwld 
_  proMctite  any 

action  at  law, 
(«)  Which,  after  reeiting  that  his  Majesty's  snl^ects  were  liable  to  be  ^or  which 
defeated  of  their  several  righto,  titles,  debts,  dncs,  demands,  or  suits  ^^^  Mltidia 
for  which  they  had  cause  arising  fas  fadta,  af^inst  other  subjects  of  his  against  any     ' 
Majesty,  and  for  preventing  snch  failure  of  Justice,  enaeted/^That  when  other  person, 
and  aa  often  as  the  India  Company,  or  any  person  or  persons  wliatsoever,  in  atiy  of  his 
ehall  commence  and  prosecute  any  action  or  suit  at  laW  or  in  equity,  for  J?*J^*^y** 
which  cause  hadi  arisen,  or  Aionld  hereafter  arise,  in  IndU,  agamst  any  ^^^\^^' 
other  person  or  persons  whatever,  in  any  of  his  Majesty's  Courts  at  Court  'on  mo- 
IVtMiminsier,  it  shall  and  may  be  lawful  for  such  Court  respectively,  upon  tinn,  m^y 

award  a  writ 
of  maarfgmMg  for  the  examination  of  witnesses  in  India :— Held,  that  a  de* 
feiidaut  miglit  apply  for  such  writ,  as  well  as  a  plaiutilf. 
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18Sp,        gether  with  certain  letters^  written  by  the  pUotiff,  wUcii 
^^^^^        were  also  in  India.    The  defendant  made-  an  aflUavit  that 
V.  the  depositions  of  three  witnesses  were  ajbsolufely  neces- 

j^ary  for  hj^  defence. 

Mr.  Serjt.  Lens  now  shewed  cause,  and  observed,  that  the 
application  was  unnecessary,  as  there  had  been  proceedings 
hi  Chancery  for  an  iigunction,  and  a  similar  applifuitiop  made 
fhere,  which  had  been  granted  by  the  Lord  Chancellor.  Be- 
fides,  this  Court  is  not  authorised  to  grant  a  nuindamiu  or 
commission,  on  the  Jipplication  of  a  defendani  in  a  case  of  thii 
flescriptton;  as  by  die  forty-fourdi  sectioik,  persons  commtnting 
pr  prosecuting  aptions  at  law,  are  only  entided  to  have  such 
writ  awarded — and  a  disinction  is  dfawn  betweep  ci?il  suitf 
and  criminal  proceedings ;  for,  by  section  forty  (ft),  in  cases  of 
indictment  or  informatiop,  a  motion  may  be  made  for  a  nurn^ 
fhmus,  either  by  the  prosecutor  or  defendant ;  it  is  therefore 
plear  that  the  forty-fourth  section,  on  which  this  application  is 
founded,  i^  confined  to  the  cases  of  plaintiiFs  alone,  having  a 
fraiise  of  action  against  defendants  in  this  country.  The  reason 
IS  manifest,  for,  before  this  statute,  a  plaintiff  had  no  remedy 


motion  there  to  be  nade,  to  provide  mad  sward  snch  writ  or  writs,  in  the 
natare  of  a  wuuidmniM  or  commUsioii  to  the  Chief  Justice  and  Judges  of 
the  Supreme  Court  of  Judicature  for  the  time  being,  or  the  Judges  of  the 
Mayor's  Court  at  Hfudras,  Bmnlmfff  or  Ameosicu,  as  the  case  may  require, 
foi'  the  examination  of  witnesses  as  aforesaid ;  find  such  ezaminatioa 
being  duly  returned,  shall  be  allowed  and  read,  and  shall  be  deemed 
good  and  competent  erklen^  at  ^y  trial  or  bearing  between  the  parties 
In  snch  cause  or  action.^- 

(6)  By  which  it  is  enacted,  <f  That  in  all  cases  of  bididmeoti  or  in. 
formations  laid  or  exhibited  in  the  Court  of  Kmg^$  Bmtd^^  for  misde- 
meanors or  offences  committed  In  /adte,  It  should  be  lawAU  for  his 
^ijesty's  said  court,  upon  motion,  to  be  made  on  behalf  of  the  pro- 
secutor, or  i^  tki  d^endantf  to  award  a  writ  of  uMiufaimcf,  requiting 
the  Chief  Jostice  and  Judges  of  the  said  Supreme  Court  of  Jadicatore 
for  the  time  being,  who  were  thereby  respectively  authorised  and  leqnirw 
ed  accordingly  to  hold  a  Court,  with  all  convenient  speed,  for  the '  ex- 
amination of  witnesses,  and  receiving  other  proofs  concerning  the  mat- 
iers  charged  in  such  mdictment  or  information  respectively/' 


Omiaawi 
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wbifBfeo'  biHi  diedefeodfttii  bad,  «s  lie  migllt  apply  lo  riie        laso. 

Court  10  ifeay  prooeadiogs^  whpBh  would  be  grantedtif  the 

DQceiMty  pf  hia  caae  repaired  it.  ^"''^* 

HeavB. 

Mr.  Serjt.  rat^Aan,  (with  whon  was  Mr.  Serjt.  Toddy) 
ia  mgf^  o£  the  nde^  wave  stopped  by  the  Court 

Lord  Chief  Justice  Dallas. — ^It  seems  to  me  necessary 
to^conaidcTy  in  the  first  place,  what  die  statute  has  provided 
for;  if  the  eoactmant  be  eziMess»  the.Covrt  canuot  go  into  an 
equitable  construction  of  it,  neidier  can  they  interfere,  and 
if  jChe  defiradant  is  thereby  placed  m  a  different  situatioo  from 
tl^^^plauuiff.  But  it  appears  to  me,  that  it  would  be  most 
unreasonable  if  such  a  distinction  were  to  pravaii.  Of  the 
justice  of  the. case  theie  can  be  no  doubt.  Beth  parties 
sbould  stand  on  an  e<|ual  ground.  Why  then  should  the 
pl^ntiff  be  furnished  with  this  weapon  of  attack,  and  the 
defend§nt  have  no  shield  to|»fQteot  himself  from  it  ?  On  the 
equitable  construction  of  the  statute,  X  have  no  doubt  but 
that  it  was  btended  to  confer  mutual  remedies*  I  at  first 
thought  that  from  the  lei^  of  time  which  has  elapsed  since 
the  statute  was  passed,  some  decision  might  have  taken  place 
on  the  construction  of  it  as  to  this  point.  None,  however, 
has  been  Mferred  to^  but  it  has  been  insisted,  that  the  defen^ 
dant  had  his  remedy,  as  the  Court  might  stay  the  proceed*^ 
ings  on  his  part,  if  necessary.  Although  there  may  be  some 
weight  in  this  observation,  still  it  does  not  appear  to  me  to 
outweigh  the  object  of  this  ^tute,  by  which  it  was  intendedi 
that  it  should  be  competent  to  either  party  to  apply  for  i^ 
writ  <]((' mandAmtis  to  examine  witnesses  in  India, 

Mr.  Justice  Pabk.--^I  am  of  the  same  opinion. — This  19 
a  remedial  statute,  and  passed  for  the  furtherance  of  justice, 
which  would  be  prevented,  if  the  objections  raised  by  my 
Brother  Lens  were  to  prevail.  It  appears  to  me,  that  both 
from  the  justice  of  the  case,  and  the  intention  of  the  legis- 
lature, that  both    a   plaintiff   and  defendant  may  have  a 
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1820.       Minilitr  cemedy  in  cml  proceedings^  as  was  expresslj  gifen 

^'''^^        tbeni  in  the  cases  of  indictment  or  information — although  the 

p.  forty-fourth  section  is  not  framed  in  so  egipress  terms  as  the 

Uoi^pf.      fortieth.    But  it  would  be  most  unjust  if  a  plaintiff  alone 

^lould  be  entitled  |o  Ihis  furivalege^  and  that  a.  defeodfant 

should  hav0  no  remedy  whatever;   I  ther^re  think  that 

this  rule  must  be  made  "absolute. 

.Mr«  Justice  BuEEOV6H.«--Tbi0  statute* was  pasaad  in  Av- 
tfiecaooe  of  jiiMioet  in  oirierlo qhmie the diffictilt^thatdb&- 
fore  esisted^ap  ta^vaminiiK  wfltn^nsoa  in  Ittdh^  .  Iii'C^miof 
indictment  or  information,  both  parties  are  expressly  MA- 
tionedy  and  in  that  relating  to  actions  at  law,  it  is  not  stated 
4hat  plaintiis  alone  are  entitled  to  apply  for  a  mttndaknu, 
or  that  defendants  are  excluded  from  so  doil^.  It  is  fair, 
tbeffefore,  for  the  Court  to  imply,  that  the  legisktmre  intended 
to  extend  the  same  privilegs  todeCsndanta.as  phdsliffii'in 
ijyil  3uits»  as  was  done  in  cases  of  a  crinnnal  nature,  and 
,pf  the  justice  of  the  case  there  oan  be- no  doubt  whateteri ' 

Mr.  Justice  R2CHAftBSOir.«-*Tbe  enacting  words  of  ti  i^ 
medial  statute  are  frequently  cxtended---«nd  as  the  legtriitoi^ 
have  expressly  placed  plaintiffs  and  defendants  on  the<sattie 
ground^  in  eases  of  crimiirial  proceeding;  it  may  very  MAfhe 
inferred  that  they  intended  to  do  so  an  actions  at  law,  or  snib 
IP  equity^ 

lUdeabeobile(«> 


(«)  See  FrmtcUeo  v.  GUsMrc,  1  Ac  4*  P^  177,  whtre  a  mailat  sfpli- 
catton  WS8  made  by  a  dtfendunif  the  captain  of  an  Indian  trader,  oq 
the  grftiind  that  the  caiue  -of  action  did  not  arise  in  /adta,  and  no  clh 
jeptiou  was  made  as  to  hU  not  being  eatitted  to  nake  the  appUcatioik 
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Kingston  if.  Llbwi^llyn  aAd  Belchsi^.  s^fir^Xt 

Mft.  Sajt.  Omlai0f  an  a  fbnner  dsy  in  tbis  Term,  had  ob^  By  ft'Mtof 
tallied  ft  rale  ms/,  that  the  writ  of  capias  ad  retpondenduntj  ^JJJ^J^^ 
which  had  been  issued  In  (his  cause,  might  be  quashed,  the  ^^'®?^  ^"^ 
bail  bond  given  up  ta  be  cancelled,  and  all  further  proceed^^  take  Muan.Cj 
kga  stayed,  on  die  pomA  of  irregularitj,    the  christian  maiUoning 
natnaaof  the  defendants  having  been  omitted  m  the  writ,  ^^^^^^i^ 
which  diMcted  the  AtecM  to  triia  Massrs.  Lkwdhn  snd  aftarwtrds 

-,V-  .  .  ^  ilgaed  a  ball 

Btkktf4  bond  la  their 

diristiaii  aad 
flniameay 
Mr.  Seijt  PsU  now  shewed  causcl,  on  ah  andavit  whileh  which  wis 

stated,  that  the  defendants  were  arrested  on  the  dOth  of  De^  cated  :^HeM^ 
center  last,  on  a  arpjas,  returnable  in  eight  days  of  8t.  uwimguMty- 
Hihuy  («Kh  of  Jtmmny\  and  that  the  declaration  was  fited  ^  ^  "^rit. 
M  theMtb;  that  (Ai  the  8lh  of  Jamtaty  Ae  plaintiff' *|^ 
plied  So  the  drfendants,  who  pvoimsed  to  give  a  warrant  of 
attorney ;  that  on  the  1 1th,  he  requested  them  to  execute  it ; 
that  aqe  of  them  sent  an  answer  on  the  Idth,  stating  that  his 
partner  (the  other  defendant)  was  oat  of  town,  and  that  it 
should  be  executed  on  his  return  ;  that  on  the  £Olh,  both 
tho  dafeadanis  called  on  the  plaintiff,  aad  said  they  would 
dpi  die  Wanrant  cf  attomey,  but  afterwards  deolified  to  do 
so  ;  and  that  on  the  27th,  they  called  again,  and  promised  to 
selllf  4«<MnM^  which  however  they  did  not  do.  The  de- 
fendants had  duly  signed  the  bail  bond^  in  their  christian  and 
nmames,  which  was  assigned  on  the  2gth.  Under  these  cir- 
enansisnett,  tho'  leaftfed  Serjeant  contended,  that  as  the 
present  application  was  not  made  till  the  8th  ^instant,  it 
WM  a  waiver  of  the  irregularity  in  the  writ ;  or  that,  at  all 
events,  the  subsequent  proceedings  by  the  defendants,  in 
promising  to  execute  a  warrant  of  attorney,  and  baring  re- 
gularly signed  the  bail  bond,  was  a  complete  answer  to  thsr 
application. 
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I820i  ^r.  Serjt  Ondow,  in  support  of  the  rule.— The  appIiOK 

"^^^^  tion  by  the  defendants  need  not  have  been  made  earlieri  as 

o.  in  Dand  v.  Barnes  (a)  it  was  beld|  that  a  defendant  may 

UawatLYir.  ^^^^  ^^  ,^^  ^. ^^  ^^  ^.^^  ^f  ^  ^..^  f^^  iriegularity  at  aoy 

time  before  a  new  step  is  taken  b  the  cause.  Here,  there- 
fore, they  need  not  have  applied  before  the  decbratioo  was 
filed.  They  could  not  be  aware  of  the  objection  to  the  writ 
until  then*  Besides,  the 'writ  can  i^ther  be  wi^ived  or 
amended,  as,  in  pomt  of  fact,  it  is  no  writ  whatever,  but  a 
mere  general  warrapt.  Their  sqpiing  the^'ail  bond  m^  np 
waiver  of  the  irregularity^  as  jt  was  done  out  of  Court,  and 
when  they  offered  to  execute  a  warrant  of  attomej^,  thegf 
could  not  know  that  the  writ  was  defective.  In  JViiket  v. 
Larck(fi)i  the  Court  dischaiged  a  defendant  arrested  by  a 
wroi^  Christian  name,  on  motion  in  the  first  instance.  The 
sheriff  being  directed,  to  take  Messrs.  IMweUyn  and  Bd- 
cher,  might  have  arrested  any  persons  of  that  name;  and 
if  the  affidavit  to  hold  to  bail  was  couched  in  the  same  terns 
as  the  writ,  no  perjury  could  be  assigned  on  it.. 

But,  per  Curiam* — ^The  pluntiff  has  shewn  the  defendants 
the  greatest  possible  indulgence.  They  might  have  applied 
on  the  first  day  of  the  Term,  but  they  neglected  to  do  so, 
and  oa  the  contrary  allowed  nearly  the  vfhole  of  it  to  elapse. 
In  Wilkes  v.  Lorck,  the  motion  was  to  dischaige  the  d^en^ 
dant  from  the  arrest;  but  here  they  have  signed  the  bail 
bond  which  has  been  regularly  executed*  That  circumstance 
alone  is  a  sufficient  waiver  of  the  irregularity  in  the  writ. 

Rule  disch^ed,  without  Costs. 


(«}  1  Jfank  403.  (6)  t  Tkmit.  399. 
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In  Re  Richard  Pbter  Smith.  F*b*i5S 

Mr.  Sent.  Lens,  on  a  former  day  in  tfaisTemii  applied  IfanattonMy 

DC  stmcjL  off 

for  a  rule  nisi,  to  strike  the  above  named  attorney  off  the  theroibofthe 
rolls  of  this  Court,  on  an  affidavit  which  sUted,  that  the  B«iicik formb-' 
Master  of  the  King*s  Bench  had  reported,  that  he  had  been  ^^^^^^^^ 
struck  off  the  Rolls  of   diat  Court,  for  having  instructed  make  a  like 
his  clerk  to  swear  that  be  was  a  laoe  manufacturer,  for  the  tion,  fbanded 
purpose  of  his  justifying  at  bail.    But  die  Court  required  STe^ori^Ue- 
an  affidavit  to  sUte,  that  the  original  report  was  in  the  cus-  V^^      f%n 
tody  of  the  Master  of  the  Kin^i  Bench,  according  to  the 
usual  practice  in  such  cases ;  and  that  the  present  motion 
was  founded  on  a  true  copy  of  such  report  ;:r-which,  havmg 
been  accordingly  obtabed, 

Mr.  Serjt.  Vaughan  now  moved,  that  the  rule  might  be 
eohrged ;  but  having  no  affidavit  in  answer  to  those  stated 
in  support  of  the  application,  the  Court  held  that  they 
were  sufficient,  and  therefore  made  the  rule 

Absolute. 


9tO 

1820. 


REGULA  GENERALIS. 


UtUary  femi^  60ih  Geo.  ///.  amt  laGeb.  IF. 

rr  18  OBDEBBD  by  At  Cmrt^  that  from  mkl  after  th6  Iw^ 
da;  of  this  preaeot  Hilary  Term/  no  roolibQ  shall  bi  made 
at  the  Bar  oo  the  last  day  of  any  Tem,  kNicliitig  the 
amendment  of  any  Fine  Or  Reeotery,  or  any  of  the  proceed*^ 
ings  thereinf. 

R.  Dallas. 
J.  A.  Pabk. 

J.   BUBROUOH. 
J.   RlCHABDSOir. 


I^KD   or   HILABY   fEBM. 


CASES 

ABOUED  AND  DETBBMINBD 

IN  TUB 

Bauttn  fit  Common  |P(tA0 

AND 

IN  EASTER   TERM, 

tn  THE  FIMT  TEAR  OF  THE  REION  OF  OEOROE  lt< 


MEMORANDA. 


Ik  tbe  coane  of  the  last  Vacition^  the  Rig^t  HoooraUo  Sir 
Ficarjf  Gibbi,  Ktughtr  late  Lofd  Chief  Justtoe  of  this  Com^ 
died  at  his  house  in  RuiseU  Square. 

On  the  first  day  of  tliis  Tenn,  John  Fonblangue,  Esq« 
Thomas  Jervis,  Esq^  and  CharUt  Wetherett,  Esq.  whose  pa« 
tenfs  of  precedence  had  expired  on  the  demise  of  his  late 
Majeatjy  again  took  their  seats  within  the  Bar,  having  re- 
ceived fresh  patents  of.  precedence  shortly  after  the  end  of 
Che  last  Term;  and  Robert  Matthm  Casberd,  Esq.  on  the 

VOt.  IVi  T 
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1820.        same  dty,  took  his  seat  again  witUn  the  Bari  as  one  of  bii 
Majesty's  Counsel  learned  in  the  law. 

On  the  third  day  of  this  Tenn,  Hewy  Brougham^  of 
lAncoMi  Inn,  Esq.  having. been  appointed  Attorney-General, 
and  Thonuu  Denman,  of  lincoUi  Inn,  Esq.  having  been 
appointed  Solicitor-General,  to  her  Majesty  the  Queen,  they 
took  their  seats  ^thin  the  Bar,  srith  the  rank  belooging  to 
their  respective  offices. 

Mr.  Justice  Park  was  prevented  from  attending  the 
Court  during  the  whole  of  this  Term,  from  indisposiuon. 


Bbrnbt  v.  Vyneb. 

A.  tod  B.  be-  Thb  Lord  Chancellor,  by  interlocutory  order  in  this  cause, 
•hip  as  traders,  dated  the  13th  of  November,  1819y  directed  the  opinion  of 
^ntdicirm-     *e  Judges  of  this  Court  to  be  taken  on  the  following  case, 

stances,  stop-  which  was  distingubhable  from  that  of  Berneu  v.  Davison  la), 
ped  payment,     .     ,.      ^  „       .  .         ,  ^ 

on  the  15th  of   m  the  foUowmg  respects  only  ;— 

/'>6niciry,18l9, 
and  dissolved 

IhtpS^'i^l        ^^^^  itatiftg,  that  previdnslyto  Tehruary,  1819,  Boefca 

day.   A.  being  wtts  Seised  in  fee,  and  possessed  of  and  entitled  to,  diters 

aessed  of^f^  freehold,  copyhold,  and  leasehold  estatesin  England ;-^wtA 

5*^li  *"!'**««-  after  setting  out  the  indentures  of  lease  and  release,  of  the 
hold  estates,  °  ^^ 

conveyed  the     ISth  and  15th  of  that  month,  it  proceeded  to  state,  that 

whole  of  them 

onthesameday,  ._ 

by  indentures    .  -       '  ^ 

of  lease  and  re-  #^x  ^.-_   -..-o  4©^ 

lease,  to  trns-  W  ^"''^  P*«®  "^ 

tees  in  trust  for 

sale  or  mortgage,  for  the  pnrpose  of  converting  sndi  estates  into  monev,!t  being 

convenient  to  A,  to  raise  money  at  an  early  period.  .Solneqaent^  to  this  convev- 

nnce,  A  and  B.  gave  a  power  of  attorney  to  C.  ^  Co.  to  recover  all  debts  which 

aliould  be  due  to  them,  together  with  full  powers  for  them  to  act :— Held,  that 

these  circaastaactt  did  oot  constitute  an  act  of  bankruptcy  by  A. 
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Wore  that  time,  Boehm  and  Taylor,  being  in  partnership  *®^- 
together,  had  become  embarrassed,  and  were  indebted  to  Berhst 
divera  persons  in  bills  of  exchange,  which  had  been  accepted  TYNva. 
in  the  name  of  the  partnership,  and  on  other  negotiable  8«h 
curitiea,  to  a  very  large  amount,  and  that  the  partnership 
was  also  considerably  indebted  to  several  persons,  on  ac- 
count of  monies  left  and  deposite!l  with  them  at  interest^ 
and  that  they  had  contracted  various  other  debts  in  the  course 
of  carrying  on  their  business  of  merchants ;  that  Boehm  was 
also  indebted  to  divers  persons  on  his  private  or  separate  ac- 
count, and  that  the  assets  or  property  of  the  house  of  Boehm 
and  Taylor  were  greatly  msuffident  to  discharge  the  debts, 
and  meet  the  engagements  of  the  partnership ;  that  the 
house,  about  the  time  of  the  execution  of  the  indentures, 
of  the  ,13th  and  15th  of  Ftbruofy,  was  insolvent,  and 
that  either  previously  to,  or  shortly  afterwards,  they  stop- 
ped payment,  and  were  in  fact  unable  to  pay  the  debts 
then  due  and  owing  from  them ;  that  subsequently  to  the 
execudon  of  the'  indentures,  Boehm  and  Taylor  executed 
a  deed-poll,  or  power  of  attorney,  whereby  they  appointed 
H.  Fletcher,  J.  Alexander,  and  ff.  Porcher,  as  their  attor- 
nies,  to  recover*  and  receive  all  debts  and  sums  of  money 
for  goods,  chattels,  and  effects,  which  should  be  due  to  them, 
or  either  of  them,  upon  any  securities  or  otherwise,  and  they 
thereby  also  gave  Fletcher,  Alexander,  and  Porcher,  all  9ttch 
powers  and  authorities  as  are  usually  found  in  instruments  of 
the  like  description ; — that  Boehm  and  Taylor  stopped  pay- 
ment about  the  15th  of  February,  1819,  and  also  dissolved 
their  copartnership  on  that  day ;  and  that  Boehm,  as  an  in- 
dividual, also  stopped  payment  on  the  5th  of  March  fpl- 
lowing. 

The  question  for  the  opinion  of  the  Court  was,  '^  Whe- 
ther, by  reason  of  all  or  any  of  the  matters  and  things  b^ 
fore  atated^  Boehm  had  committed  an  aqt  pf  bankruptcy,? 

T  a 
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1820.       And  if  SO,  whtt  sach  act  of  biokruptey  was  t  Mid  Whco^ 

J^^        same  was  so  committed  T 
Bbmbt 

V. 

vxas.  r|^^  ^^^  ^^^  ^^  f^^  argument  in  the  course  of  the  tut 

Term,  when  Mr.  Seijeant  Lem,  for  the  plaintiff,  submitted, 
that  although  no  mention  was  made  of  Boekm^B  personal  ft^ 
penjt  or  that  the  plaintiff  and  Thornton  were  not  hb  ehdi- 
tors,  or  liis  motive  for  executing  the  deeds  of  conteyiiieei 
and  although  no  notice  was  taken  of  the  abstract  of  the  ua- 
eaecuted  deed  furnished  to  the  purchasers,  and  it  was  ftirther 
stated,  that  Boehm  and  Taylor  were  insolvent  at  the  timt  of 
the  execution  of  the  indentures  of  lease  and  release,  ioA 
stopped  payment  about  that  time,  and  were  then  unable  to 
pay  their  debts,— still,  it  did  not  alter  the  case,  as  there  vNb 
nothing  to  shew  a  fraudulent  transaction,  or  an  intention  by 
Boehm  to  defraud  his  creditors,  or  that  his  property  ^i&M 
^  distributed  in  contravention  of  the  bankrupt  kws,  tend 
more  particularly  so,  as  every  trader,  before  an  act  of  liidl- 
^  ruptcy,  may  pay  his  most  urgent  crecfitors,  and  dispose  ef 

part  of  his  property  for  that  purpose.  Besides,  a|l  thecrtS- 
ditors  were  benefited  by  the  conveyance,  which  dkl  tiOt 
even  bear  the  semblance  of  a  fraudulent  preference. 


Mr.  Seijt.  Botanquet^  contri,  innsted,  that  this  ( 
mainly  distingifishable  from  that  of  Berney  v.  Davuon^  m 
hese,  there  was  a  conveyance  of  aU  Boehm\  estates  m  gtne> 
ral  terms,  whilst  there  it  was  stated,  that  he  was  poasesied 
of  personal  property  to  the  amount  of  S7,000/.  besides  real 
property.  Here  too,  it  does  not  appear  that  Boehm  wai 
possessed  of  any  personal  property,  independently  of  his 
partnership  assets,  which  were  insufficient  to  dischaige  the 
partnership  debts.  From  the  statement  in  this  case,  there* 
fore,  the  whole  of  bis  property  might  be  placed  out  of  hb 
controul,  which  would  clearly  amount  to  an  act  of 
niptcy.  De  non  appareniibm^  et  non  exutentibusr 
€U  ndi^    In  the  former  case  too,  it  was  stated,  that  Be^ 
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Via  indiiced  to  convert  hii  Mtatet  into  money,  by  reason  of  18^. 
bis  advanced  age,  and  to  obviate  difficulties  which  migh^  BcBMrr 
have  arisen,  if  be  bad  died  without  executing  any  conveyance  ^  «• 
of  such  estates.  That,  therefore,  negatived  Uie  intention 
of  fraud,  and  assigned  an  innocent  motive  for  his  so  do- 
ing. Another  strong  circumstance  here  is,  that  tlie  houso 
of  BoeAm  and  Taylor  were  insolvent,  and  stopped  pay- 
ment at  the  time  of  the  execution  of  the  deed,  and  dis- 
solved their  partnership  on  that  day,  but  that  Boehm  did 
not  stop  payment  until  the  5tfa  of  March  following,  while 
in  Bern^jf  v.  Davison  it  was  stated,  that  he  paid,  either  out 
of  his  own  separate  funds,  or  assets  of  the  partnership, 
till  that  day.  Although  no  fraudulent  intent  be  expressly 
found  in  this  case,  still  the  conveyance  of  the  property  by 
the  deed  in  question,  tended  to  prejudice  and  delay  Boekm^n 
general  creditors,  who  might  otherwise  have  proceeded 
against  bis  real  estates  by  elegit^  and  against  his  personal 
property  vnder  a  writ  of  Jieri  facias.  But  all  his  property 
was  by  the  deed  to  be  reduced  into  money,  which  was  to 
be  placed  in  the  hands  of  the  trustees,  so  tliat  a  judgment* 
creditor  could  not  touch  it  during  the  time  it  remained  there. 
This^  therefore,  falls  within  the  spirit  of  the  statute  iJac.  1, 
c.  15.  s.  2,  as  the  conveyance  operated  to  delay  the  creditors 
at  large,  and  defeat  the  judgment-creditors  from  the  reco- 
very of  their  debts.  From  the  terms  of  the  deed,  the  whole 
otBoAm*a  property  was  put  entirely  out  of  his  disposition,  and 
the  trustees  having  converted  it  into  money,  were  bound  to 
provide  for  the  future  creditors,  who  might  advance  money 
•r  bills  before  the  old  or  general  creditors.  So,  those  creditors 
would  be  equally  delayed,  and  unable  to  enter  up  execution 
on  any  judgments  they  might  have  obtained.  As  to  the  produce 
of  the  estates  the  trustees  might  have  vested  in  Government 
secnrities  ;  although  the  terms  of  the  tnists  contained  iu 
the  deed  might  be  beneficial  to  Boekm^s  creditors^  still,  if 
any  of  them  are  delayed  from  receiving  their  debts,  it  falls 
•riddti  the  statute  of  James :  and  from  the  facts  as  stated  in 
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4hi8  case,  it  is  quite  clear  that  Boehm  bai  committed  an  ac^ 
pf  bankruptcy. 

Mr.  Serjt,  Lens,  in  reply. — As  the  case  now  standty  it 
embraces  the  single  question^  Whether  the  deed  of  the  IStl^ 
and  }5ih  of  Febmary  he  fraudulent  on  the  face  of  it  or 
not  ?    If  any  fraudulent  intent  could  be  inferred  or  imputed 
from  the  other  facts  stated  in  it^  it  would  have  been  a  ques* 
tion  for  a  Jury  to  determine.     Boehm*s  motives  forcon-* 
veying  his  property,  were  equally  innocent  in  this  case,  a« 
in  Berney  v.  Datuorif  viz*  for  the  general  benefit  of  his  ^r^ 
ditorsy  as  he  was  unable  to  pay  his  debts — and  as  it  would 
jbe  convenient  for  him  to  raise  money  at  an  early  period^ 
This  was  for  the  general  benefit  of  his  simple  contract  as 
well  as  all  bis  other  creditors.      It   cannot   be  inferred^ 
that  because  a  trader  conveys  his  estate  to  trustees/  it  must 
necessarily  amount  to  an    act   of  bankruptcy,  particnittr- 
ly  when  his  motive  for  so  doing  is  founded  on  a  fair  and 
equitable  consideration ;  and  here,  the  sole  object  was,  to 
convert  BoehnCs  real  property  into  money,  for  the  purposci 
of  expediting  the  payment  of  debts  due  from  him  to  has, 
creditors  at  large.     In  point  of  fact,  therefore,  this  case  ir 
not  distinguishable  from  tbat.of  £erii^  v.  Dhwobi  as  nOv 
fraudulent  intention  appears  on  the  face  of  it,  from  the  facts, 
as  stated  therein. 


Lord  Chief  Justice  DALLA8«-<-It  appears  to  me,  at  the 
present  moment,   that  the  legal  e£fect  of  the  deed  was  to 
provide  a  speedier  payment  to  BoehmV  creditors  at  fei^gej^ 
by  converting  his  real  into  personal  property.      However^* 
ihe  Court  will  certify  to  the  Lord  Chancellor. 

llie  following  certificate  was  afterwards  sent : — 

^'This  case  has  been  argued  before  us  by  counsel.    We. 
hava  considered  it,  and  are  of  opinion  that  Boehm   hath. 


iif  TMM^  tfiMT  TX4II  p9  aftq.  IT. 

|tt>^  bjr  mi9oi\  of  ^  or  aoy  of  die  matters  a^    |hiqgp        I99f. 
•laied  in  the  case^  commuted  my  act  of  baokruptojr*  ^aaii^ 

*'K.  Dallas.  IT***!. 

"J.A-Pabk. 

"J,  BuBKOUOHv 

"  J.    BlCHABPSptf/^     . 


Jambs  Dbaob  Mbbest,  and  Eunice  Anna  his 
.    Wife  V.  Jambs. 

A  cAsz,  of  which  the  ff^owmr  is  the  substance^  was  sent,  ^ewUt  of  an 
kf  Ih9  direction  of  the  Master  of  the  Rolls,  for  the  opioioo  messuages, 
of  the  JjidgBft  of  this  Court :--  ^^fs"  fr^. 

bold  and  copy- 

.    Samuel  P^ar^o^,.  the  grandfather  of  the  plaintiff  .Sii^i^  tees/*tothease 
jHna  MereU,}^itti  seised  of  freebplc}  and  copyhold  estates,  fo?ufet'^!f '^ 

in  the  county, of  Cu«6cr4»iM^  on  thp  24th  of  JdarcA,  }7^   after  her  de- 

Cease,  lo  loe 
devised  them  to  hjs  son  Johfh  wh^^  be  should  atit^i^  ^  use  of  her  is- 

age  of  tvfeatyA^  y^fws,  for  life  only,  w^l^utjmp^iyient  Suit"  i«Mer 

of  waste,  and  ^aftjsr  his,4ecea^  to  the,  issue  of  bi^  b9dy4  ai^l  of  roSTssw"* 

their  theirs ;  and  ipk  ^e^fult  of  such  iflfue,  to  his  son  9w¥^^h  ^iT®  ^  *^1^ 

for  life,  his  issife,  and  their  heirs*    Tbcffe  were  smvlar  JiiRH  twenty.one 

tatioBs  to  his  sopi  ^e^ir^  ai^d  daughter  Elizabeth.    The  }m  ^t^r'-lfldd, 

tftfor^  Smv/^k  PerWs  died  in  May,  1784,  wUhWit.cha^ii^  to^iSTiftilS'*' 

refok^  bis  will,,  laavi^g  J^  ^eorson,  then  an  infant,  his  beneficial  inte- 

^^Am  son  wo^  \mtjx  bw,  iRfho  attuned  ibe  ag^  .of  twenl|ir  £^^for  S^' 

five  JipJI%,  1790,  Wd   diod  \\k  February,  .1807^  l^Wi*  "^^^^r. 

J^liza  Pj^Hob,  hia  widotw^.a^d  die  plabiiff  Eunketdmu 

Mere^9  tm  0^  c^ild  wd  heiress  ht  latw,  having  plreiijbias^ 

.•by  w>il,  d«t0d  the  2Sd.of  March,  1804^  densed  feotifa^teim- 

4ees,  and.  their  hmh  all  bis  .messuages,  laiidB^  te])teimi% 
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3AfAm^*nd  'Wragmin,  tn.  tke  «cMmly  of^  OmntM9^^  !»*• 

"  «.  the  following  uses;   (that  is  to  say),   as  to  the  dwcUitiai/ 

house  then    in  his    own    possession^    situate  at  Hawket^ 

tklu  to  the  ttse^nf  Us*  wife,  thiring  Ibe  Hmt^  sheteontiMifed 

hif  widowi  and  iiUMdiately  after  -  fair  mumg^f  itd  the  vmm\ 

of  bis  daughter  Ewmct  Anna^  ibr  )att\>mA  a»  tufiallKiriMri 

his  lands  and  heradilaoients,  k  CumberUaid  wvebewhare^r* 

upon  trusty  that  the  trastees  should,  out  of  the  rente  and 

profita  of  all  or  any  of  the  said  iaadaand  hartdhljMMUt^ipii/ 

yearly  to  his  wife  EtizOf  the  clear  sum  of  XiOO^^iwitfiwit^ 

any  deduction  or  abatement  whatsoever.  i  />•    q  31s 

And  as  tQ»  for,  and  ceDceming  all  the  nessiuiges^iknd^i 
tau^i^^nts^  apd  bereditamenu  theraft  befiaitgtveiitDiliattted^H 
upfm  thf  tniate  aforesaid,  tp-the  usa^mf  his'daMghMi  Amlie^ 
Amifi  P^T9^t  Um  and  during  her  nalumi<Kfs^<eM<frciaiB 
a^  uaaied#te)y  after  her  decease^'.tbe8^'lis^«lhe!ttaa<a£liMo 
issue  of  hesbody.hiwfuny  begotten;  and  sndefeubjafJspieii) 
o(  in  um  wm§.of$uch  imtt  thtdti^  ^Mmnikt  a^ebfcfaten^^ 
on^years,  ^!^  be  gave  and  devised  all  Ihe'lvide  aldffruqfteiiiJ 
dah  and  HaskinghaU,  to  hb  brother  Samuel,  for  andAnsag-^ 
Ins  natural  life,  and  from  and  immediately  lifter  his  decease, 
theo  to  Ihe  uab  f»f  die  isslw  of  4iia4>ody ;  and^iii^ihfaaltbf 
iaiiie^.oria  c^se  none  of  auch  tsteeliif^te»aittaes^ihe«g^^ 
of  iwenty-ooe  years^  then  he  gave  wd  devitfd  ^hrUunetttD . 
his  brother  j^e»ry,  ior  and  dmiog  «be  tenii'of'lwBataaalii 
hfp^  and  from  ^nd  im^edwlelyiifter  Jis  deoaaa^;  itheaiio^thsiJ 
issue  of  bis  body  lawfiiU^  bq^otftfUi;'  airi  nt  defenkknf  \mie,i 
then  to  his  sister  EHzabeik,  her  heirs  and  assigns  for  ever. 
Ahfh  «ftv  tt^ji^th  of  hi$,4mi$^MSmic§tJMmmMmt 
isMe,  (or,  if  issue,  they  should  not  live  to  attunf'driff^gttief; 
twenty-one  years  as  aforesaid),  then  he  ga^  and  deviled  to 
bia  hfotk^.HiBnijf^  \»  heiia-wd  awgmfi  aM  biftrcfi^yUild 
nef^uageamd t|Mieaim|« ^KWwpmMp    iUi%  berfawaiMl 
fle,viis«d^  #fi^  Offi  dei«b  of  hi»  4^niiittt£unifx  idniui'mi^* 
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tttiiifc?i^d>MDBWMirii    Ub  faolbep^ScmMl  <fi€d  iv  Jf«M» 
lM%IdMi«  iMm^roJi&ugkttn,  who  nt  boii  iiifB|f ;  md 

iMml*Bff]Md«;byilw  wiU^^f  ^SynBuw/PMrMii,  fain  flUber,  attd^ 
m  pard J  ftmbold  and  partly  copyboM.    In  the  ntotrtlitif 
Jprii,  1814j  the  pluntiffs  mtmrmarriedy  and  have  had  iMoe 
tv^nafaa^^wdr-direa'  daikgbler%  oaMMrof  whom  iM  alite; 
aai^iMiiQclafaiV'  MIS,*  fkef  enterod  mto  a-nrittttn  eontriier 
yMkMktk  MiMimt^tw'iim  sala  ta  hin^  6F  M  Itm  ti^hm"^ 
aadi>dp^9lK>Ut*iMhMC«*tk«>  platMifft,  iiiiMte  ^  WtigmSrii; 
deAidftbgrabviiteMBd'wilb^    The  defcodaat  isigdctbig  to^ 
thtiTplaJtMhitiflci  to'the.prmiiiea  so  contracted'  tob^-pttt^ ' 
cNntdKsbjt^bm^  ^b^vilid  a  bill  ki  €kaneer^tffmi  Mitt,  Ibr'' 
Amifo^^oH  af  vMpeUkig  a  speciAc  perfbMlMHJe.  of  ^M;" 


t3fa0i:4ttMlkMi<for  tbaopmiM  df- the  Conn  Ms$"^  What' 
cUMadUAtffilaitotyi^fmM  jlnna,  ibe  wffe  ^\ht  j^MUF^ 
JwmmJimift  iMiratf/  lak«  iiL4he  filMhoU  Md  t^pj^oW  te^ 
Dtaaaoto oaAtiactad ito  be  pnrabafadbjr  Ae dl^ehdaat;  nitdd'- 
tbaii^MUi'^^tf  .AMOtfl  IVaiaora^  b<«r  grandhther,  and  JoM  ' 
PemMmfiimiitilbtti^  i0>tba:plMdtn|(t'ffeapectitely  titoed?"  ^ 

iOZbo^aaawcama  Mi^ibf  ^irgiMaMii  in  tbe  t6unt  df  the  htt 


^AIi»/$«ri»;'X.€iii»  far  the  plaiiitf&,  oba^rrad^  ibat  the  onfy^ 
^MaMHi^infiri  ^lliilt^  eaiate  Eii^e  Jnm,  the  -Mnfe  gF  the 
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leaa        If^sm;  io  the  tamoB^  deiised  by  tbtl  )«ai~M  Mthfaq; 

^^^^  lihalever  turned  on  the  tvttl  of  ber  gnndAither,  Samml.  By 
V.  the  particular  expressions  used  in  the  former,  she  took  m 

estate  tail,  if  the  devise  over  to  the  testator's  brother, 
had  iamediatrij  f<^wed  the  words  ^'  io  defiiult  of  issne/ 
tfien  couU  have  haeo  no  donbl  wbaiem  but  that  Ae 
nvould  haife  80  taken ;  and  notwithstanding  the  addition  of 
the  inrasediate  snbaeqnent  .words,  ^<  or  in  cina  nooe  of  aoch 
issue  live  to  attain  the  age  of  twenty-one  years,''  the  only 
node  by  which  effect  can  be  given  to  die  apparent  intentioD 
of  the  testator,  is  to  conatrue  the  devise  to  Bunim  to 
nmount :  to  an  estate  tail.  This  is  dear  from  the  nntaia 
fif  tlie  woids  themselves.  It  must  be  admittedi  that,  in 
ibe  first:  instance,  he  conteoiplated  giving  bia  daughter  an 
estato  for  life  only,  b«t  his  further  intentioo  was  to  provide 
for  her  issue,  as  long  as  there  should  be  issue  proceeding 
Uom  her,  and  not  to  give  the  estate  over,  until  such  issue 
^QuU  be  totally  csUinct.  If  a  life  estate  only  be  given,  that 
•intention  will  be  defeated,  end  the  effect  will  be  to  give  her 
an  ealate  for  life,  and  her  issue  a  like  estate^  nothing  being 
devised,  from  which  any  thing  beyond  snch  an  estate  can  be 
inferred.  That  would  be  attended  with  this  consc^nenoe^ 
that  takbg  in  the  remaining  words,  ''  or  in  case  none  of 
such  issue  live  to  attain  twenty-one,"  if  the  immediate  issue 
of  Eunict  should  many  and  have  issue,  and  die  before  aiw 
j-iving  at  that  age  (which  it  not  a  very  remote  contin- 
gency), such  issue  roust  be  eacluded,  as  diere  is  nothing  to 
carry  the  estate  beyond  the  first  taker.  If  the  issue  took 
as.pucehasers,  they  could  onfy  take  an  estate,  for  life,  and  if 
even  it  should  be  extended  to  the  issue  of  such  Airdier  issue, 
Jthey  could  only  take  n  like  estale^*-es  life  estates  would 
be  created,  that  would  only  carry  it  for  one  life,  and  |he  estate 
would  go  over  to  a  stranger,  while  the  immediate  children 
of  the  testator's  dhughter  would  be  wholly  unprovided  for. 
The  only  mode  to  give  effect  to  the  intent  of  the  testste^, 
that  the  estate  should  not  go  over  to  .the  more  distant  do- 


fcendMiB,  18  for,bii  daugblerJE^Udtcc  to  uJ^e  an  eila^  t^ }       ieM« 
fofj  from  the  case  of  Roe,  d.  Dodson  v.  Grew(fl),  ioJOoe^  df        v^^w 
Ctick.v.  Cooper (^b),  it  has  been  uniforfnly  held^  th^t  wher^      '^^nT' 
there  are  two  apparent  intentions  in  a  will^  viz.  a  gei|en4  an4       '^'W^ 
a  particular  intentj  and  both  cannot  be.  carr^  into  effect^ 
the  latter  muft  give  waj  to  such  general  intent,  which  in  tbi^ 
instance  was  to  give  an  estate  tail,  rather  th^  for  life.    U 
these  latter  words,/'  as  to  the  issue  not  ajUaioipg  tbe  agQ  of 
twentjr-one/'  be  deemed  inconsistent  with  an  estate  tail,  ano?. 
thrr  difficultjf  intervenes,  viz.  that  although  tbe  testato^r'a, 
particular  intention  loigbt  be  carried  into  effect,  b^  giyipgt 
his  daughter  an  estate  for  life  onlj,  still,  that  his  maiq  ^i]4. 
general  intent  could  only  be  observed  by  providing  for  her 
issue,  abd  thereby  creating  an  e^t^te  tail-     Even  if  sucb 
issue  should  survive  the  i^e  of  twenty-one,  there  aic^  no. 
words  of  limitation,  or  particular  or  general  expreasion^i  froim 
which  it  can  be  inferred  that  they  took  more  than  an  estate, 
for  life,  unless  the  general  constructioD  be  resorted  tO||  that 
the  testator  did  not  intend  the  estate  to  go  over,-«-wbich  will, 
introduce  the  same  principle,  that  allhough  there  be  nothing 
from  which  it  can  be  collected  that  this  construction  shall  be 
raaorled  to,  to  render  it  effectual,  tbe  words  "  in  defiu^t  of 
issue/'  do  not  stand  alone^  but  must  be  taken  witb  those- 
whicU  tend  to  briqg  them  to. a  narrower  constructioiiv  •nd. 
which  explains  tbe  priocip^  that  less  important  words  must 
be  sacrificed,  and  unless  that  doctrine  be  denuded  applicable 
to  this  case,  the  main  object  of  the  testator  will  be  defeated*. 
There  is  no  case  precisely  applicable  to  the  present,  b|it 
in  iing  v*Melliiig{e\  it  was  held,,  that  a  devise   to  ^. 
for  life,  and  after  hi&  death  to  his  issue,  and  in  default  of 
isaue,  to  B.  and  his  heirs  (or  ever,  created,  an.  estate  tail  in  ^. 
But  the  case  that-  bears  the  nearest  ^resemblance  to  tbi9>  is 
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UmiI of  Doe,'d.  Davy  v«  Birrfiio//(A).  S«iH»  however,  it  ii 
vdiy  distingmdiabley  for  there  the  infaerttaBce*  wis  d»> 
•Ty  vitedy  and  the  chtldreo  taking  by  purdive  wouU  ttfbe  mat 
eitete  in  fee,  while  here,  there  ia  no  term  vhalacer  which 
will  cany  the  inheritance,  nor  words  of  limitation,  aor  gene^ 
fa!  expreasiona  tantamount  to  it.  There  too,  the  deiiaor 
contemplated,  that  the  children  wouU  only  lake  «b  pwi^* 
chasers,  and^  mentioned  them  eo  nomine  as  children;  tot  hit 
devised  to  his  niece,  and  the  issue  of  lier  body,  as  tenanta 
in  common  (if  more  than  one),  and  then  devised  over,  Sb'de- 
fiuilt  of  meh  issue,  thereby  meaning  the  children  liererB  ^- 
acribed.  Here,  bowever«  the  devise  over  is  general,  in  A- 
fault  of  issue.  Here,  too,  the  children,  and  dl  their  (fe- 
aceodanta  were  provided  for,  aa  the  estate  could  not  have 
gone  over  to  strangers,  until  they  ha^l  all  died  without  leaving 
kwful  issue  of  their  bodies,  for  the  devise  over  was  only  to 
operate  in  default  of  auch  issue,  or  being  such,  if  they 
dbottld  all  die  under  the  age  of  twenty-one,  without  having 
i^sue.  That  case,  dierefore,  was  different  from  the  devise 
of  an  estate  for  life  only/ as  there  the  limitation  ovtfr  waa  to 
operate  only  on  death  under  twenty-one,  wiAout  leaving  isaiie  ; 
and  therefore  the  issue  of  such  issue  could  not  be  exclnded, 
while  here,  no  provision  is  made  for  aoch  issue,  in  the  nvent 
of  die  death  of  the  immediate  issue  under  twenty-oSM  yeafa* 
The  devisee,  therefore,  in  that  case,  had  only  an  eflbM  for 
life,  it  being  unnecessary  to  ^ve  her  a  larger  intereat,  aa  by 
the  ekpiess  provisions  of  the  limitation,  her  issue  took  eatitea 
in  fee.  The  fair  inference  to  he  drawn  in  this  case  is,  thai 
the  testator  mtended  to  provide  for  his  daughter  slid  her 
iasiie«  ao  as  to  contimio  the  estate  in  the  right  line,  before  it 
ahbuld  go  over  to  the  more  remote  descendanta ;  and  aU 
thoogb,  in  terms,  he  has  only  giten  a  life  estate  to  his 
danghlef,   the  first  taker,   nad   nothing   more  than  k  life 


(j)6T#rwl?«jj,,30^^ 


IK  HKBH^VIMT  ^MR  or  MO,  IT. 

estate  tft*lier  imme,  and  aldMWgti  be  baamade  lio  pwf^ 
■M  4o9  an  atent  irbich  might  bappan,  nluneij'/  Ibat  tbe 
migbl;  baae  isana  who  migbt  die  baibra  twanty-one,  atiU  •* 

it  «Nw  bfli  maniCBal  intention  that  an  estate  tail  shoiM 
be  gifen  to  bia  dangfatar  Eu$ne€^  by  which,  according 
to  ibe  dot^trina  laid  down  in  Roe,  d.  Dod$on  v.  GreoPj  and 
tbat^blar  oMat,  the  nunor  intentioQ  would  be  aaciifieadto 
the  greater* 

UMr.  Scrjt  HuUaek,  contri.-^Bj  tbe  tenns  of  the  wil(  af 
^fl'lfai^^mi^^and  aocordnig  to  legal  principlei,  bit  dan^btc)^ 
Sknke  ioA  an  esUte  for  life,  with  a  contingent  reniaiadtff 
tn^baaiiisM  in  fi^,  as  joint  tenants,  determinable  by  execn^ 
torjT  devise  •  o^r,  in  caaa  none  of  such  issue  should  afUdfl 
thr^ngfc  of  muiij*cot.  It  has  been  said,  bowevar,  that  tbera 
aielae  words  of  limitation  to  give  a  larger  estaie  to  ibal 
lUUrtn  ol  Eumct  than  a  life  interest.  But  that  construatioi^ 
psniia<  be'  pat  upon  the  wUI,  without  rejecting  the  words^ 
^  in^faas^'  mono  of  sncb  issue  lire  to  attain  twenty-one ;"  for 
ifithflT' object  of  the  testator  was  to  give  them  a  life  ioterelt 
only/ ttie  will  wonid  be  nugatory ;  but  bis  primary  intent  waa 
tb  >gpde/tfacal  an  absolute  estatOi  in  caaa  they  attained  tb» 
agaof  MMty*otte,  and  that  if  they  died  before  that  time,  tb^n 
018B  to^bia  brothers  and  sister. '  Adasttting  that  diere  are  n# 
wclrdeaf  inberitance,  still,  ex  meatiiaie  rei,  the  testator  intend 
ad  tbat^lbt  ^Idren  of  bis  daughter  sboold  take  an  estate  in  fek 
IniAogrfierroff^  d.  Brmmante  ▼.  Halyduy^it),  it  wn»  faeM^ 
diafc  circunwiaaoes  nnght  support  the  int^pintarion  of  a  do*^ 
lisd  ti><be  «in  fee,  wU^h  dn  tbe  face  of  it  was  only  for  lifew 
Xhere^  ibero  was  «  devise  to  J.  £f.,  and  if  be  should  happen 
td^lntn  hie  ahority,  then  over  to  the  daviaor's  diree  daugfa^ 
tM;  end  Lord  MamsfiM  observed  (i>,  ^tlwt  those  woods^ 
^  if  be.abonhl  die  in  hia  minority,''  shewed  an  inleiMM 
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1820^  to  give  the  fee,  for  if  the  devisee  lived  to  twenty-onei  tt 
might  then  dispose  of  it  himself,  but  that  if  he  died  before, 
be  could  not,  and  then  that  the  devisor  bad  disposed  of  it.^ 

Jambi.  »j|,g  gj^mg  inference  is  to  be  drawn  in  this  case,  as  the  testa- 
tor contemplated  the  death  of  his  daughter's  issue  under 
twenty-one*  And  his  Lordship  further  said  (a),  that ''  the  ar- 
gument holds  equally  from  a  limitation  over,  if  tlie  first 
taker  dies  in  bis  minority, — to  infer  that  he  was  intended 
to  have  die  absolute  property,  if  be  attained  his  mfgority." 
The  same  doctrine  was  adopted  by  Lord  Ettehborough,  in 
Doe,  d.  Wright  v.  Cundall  (6),  where,  having  referred  to  the 
case  of  Tomkins  v.  Tofnkim{c\  hb  Lordship  concluded  bjr 
saying,  that  '^  there  are  other  authorities  which  might  be 
cited,  that  a  giving  over  on  a  dying  before  twenty-one,  shews 
an  intention,  that  if  the  party  attain  twenty-one,  he  should 
have  a  fee  absolute.^  Admitting,  that  there  are  no  words  oif 
limitation,  as  to  what  estate  the  issue  of  Eunice  was  to  take 
tinder  the  will,  it  is  quite  clear  that  the  primary  object  of 
the  testator  was,  that  his  daughter  should  not  be  empowered 
to  defeat  the  estate  of  her  issue,  by  disposing  of  it  in  her  life- 
time, which  she  might  do,  if  she  can  be  deemed  to  take  an 
estate  tail — and  there  is  no  other  mode  of  preserving  it,  and 
protecting  her  issue,  than  by  giving  her  an  estate  for  life  only. 
Ihe  class  of  cases  from  Roe,  d.  Dodson  v.  Grew,  to  Doe,  d. 
Cock  V.  Cooper,  merely  establish,  that  where  there  is  a  gene- 
ral and  particular  intention  apparent  on  a  will,  the  latter  must 
be  sacrificed  to  give  effect  to  the  larger  and  more  general 
intent.  In  the  latter  case,  the  Court  could  not  carry  into 
effect  the  particular  intent  of  die  testator,  by  giving  an  estate 
for  life,  but  they  were  under  the  necessity  of  giving  the  first 
taker  an  estate  tail,  in  order  to  effectuate  the  general  intent^ 
and  leave  the  rule  of  law  untouched,  that  croia  remainders  can-s 


(a)  3  BttfT.  1624. (6)  9  C<uf,  405,  4.-: -(f)  Cited  by  Lord 

MmiM^Uf  in  GoodtitU,  d.  Hmfward  t.  WhUhy^  1  Burr.  234. 
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Mtbcf  ioipliad  be^vrten  okM  than  'iw>,  and  Lord  Kehyori  1820. 
tlMfe  fottoded  bii  opiaion  distiDCtly  and  eidtisrvely  od  an  ^ier^t 
inaliility  of  cfiactipg  the  deviior^s  parlicahr  intentidn,  ^I'ith-  .  «•  .. 
OM  vlalatii^  »bii  Kaneral  inlenti  which  was,  that  all  the  de-^ 
visee'a  iisii^  ahdald  kibertt  the  -entire  estate  before  it  went 
^war.  Roe,  d«  Dmiion  v.  Grear  OMiahied  th^  same  prin- 
cifiet  aa  Ihoaa  on  which  the  caw  of  Doe,  i.  Cock  v. 
Cooper  was  decided.  But  both  iheve  cases  tamed  on 
groaada  wholly  difieraat  frona  the  present,  as  herel  the 
chiUreo  of  Eunice  would  be  eothled  as  joint  tenants,  and* 
not  aa  tenants  in  cooudoo.  The  aauie  distioction  vras  drawn 
io  Doe,  d.  Candtar  ▼•  Smith  (a),  whidi  was  oonfirned  by  die 
decisioii  of  the-Court  in  Doe,  d.  Cock  v.  Cooper,  where  the 
fint'tttker  was  hdd  to  take  an  estate  tail,  for  the  purpose  of 
cttiyiHg  into  effect  the  general  intention  of  the  testator.  But 
here,  the  mtent  of  die  dcTiaor  was,  that  the  estate  shonld  go  to 
the  childfen  of  his  danghter,  and  that,  if  they  attained  the 
age  of  twtaty^Kme,  they  should  tako  it  in  fee.  His  particu* 
lar  intedt,  therefore,  may  be  carried  into  effect  consistently 
with  'bia  general  one,  namely,  that  of  carrying  the  estate 
ofer  to  her  issue,  which  will  be  entirely  defeated  by  giving  , 
her  an  estate  tail.  The  case  of  Doe,  d.  Davy  ▼.  BumsaR  is 
eKpreasly  in  point,  birt  is  not  so  strong  as  the  present,  as 
there  the  issua  of  the  devisee  were  to  take  as  tenants  in  com- 
mon. Hera,  the  fee  m^t  arise  by  implication^  from  the 
drcnmstance  that  the  estate  of  the  issn^  was  not  to  deter- 
mine on  their  deaths,  but  only  in  the  event  of  their  deaths 
under  tweoty-^ne,  and  that  case  is  ian  authority  for  suth  a 
constrbctlon  to  be  put  upon  the  present  will— and  the 
reasoning  of  Lord  Kenyan  there,  is  particularly  appli- 
cable. It  is  true  that  a  contingency  might  happen,  by  which 
the  issue  of  Etifiice  might  be  deprived  of  the  estate;  for  if 
she  should  have  a  child  who  bad  issue,  and  such  child  should 
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ISM.        dat  tMMier  t^mxAf4im^  the  6tl«l»  wo«M  fo  owr,  nd  nKli 
,^^1^       issue  would  be  deprited  of  it    It  i»  profceMe  the  lesMir 

jAtfu.  did  not  contemplate  that  event,  bat  hit  gewffil  iaient  wm^ 
that,  whedier  be  had  giaod«chUdfe&  or  no^  the  ettale  ihorid 
not  be  disposed  of  bjr  hit  dai^ibter;  and  if  she  \Am  fu  estate 
tail,  she  will  not  only  have  an  ahsohta  disposal  of  the  estate, 
but  will  cut  off  the  entul  from  her  fiiture  issue  (diould  Ae 
have  anjf),  and  deprive  the  coUateial  rebtives  of  die  deceeesd 
of  any  enjoyment  they  migbt  derive  under  the  will.  The  sauM 
construction  must,  therefore,  be  put  on  this  will^  as  wue  dbue 
in  the  case  of  Dof,  d.  Daty  v.  Burmall^  namely,  that  it  was  a 
contii^ency  wiUr  a  double  aspect,  and  tbat  if  the  deviser's 
daughter  had  any  children,  the  estate  would  be  limited  !•  iwm 
in  iee,  and  that  if  she  bed  noqe,  or  any  who  died  under  Ivresiy* 
one,  then  it  was  to  go  over.  In  Bmrmall.  v.  jD«e)r(«%  *ii 
Court  put  the  same  construction  on  the  words  of  Ae  wiM  in 
the  case  of  Doe,  d.  Davy  v.  Burmall,  as  the  Gonrtyif  Km^t 
Bench  had  previously  done ;  and  in  Cnunp,  d.^  WmUeg  v. 
Norwood  (fi),  Lord  Chief  Justice  Gibbi,  in  delivering.tha  jn^* 
ment  of  the  Court,  adopted  tlie  construction  put  on  it  hgr  Lsnl 
feitjfon,  in  Doe,  d.  Davy  v.  BurmalL  In  Toaeey  v.  flar 
$ei  (fi),  the  devise  was  in  terms  similar  to  the  present,  jand  is 
confirmatory  of  the  principle  hud  down  in  Crump,  d.  Wael^ 
ley  V.  Norwood.  On  die  wboie^  therefore,  isis  quite  < 
that  Eunice  took  only  an  estate  for  lifc,  with  a 
remainder  in  fee  to  such  child  or  chiUsen  as  sk 
determinable  by  an  executory  devise  c  *er  in  case  of  the  death  ef 
sncb  child  or  children  under  twenty^one ;  and  from  all  the  de- 
cisions in  the  cases  of  Froffnortom,  d.  Bram$tom  v.  Hoiyimf, 
and  Doe,  d.  Davy  v.  Burnmll,  to  Doe,  d.  Wri^  v.  Ci»* 
dali,  it  is^uite  clear  they  would  take  an  estate  in  fee.  -The 
dear  intent  of  the  testator,  therefore,  was,  that  his  ( 
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sbHiid  lu^  BO,  cMtrd  ofef  tl|«  eilate,  or  be  cnqniwiai.      l^M^ 
t(kM»k  tbe  iiwMiairiQBii  ixnrtaiiMd  in  -hit  will,  Iwt  that  Uie       :^ 
eaUi>»jbflnld  bo Irayt  inbiB own  iamilfb «nd go  lo  his  imiM-  i' 

diUe JlfcmJuiti^'  ior  «n80  hw-daiii^  h«d  ksoe,  who  ahoidd         ^ 
liv04to<Btteiaifae  age  oflMreMlgHHie;  if  ao^  dMt  it  sIimU 
gomtr  te.  hk  brothsn  and  «iAer,  die  coUateial  braaichea  of 
hn&i%.      .  . 

iMr  fi^^t.  Leru,  in  rq>ly. — Although  the  case  of  Doe, 
d/.fiecy  V.  Bufituitt  baa  been  partieolarly  relied  on  for  the 
dofoadaat,  as  bearing  the  nearest  resemblance  to  the  present 
bath^n^point  of  principle  and  application,  still,  it  is  so  far 
disliai(pissbableyas  to  leave  that  decision  wholly  untouched,  by 
giviag*lr  the  devisor's  daoj^ter  Eunice  an  estate-tail.  There, 
all  the  devisor'^  estates  were  devised,  and  the  iiriieritanoe  was 
coaveyed ;  ami  the  ground  of  the  decision  waa,  that  it  wms  a 
caotingeiiey  with  a  double  aspect  All  the  cases  analogous 
to  the  present;  and  the  general  doctrine  contained  in  thelta  as 
api^IicaUlf  to  this  question,  are  collected  in  Cruise's  Di-  \ 
gltt^J).'- it  has  been  insisted,  however,  that  it  could  not 
beHEk  itttantita  of  the  testator  to  give  an  estate  tail  to  £ii-» 
ntie,^ibt  first  taker,  as  she  might  thereby  exclude  her  chil- 
dr^epjlhm  enjoyhdg  the  inheritance.  That,  however,  is  not 
tQ%il'coifsidered,  for  the  law  does  not  look  to  the  destnie- 
tilnj^Mrdie  continuance  of  estates.  What,  -th^efore,  a  ta« 
nsMtilinail'iii^be  empowered  to  do,  is  inapplicable  to  the 
f  Himit  ■'qWMtion;  for  it  is  not  to  be  inferred,  that  if  an 
eanit#iail4)e'gfven,  it  is  immediately  to  be  disposed  of  by 
the^fiM  taker,  but  it  may  continue  for  the  use  of  the  issue 
in-^aidceiHion,  'wliidi  would  snfBciently  comply  with  the  in« 
teat  iof  the  testator^  The -case  of  JProgmoi^efi,  di  Branuiohe 
v^ffnHMujrhaa  been  seferred  to,  to  shew  that  the  iasue  of 
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t6M.  Eunice  wouU  take  a  ree  by  implkatiooi  but  that  cannot  be 
^^^  laid  down  as  a  general  principle.  Still,  it  is  wfaoUj  distin- 
V.  guishable  from  the  present,  as  the  estate  was  there  given 
to  the  son  by  name,  and  if  be  should  die  under  twentj- 
coe^  then  over;  and  the  Court  proceeded  on  die  ground, 
diat  it  could  not  go  over,  unless  the  first  taker,  should  die 
under  that  age  :~If  he  attained  it,  the  estate  was  never  to  go 
over,  and  therefore  he  took  a  fee  by  implication.  But  herei 
the  provision  is  not  confined  to  the  first  taker,  Euntce,  but 
extended  to  her  issue,  and  even  embraces  all  the  isnie 
of  such  issue.  No  fee,  therefore,  can  be  raised  by  im- 
plication in  the  children  of  the  devisee,  as  such  implication 
is  incidental  and  uncertain,  vts.  at  any  period  when  the 
issue  should  happen  to  die  under  twenty«one.  Tbe  case  of 
Doe,  d.  Candler  v.  Smith,  merely  substantiates  the  genenl 
principle,  that  when  the  leading  object  of  a  testator  is  to 
preserve  an  estate  in  his  own  family,  the  Court  will  give  die 
words  efiecting  it,  their  full  import,  and  sacrifice  those  which 
,  appear  to  be  inconsistent  widi  such  general  intent.  That 
principle  is  applicable  to  the  present,  as  the  main  and  g^ 
neral  object  of  the  testator  can  only  be  fulfilled,  by  givbg  so 
estate  tail  to  his  daughter  Eunice,  the  first  taker,  he  not  hsv* 
ing  foreseen  what  has  m  fact  happened.  The  plaintiffs, 
therefore,  are  entitled  to  dispose  of  the  lands  in  question, 
notwithstanding  the  inconvenience  that  may  follow  from  there 
being  no  issue  of  the  marriage,  who  have  attained  an  ^e  to 
join  in  the  conveyance. 

Cur.  ado*  vuU. 

The  following  certificate  was  afterwards  sent  to  the  Mas- 
ter of  theRoIk:— 

**  This  case  has  been  argued  before  us  by  counsel.  We 
have  considered  it,  and  are  of  opinion,  that  by  the  will  of 
John  Pearson,  the  fedier  of  the  plaintiff  Eunice  Anna,  the 
legal  estate  in  the  freehold  and  copyhold  tenements,  con* 
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tracted  to  be  purchased  by  the  defendant,  ia  vested  in  the 
devisees  in  trust,  therein  named; — and  that  subject  to  the 
trusts  thereby  created,  the  said  Eunice  Anna  took  the  bene- 
ficial interest  in  the  said  freehoU  and  copyhold  premises, 
for  her  life  only,  under  the  will  of  the  said  John  Pearson, 
her  father ; — and  that  she  took  no  estate  or  interest  therein 
under  the  will  of  Samuel  Pearson,  her  grand-father. 


1820. 


Merest 

V. 

James. 


"  R.  Dallas. 
'*  J.  A.  Paek. 

'^  J.   BuRROUGH. 

J.  Richardson. 
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Venables  v.  Wilks. 

Mb.  Seijt.  Taddy  moved  for  a  rule  nisi,  that  the  sheriff  in 
this  cause  might  be  indemnified,  in  paying  over  tf  sum  of 
money  to  the  plaintiff,  on  tlie  grounds  that  the  defendant  had 
become  a  bankrupt  nearly  two  years  since,  and  that  his  as- 
signees had  refused  to  indemnify  the  sheriff,  or  acquiesce 
in  his  paying  over  to  the  plaintiff  the  sum  received  by  him 
10  this  action.  He  observed,  that  five  successive  applica- 
tions had  been  made  to  the  Court  by  the  sheriff,  in  the  coufse 
of  the  last  five  Terms,  to  enlarge  his  return  to  the  writ  of 
tendiiiani  exponas,  under  which  the  defendant's  property  had 
been  sold,  and  that  it  was  altogether  a  useless  and  unneces- 
sary expence. 


Wednesday^ 
April  19. 

A  sheriff  may 
apply  to  the 
Court  for  a 
rale  to  enlarge 
his  return  lo  a 


Term  to  Term, 
if  the  defend- 
ant  hecome 
bankrupt,  un- 
less he  he  in* 
demnified  by 
the  assignees  in 
paying  over 
the  money  le* 
Yied  under  it, 
or  the  rule  for 
such  enlarge- 
ment be  duly 
discharged. 


Bat,  Mr.  Justice  Bureough,  (the  only  Judge  in  Court) 
observed,  that  the  usual  course,  in  cases  of  this  description, 
was  for  the  sheriff  to  move  the  Court  for  an  enlargement  of 
his  return ;  that  he  was  not  compelled  to  make  a  return,  till 
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1820.       (he rule  for  such  enlargement  be  discharged;  anddistt 
Vbwablks    ««»'«rgement  was  always  allowed,  as  a  matter  of  coarse. 


WlLK*. 


Tlie  learned  Serjeant  took  nothing  by  his  motion. 


Thanday,  BuRNELL  V.  MiNOT. 

April  SO. 

The  plaintiff     This  was  an  action  of  assumpsit  for  money  paid.     At  the 

^e^lSf"^  trial  of  the  cause  before  Mr.  Justice  Burroughs  at  Giit/i 

joint  and  writ-  J^u   at  the  adjourned  Sittings  after  the  last  Term,  it  ap- 
ten  contract  '  .  m    -i 

with  the  owner  peared  that  the  plaintiff  and  defendant,  on  the  18th  o(  JprUf 

supplvberwith  1^17,  entered  into  the  following  joint  undertaking,  ysiHk  a 
ii!^lu£:^  Pe^'^nl^y  *e  ««»"«  of  Faith.— 

bvagiren  time. 

The  contract  ^^  r«    ^--     ^  ^  .  , 

not  being  com-  "  To  Mr.  George  Faith. 

plied  with,  the  u  c;. 

owner  made  a  ^"  * 

Pontiff  a?  ****  *'  '"  consideration  of  your  allowing  your  ship,  the 

who  agreed  to'  Mary  Ann^  to  receive  in  die  West  India  Docks  such  goods 
amonnt  of  the  <^  ^^J  he  sent  alongside,  and  proceed  with  the  same  to 
tataef  by  Mch  ^^^g^^^f  Jamaica,  to  the  address  of  Messrs.  WilUam  HqT' 
owner  to  an  ar-  m  and  Co.  we  hereby  engage  to  give  the  vessel,  after  she 
oot  the  know-  has  discharged  the  whole  of  her  outward  cargo,  four  hundred 
•eniTof  the  de-  *^  ^^^  ^^''^'  ^^  colonial  produce,  at  the  current  rates  of 
at^Urato  la*  ''^'^••^  g'^en  to  Other  ships  then  loading  at  Kingston ;  and 
ing  awarded  a  we  do  further  engage,  that  the  same  shall  be  ready  for  the 
be  due  to  the  ^  vessel,  so  that  she  shall  have  sufficient  time  to  depart 
plafanHfi>aid    ^^^^  Kingston  for  London,  prior  to  the  Ui  Jtigu^,  1817; 

the  amount,      and  should  we  not  be  able  to  obtain  the  four  hundred  and 

and  broughi  an 

action  for  mo-   fifty  casks  of  produce  for  the  vessel  in  due  time,  we   do 

againsfWe  de-  ^^^^J  engage  to  pay  freight  on  any  deficiency  of  that  quan- 

fendant  for  a    (i^y  ** 
moiety  there-        ^' 
of:..Held,tbat 
hewasentitied« 
to  recover. 


Signed  by  the  plaintiff  and  defendant. 
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The  plauitiff  stipulated  with  the  defiendaot  to  perform  the 
agreement,  and  was  the  only  acting  person  under  it.  However, 
he  did  not  procure  the  produce  within  the  time  stipulated  by 
the  agreement,  and  the  ship  in  consequence  brought  home  ano- 
ther cargo,  which  was  loaded  after  thelst  of  August,  and  which 
was  not  consigned  either  to  tlie  plaintiff  or  defendant.   Some 
tinne  afterwards.  Faith  applied  to  the  plaintiff  to  make  com- 
pensation for  the  delay,  and  not  shipping  the  produce,  as 
stipulated  by  the  agreement — and  threatened  him  wiih  an  ac- 
lioD  in  case  of  refusal.     The  plaintiff  not  choosing  to  de- 
lieiid  an  action,   be  and  Mr.  Faith,  without  die  privity  or 
concurrence  of  the  defendant,  entered  into  bonds  of  submis- 
sion for  an  arbitrator  to  determine  what  payment  should  be 
made  to  Faith  for  the  breach  of  the  agreement.    The  arbi- 
trator awarded  ^1051.  7s.  to  be  due,  which  the  plaintiff  ac- 
cordingly paid,  and  brought  the  present  action  against  the 
defendant  to  recover  £b%5*  17s.  being  a  moiety  of  that  sum. 
The  learned  Judge  observed  to  the  Jury,  that  the  award  was 
entirely  out  of  the  question,  except  as  to  the  ascertaining  the 
damages  due  to  Faith,  and  that  the  plaintiff's  demand  was 
wholly  distinguishable  from  an  ordinary  partnership  claim ; 
and  tbey  accordingly  found  a  verdict  for  the  plaintiff  for  the 
amount  of  his  demand. 


1820. 


Mr.  Seijt.  Faughan  now  moved  for  a  rule  ntit,  that  this 
verdict  might  be  set  aside,  and  a  new  trial  granted,  on  the 
ground  that  the  present  action  was  not  maintainable,  as  this 
was  a  joint  transaction,  in  which  the  plaintiff  and  defendant 
were  partners,  and  that  the  matters  between  them  were  only 
cognizable  in  a  Court  of  Equity; — that  the  plaintiff's  being 
merely  awarded  to  pay  a  sum  of  money,  afforded  no  evi- 
dence that  the  same  result  would  have  taken  place  if  the 
^estion  between  him  and  Faith  had  been  tried  before  a 
Jury ; — that  at  all  events,  the  sum  paid  by  the  plaintiff  to 
Faith  was  not  conclusive,  so  as  to  bind  the  defendant,  inas- 
much as  he  was  not  bound  by  the  award,  and  that  the  da- 


MlXOT. 
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1820.        mages  were  unliquidated^  as  it  was  merely  an  unascertained 
BvmMKLL     ^^^^'^^^  ^^  balance,  for  which,  as  between  partners,  pro- 
ceedings ought  to  have  been  had  recourse  to  in  Equity^  and 
not  at  Law. 

Lord  Chief  Justice  Dallas. — It  b  at  all  times  ex- 
tremely dangerous  to  lay  down  a  more  extensive  rule  thin 
occasion  requires.  G)nfining  myself,  therefore,  to  this  par- 
ticular case,  1  thmk  that  my  Brother  Faughan  is  not  en- 
titled to  the  rule  he  now  applies  for.  What  are  the  facts? 
The  plaintiff  and  defendant  entered  into  a  joint  contract 
with  a  third  person,  to  supply  a  vessel  of  his  with  colo- 
nial produce  at  Jamaica,  so  that  she  might  be  dispatched 
with  the  same  for  this  country  on  a  given  day.  In  csae 
therefore,  such  {Produce  were  not  supplied,  or  put  on  board, 
as  stipulated,  the  owner  of  the  ship  had  a  claim  on  both 
the  plaintiff  and  defendant.  The  contract  between  them 
was  joint,  and  they  were  consequently  jointly  liable.  Tlie 
owner  of  the  vessel  made  a  demaiAi  on  the  plaintiff  alone, 
as  one  of  two  joint  contractors,  who,  in  consequence  of 
such  demand,  declined  defending  an  action,  but  referred 
the  amount  due  to  the  owner  to  the  decision  of  an  arbi- 
trator. This  was  the  most  beneficial  course  he  could  pos- 
sibly adopt,  both  for  himself  and  the  defendant.  Under 
that  award,  he  paid  the  whole  of  the  sum  stated  to  be 
due  to  the  owner  by  the  arbitrator,  a  moiety  of  which  he 
now  seeks  to  recover  from  tlie  defendant  by  the  present 
action.  It  was  stated  to  the  Jury  by  my  Brother  Burroughs 
at  the  trial,  that  the  award  was  out  of  the  question,  except 
as  to  the  apportionment  of  damages.  It  has  been  said,  that 
thb  being  an  action  for  money  paid,  it  is  not  maintainable  by 
one  partner  against  another,  on  a  joint  contract ;  but  tiie 
only  questions  are,  Whether  there  has  been  a  breach  of  that 
contract?  and  whether  the  damages  found  by 'the  arbitrator 
were  commensurate  therewith.  Both  these  points  the  de- 
fendant might  have  taken  at  the  trial,  and  he  might  also  have 
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dispQted  the  contract,  or  denied  bis  liability.     But  t  brencb        1810. 
of  tbe  contract  bas  been  most  clearly  establiahed ;  and  as      g^^^,.,, 
to  wbat  proportion  the  defendant  was  liable  to  pay,  he  *• 

migbt  have  litigated  at  the  trial ;  bat  be  then  made  no  ob- 
jections of  this  nature.  Confinbg  myself  strictly  to  the 
&cts  of  this  case,  1  think  the  pkintiff  is  entitled  to  re- 
cover. 

Mt.  Justice  BuRBOUGH^ — I  was  perfectly  satisfied  with 
the  finding  of  the  Jury,  and  now  see  no  reason  to  alter  my 
opinion. 

Mr.  Justice  Richardson.— I  am  of  opinion  that  the 
present  action  is  maintainable.  The  only  question  is, 
whether  this  be  money  paid  by  the  phintiff  to  the  de- 
fendant's use  ?  I  think  the  former  paid  the  sum  awarded, 
for  himself,  conj<»ntly  with  the  latter.  It  has  been  saidf- 
that  this  may  be  considered  b  the  nature  of  unliquidated 
damages ;  but  the  facts  of  tbe  case  do  not  warrant  such  a 
conclusion. 

Rule  refused. 


Walker  v.  Mills.  ^AprU^^^^^^ 

This  was  an  action  of  debt,  and  brought  to  recover  from  A  senrsntof  a 

the  defendant  two  penalties,  under  the  SJnne,  c.  14.  «.  4,  and  Son  usist^  bU 

9  Jnne,  c.  25.  «.  2,  die  one  for  using  a  snare  for  the'destruc-  !?"*!^^i: 
'  '         ^  ^      ^  tiDg  A  trap  on 

tion  of  game,  he  not  being  qualified  so  to  do,  the  other  for  hu  land  for 

taking  rabbits 

and  Termini 

and  he  ordered  sneb  servant,  if  a  bare  shovtd  be  cangbt,  to  bHng  it  to  bun.    A 

bare  being  afterwards  caught  in  the  trap,  in  the  abmmce  >of  tlie  master,  it  was 

accordingly  killed,  and  carried  to  him  b^  the  servant :— Held,  that  be  was  not 

liable  to  the  penalties  for  using  snares  for  the  destruction  of  game,  or  having 

it  in  his  possession,  so  as  to  constitute  an  exposure  to  sale  under  the  statute 

9  AmUf  c,  25.  s.  S. 


WAUtR 
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18M«  exposing  to  sale,  a  hare.  At  Ae  trial  of  the  cause  before 
Mr.  BaroD  Garrow,  at  the  last  Assizes  for  Sussex,  it  ap- 
]'^**  peared  that  the  plaintiff  was  a  gentleman  of  large  landed 
property  in  that  county,  and  that  his  gamekeeper,  at  fite 
o'clock  in  the  morning  of  Sunday,  the  5th  of  August  last, 
while  watching  for  poachers  on  his  master's  grounds,  heard 
the  cry  of  a  hare  from  a  hedge  adjoining;— that  he  after- 
wards saw  the  defendant,  who  was  a  cottager,  and  watched 
him  ;-^that  he  saw  him  take  up  a  hare,  and  fdid  something 
up  and  put  it  in  his  pocketi  on  which  the  gamekeeper  and 
another  person,  went  to  him,  when  he  said,  that  if  he  took 
hares  by  his  master's  direction,  it  was  nothing  to  them.  He 
then  shewed  them  the  hare,  which  he  had  killed,  and  was 
carrying  away.  The  defendant's  master,  who  was  <bly 
qualified  to  kill  game,  proved  that  he  had  traps  set  in  dif- 
ferent parts  of  his  estate,  as  he  was  wiaoyed  by  rabbits  and 
vermin,  and  that  the  trap  in  which  the  hare  in  question  was 
caught,  was  set  by  his  order,  on  his  own  land,  and  in  bis 
presence,  on  the  preceding  Thufsday,  and  that  be  had  or- 
dered the  defendant,  if  any  hares  were  caught,  to  bring  them 
to  him,  and  that  he  had  accordingly  brought  a  hare  to  him, 
dbout  eight  o'clock  on  the  Sunday  morniog  on  which  the  above 
transaction  took  place.  Under  these  circumstances,  the 
learned  Baron  was  of  opinion,  that  as  the  trap  was  set  by 
the  defendant,  by  the  order  and  assistance  of  his  master,  he 
would  not  be  liable  to  the  first  p^alty ;  and  as  he  carried  the 
hare  to  his  master  shortly  after  it  was  caught,  that  it  was  in 
fact  a  possession  of  the  master,  and  not  of  the  defendant  as 
his  servant.  The  Jury  accordingly  found  a  verdict  for  the 
defendant. 

Mr.  Seijt.  lyOyley  now  moved  for  a  rule  ftist,  that  this 
verdict  might  be  set  aside,  and  a  new  trial  granted,  on  the 
ground  of  a  mis-direction  by  the  learned  Judge.  He  con- 
tended, that  the  defendant  was  liable  to  both  the  penalties; 
first,  for  using  a  snare ;  and  secondly,  for  exposing  a  hare  to 
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wi^,  he  not  being  qualified  Co  kill  game.  The  latter  pe*  1820. 
aahy  was  dearlj  incurred  wilhin  Ike  words  of  the  statute  t^^^T 
9  Jntte,  c.  5.  s.  2  (a).  In  MoUwn  s.Cheulej/{h\  it  was  proved,  ^  v. 
that  a  pheasant  had  been  killed  by  accident,  by  the  defend- 
ant's dog;  but  as  the  defiraidant  had  afterwards  carried  it 
awajy  and  was  not  qualified^  he  was  held  liable  to  the  pe- 
nalty. The  rights  of  qualified  persons  cannot  be  extended 
to  the  protection  of  those  unqualified,  unless  the  former  are 
actually  |>resent  at  the  time  the  game  is  taken  of  pursued^  as 
in  coursing  or  hunting*  A  qualified  person  can  in  no  in- 
stance send  out  one  unqualified  to  kill  gaaae,  and  order  him 
afterwards  to  bring  it  to  him.  If  the  defendant's  master 
had  ordered  him  to  kill  a  hare  with  his  dogs,  instead  of  his 
traps,  the  defendant  would  cleariyhave  been  liable.  But, 
on  the  other  hand,  if  his  master  had  placed  the  trap  in  qnes« 
tion,  and  taken  the  defendant  with  him  as  his  servant  to  eza- 
nuDe  what  was  in  it,  the  latter  would  have  been  protected. 
But  the  trap  was  set  three  days  before,  and  his  master^s 
house  was  more  than  two  miles,  distant  from  it,  and  he  was 
not  present  at  the  time  the  bare  wafs  taken  by  the  defendant, ' 
and  found  in  his  possession. 

Lord  Chief  Justice  Dallas. — Cases  of  this  description 
generally  run  into  very  nice  distinctions — and  if  I  enter- 
tained any  doubt  in  the  present  instance,  I  should  widi  to 
look  into  previous  decisions  ^  but  I  entertain  no  doubt  wbat- 
ever,  and  I  must  say,^  that  I  think  this  action  was  most  im- 
properly brought.  The  facts  of  the  case  are  these  i-^^The 
defendant  is  a  servant  of  a  person  duly  qualified  to  kill  game. 


(«)  By  which  it  is  enacted,  that  if  any  hare,  pheasant,  partridge,  &c. 
•hall  be  foiBid  is  Uie  shop,  hoase,  or  possession  of  any  person  not  quail* 
fied  in  his  own  right  to  kill  game,  or  being  entitled  thereto,  under  some 
person  so  qualified,  the  same  shall  be  adDudged  to  be  an  exposing  to  sale 
withiB  the  meaning  of  that  sutate. 

(6)  1  Etp.  Rep.  ISS. 
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18S0.  ^^o  was  called  as  a  witness  at  the  trial/  and  wfao  wM  diat 
^^^"^  the  land  on  vrhich  the  trap  in  qoestbn  was  set,  was  his 
o.  ^  property;  that  he  had  been  annojed  by  hares,  rabbits,  and 
''^'"''  termin,  and  that  he  had  accordingly  ordered  the  trap  to  be 
set  by  the  defendant,  and  had  even  assisted  him  in  placing  it, 
in  order  to  destroy  them.  It  is  qoite  clear,  that  the  aoaster, 
being  qualified,  had  a  right  to  set  the  trap  $  and  I  even 
think  that  his  servant,  if  ordered,  had  a  right  to  do  so  during 
his  absence.  But  in  this  case  it  was  proved,  that  the 
mastisr  was  present  at  the  time  the  trap  was  set,  and  gave 
directions  to  the  defendant,  his  servant,  to  bring  him  any 
hares  that  might  be  caught  therein.  The  trap,  therefore, 
though  set  by  the  servant,  may  be  considered  as  set  by  the 
hands  of  the  master — ^and  consequently,  that  the  hare  iu 
question  was  caught  in  a  trap  which  was  placed  by  the  mas- 
ter on  his  own  land.  As  to  the  possession  of  the  hare  by 
the  defendant,  as  soon  as  it  was  caught,  he  toot:  it  to  his 
master,  when  it  must  be  considered  as  in  his  possession, 
as  the  placing  the  trap  in  which  it  was  taken,  was  not  only 
done  by  his  authority,  but  was  in  fact  hb  own  act. 

Mr.  Justice  Bubbough. — Actions  of « this  description 
are  generally  productive  of  great  mischief.  Here,  the  set- 
ting the  trap  was  the  act  of  the  defendant's  master,  and  the 
possession  of  the  hare  was  in  him,  as  his  servant  took  it 
to  him,  according  to  his  order,  shordy  after  it  was  caught 

Mr.  Justice  Richabdson. — In  this  action,  two  peoal- 
ties  were  sought  to  be  recovered  from  the  defendant,  ihe 
one  for  setting  a  snare,  the  other  for  exposing  a  hare  to  sde. 
But  the  snare  was  in  fact  set  by  the  master,  by  whose  order 
the  hare  was  caught.  When  it  was  caught,  it  did  not  re- 
main in  the  possession  of  the  defendant,  but  he  took  it  to 
bis  master,  according  to  directions  given  him  by  the  latter  so 
to  do.    This  case  bears  a  strong  analogy  to  that  of  Warne^ 
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fml  ▼•  Kendall(a),  wbere  it  was  held,  that  the. possession  of^ 
game  bj  a  sermnt  employed  to  detect  poachers,  who  took  it 
up  after  it  had  been  killed  by  strangers  on  the  manor,  in 
order  to  carry  it  to  the  lord,  was  not  a  possesiion  widun  the 
penalty  of  the  Game  Laws. 

Rule  refused  (6). 

(«)  10  EoHf  19. 

{b)  See  also  Sjmrrier  t.  Vakf  10  Eoii,  413,  where  the  Court  held, 
that  it  might  be  presmnedi  that  if  a  gamekeeper  kill  game,  he  does  lo 
fiv  theiise  of  hit  lord. 


1820. 

WALKBft 

Mills* 


Ex  parte  Jones. 

Mr.  Serjt.  Onsbw,  on  the  first  day  of  this  Term,  had  ob« 
tained  a  rule  nidp  that  the  clerk  of  the  warrants  might  enter 
and  file  the  certificates  of  the  applicant,  from  the  year  1815 
to  1819#  on  an  aflSdavit  which  stated,  that  he  had  long 
pr^eviously  been  Idmitted  an  attorney  of  this  Court,  and  that 
his  certificate,  for  the  last  four  years,  had,  by  mistake,  been 
filed  in  the  Court  of  KingU  Bench;  that  from  the  tim^  of 
his  admbsion  to  1815,  hb  certificates  had  been  regi|1arly 
filed  in  thb  Court,  when  he  changed  his  agent,  who  had  in- 
advertently taken  out  hb  certificates  in  the  Court  of  King*s 
Bench,  where  he  had  not  been  admitted. 

Mr.  Justice  Burrough  (the  only  Judge  in  Court)  di- 
rected a  notice  to  be  given  to  the  Stamp  Office,  to  ascertain 
whether  the  duties  had  been  regularly  paid  during  these 
four  years ;  which  having  been  accordingly  done,  and  no 
cause  shewn,  the  rule  was  tlib  day  made 


TttesdAy, 
April  S5. 

If  the  certifi. 
cate  of  an  at- 
torney  of  tliis 
Conrtbe, 
throngh  mis- 
take of  his 
agent,  filed  in 
K.  B.  where 
he  was  not  ad- 
mitted,for  four 
soceessive    " 
years,  such 
certificate  may 
be  entered  and 
fiied  here,  on 
a  notice  of  the 
fact  being 

given  to  the 
tamp  Office. 


Absolute. 
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18d0. 


Veteeftchy,  HiMDB^  Deouuidanl;  Hinse^  Tenant;   BhAUD, 

^P^*^-  Vouchee. 

Awtinmtof  Mk- Serjt.  Onflow  moved,  that  this  recovery  might  pass, 

rMo>^  was  ^^^^^  the  following  circumstances  : — 

taken  and  ac* 

knowledged 

before  two  The  warrant  of  attorney  was  taken  and  acknowledged  at 


at  Cm  Cape  Town,  in  the  Cope  of  Good  Hope,  before  two  Com- 
wmd'affidaTit  misnoners,  on  the  19th  July,  18 19-  One  of  the  Commis- 
^^^ed^^  Moners,  George  Cadogan,  made  the  usual  affidavit  of  caption, 
■leotwai  and  acknowledgment    before    the  Deputy  Fiscal  at  Cape 


ofi^emybeT'  Town,  which  affidavit  was  there  sworn,  on  thedlst  J«^ 
p?ty^to^'  following ;  and  indorsed  on  the  affidavit  was  a  certificate  of 
d*  n^  ^*  ft  notary  public  residing  in  Cope  Town,  that  the  Commis- 
affidavit  was  a  sioner  who  iiad  made  the  affidavit  of  the  caption  and  ac* 
notary,  that  *  knowledgment,  was  sworn  in  his  (the  notary's)  presence,  to 
^nw^Uad  **  ^"^^  °^  *^"  ^^^  affidavit,. before  P.  B.  Borchend,  on 
made  it  was      the  day  of  ,  1619.    And  he  further  certified, 

presence,  on  ^^t  the  said  P.  JB.  Borchend  was  Deputy  Fiscal,  and  as 
^  ^y  such,  usually  administered  oadis,  and  had  power  to  administer 
(«B^t^<  tte     such  oaths ;  and  that  the  name  George  Cad(^an,  subscribed 

and  month),  to  the  said  affidavit,  and  also  the  name  P.  B.  Borchend, 
and  at  the  end       ••««  *•  «•■•  •       %      i 

of  tfaeeertifi-    subscribed  to  the  jurat,  were   of   tbeur  respective  hands- 

Sld^tb^  writing.  At  the  bottom  of  this  certificate,  die  nouury 
date,  which  public  making  it,  had  put  the  date  pf  the  Slst  of  July, 
as.tbejorat of  1819*  his  name  and  description,  and  also,  as  supposed. 
Held  £t  Uie  (f^  ^®  ^^^  ^^'  goQ^)»  ^^^  notarial  seal.  The  only 
rccoverymi^t  question  Was,  whether  the  recovery  should  pass,  there  bc- 
stending  such  ing  a  blank  in  the  body  of  the  certificate  for  the  day  and 
month  when  George  Cadogan  way  sworn  to  die  truth  of  the 
affidavit  of  caption  and  acknowledgment. — ^Tbe  learned  Ser^ 
jeant  contended,  diat  the  recovery  should  be  allowed  to  pass, 
notwithstanding  this  blank,  and  urged,  that  die  fact  of  the 


omiuion* 


HrwDB, 
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date  of  the  certificate  (3l8t  July\  being  the  same  day  as  laao. 
that  of  the  jurat  of  the  affidavit  of  caption,  it  was  evidencci 
prim&  facttf  that  the  certificate  was  a  certificate  of  the  oath 
being  taken  on  the  same  Slst  /ufy,  and  tfiat  it  codid  not  be 
of  a  subsequent  day  ;•— that,  by  the  statute  93  EHz.  c.  3.  f .  % 
it  was  enacted,  ^  diat  no  recovery  should  be  reversed  for 
false  or  incongruous  Latin,  rasure,  interlining,  inserting  of 
any  warrant  of  attorney  or  proclamation,  omission  of  the 
return  of  the  sheriff,  or  any  odier  vrant  of  form  in  words, 
and  not  in  matter  of  substance,'  and  that  in  Pigott  on  Re- 
coveries (a),  it  is  stated,  diat  ^*  recoveries  being  judicial  exe- 
cutions of  the  agreement  of  parties,  the  law  gives  them  all 
favourable  construction  imaginable;  and  that  the  Judges 
even  extend  their  powers  to  serve  the  parties'  intentions.** 

The  G>urt  observed,  that  it  viras  a  careless  proceeding; 
but  were  of  opinion,  that  as  the  date  was  inserted  at  the 
bottom  of  the  certificate,  it  was  sufficient  to  supply  the 
defect 


(«)  Cap.  10,  page  167. 

(6)  Bat  see  S3  JEttz.  e,  S*  t.  5,  by  which  it  to  enacted,  tiiat  **  every 
pei-Mm  who  shall  take  the  knowledge  of  any  fine  or  warrant  of  attorney^ 
of  any  tenant  or  Toochee,  for  suffering  any  conunon  recovery,  or  shall 
certify  them,  or  any  of  then,  shall,  with  the  certificate  of  tiie  award, 
or  warnuit  of  attorney,  certify  also  die  day  and  year  wherein  the 
was  aieknowledged/' 
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Wednesday,  Don.  OD  the  demise  of  Sbabrook  v.  Roe. 

Apnl  S6.  ' 

The  affidavit     ]V|r,  Serjt.  Hejfwood  moved  for  a  rule  ni$i,  for  judgment 

move  for  jadg-  against  the  casual  ejector  in  this  case,  on  an  affidavit,  stating 

SSSli^^o?,  that  the  premises  were  shut  up ;  that  one  copy  of  the  deda- 

in  the  case  of  a  ^jj^j,  j^^^  y^^^  jg^ed  on  the  gate-way  of  the  yard,  and  another 

li^^ereooe  delivered  to  the  lessee,  on  the  14th  instant,  being  before  the 

SStioa^wM*"  essoign  day  of  this  Term;    but  it  did  not  sUte,  that  the 

b!M™fixedon    copywas  served  on  him  on  the  premises.    It  was  further 

the  premises,     gwom,  that  two  years'  rent  was  in  arrear,  and  that  the  lessof 

eerved^on^ihe    had  power  to  re-enter  under  the  lease. — But  as  the  affidavit 

^^^^^^  dii  not  state  that  the  lessee  was  the  tenant  in  possession  at 

miset»  h  is  ne-  ^^  ^n,g  ^f  ^^  service, 
cessary  to  state  ' 

that  such  les- 

i^t»^^<^at  The  Court,  on  consideration,  refused  the  rule  (a). 

the  time  of  the 

•enrice.  ^^j  ^^^  j^^  ^  Tarimry  v.  Roe,  1  Chit.  Rep.  506,  where  it  appean 

necessary  to  state  in  the  affidavit,  that  a  copy  of  the  declaration  Ins 

been  kf«  OR,  as  well  as  affixed  to  the  premiset. 


Thursday,         DiNSDALE,  Assignee  of  the  SheriflF  of  Middlesex  v. 

Where,  in  an    Mr.  Serjt.  Pell,  on  a  former  day  in  this  Term,  obtained  a 

Iln*!^ijment   ™'®  **"''  *^*  ^®  •""^  ^^  ^^^'   P*^  ^^^^^  *  ^"^  ^^  ^^^ 

of  a  bail  bond  ad  satisfaciendum,  might  be  restored  by  the  plaintiff's  at- 

was  taken,  the 

defencUnt  not 

haying  perfected  baU,  and  an  action  beins  broncht  on  the  bond,  he  became 

bankrupt  between  plea  and  Terdict,  and  obtained  his  certificate  after  final  iadg- 

ment :— Held,  that  he  was  discharged  from  ttie  damages   and  costs  of  the 

latter  action,  as  the  debt  on  the  bail  bondwu  profes&le  under  tiiec 

sion. 


£am£B« 
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torney,  to  the  defendant  or  hit  attorney.  The  payment  had  18d0. 
been  made  nnder  the  following  circumstances : — ^The  de-  juimALB 
fendant  was  arrested,  at  the  suit  of  the  phintiff,  in  Etuter  ^  v. 
Term,  I8I9|  in  an  action  of  debt,  and  baii  not  having  been 
duly  perfected,  an  assignment  of  the  bail  bond  was  taken, 
OB  the  dd  of  June  in  that  year.  Process  was  accordingly 
served  on  the  defendant,  in  an  action  t>n  the  bond,  to  which 
an  appearance  was  entered,  and  a  dechuation  having  been 
delivered,  a  plea  was  filed  on  the  17th  of  that  month.  In 
NovenUfer  following,  a  commission  was  issued  against  the 
defendant,  and  he  was  declared  a  bankrupt.  In  Uilaty 
Term,  1820,  the  action  oq  the  bail  bond  was  tried,  and  the 
plaintiff  obtained  a  verdict.  Judgment  was  accordingly 
signed  in  the  same  Term,  and  the  defendant  taken  in  eaequ- 
tion  for  the  damages  and  costs  of  soch  action,  oa  the  £9th 
of  March  last,  on  which  day  his  certificate  was  allowed  by 
the  Chancellor,  having  been  previously  signed  by  the  major 
part  of  his  creditors,  on  the  8th  of  FAruary  preceding. 
The  ca.9a.  under  which  the  defendant  was  arrested,  was 
indorsed  to  levy  ^73^  and  the  above  sum  of  ^51  was 
accordingly  given  to  the  plaintiff's  attorney,  in  part  pay- 
ment. 

Mr.  Serjt  Taidy  now  shewed  cause. — The  only  question 
is,  whether  a  defendant  in  an  action,  who  gives  a  bail  bond 
to  the  sheriff,  and  becomes  bankrupt,  but  after  plea  pleaded 
and  verdict  obtained,  in  a  suit  on  the  bond,  is  discharged 
froiii  die  damages  and  costs  of  such  suit,  if  he  obtains  his 
certificate  after  final  judgment  is  signed  i  The  debt  on  the 
bail  bond  could  not  be  proveable  under  the  commission, 
because  judgment  was  not  obtained  until  long  after  it  had 
jsaued.    The  cases  since  Longford  v.  Ellis  {a),  of  Ex  parte 


(«)  t  H.  Bl.  99,  n. 
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1810.        Hill  (a),  Ex  parte  Charlaib),  Walker  ▼•  Bame$(c),  and 
^^^^        Bums  t.  Gilbert  (d),  esteblish  this  princiide,  that  if  the  came 
9.  of  action  be  not  compkte  or  perfect,  even  although  the 

Eamei,  g|Q„  ^^p^|g  mpQ  ^oly  necessary  for  iu  compUtioD,  die  dabt 
cannot  be  proveabk  under  the  commission.  ^  [Mr.  Justice 
Bwrough* — Erparie  Charki  is  the  leading  case,  bot  theis, 
the  damages  innere  nnliqnidated,  and  incapable  of  beiag  re- 
duced to  certainty,  nntil  after  judgment.}  In  that  catei 
there  was  a  verdict  belbre  the  bankruptcy,  but  in  this  it  was 
afterwards,  which  makes  it  still  stronger.  If  this  had  been 
an  action  of  tort,  and  a  verdict  had  ascertained  tke  amoant 
of  the  damages,  before  an  act  of  bankruptcy  committed  bj 
the  defendant,  still  the  debt  could  not  be  proved  under  the 
corod^ismon.  The  case  of  Cockerell  v.  Owsiou(e)  bears  the 
strongest  resemblance  to  the  present,  where  it  was  deddedi 
that  if  a  bail  bond  to  a  AenS  be  not  forfeited  until  after 
die  bankruptcy,  the  debt  cannot  be  proved  under  the  coai- 
mission,  for  it  is  a  new  and  disttnet  cause  of  action.  Tbe 
ease  of  Boviefleur  w.  Coats  (f%  where  it  was  detenaioed, 
that  a  certificate  discharges  a  bankrupt  fi^m  a  debt  accruiiC 
before  the  commission,  although  judgment  be  not  obtained 
till  after  the  certificate  allowed,  is  contrary  to  principle 
and  law ;  for  costs  cannot  be  proved  under  a  commissiooi 
when  a  verdict  is  given  after  the  bankruptcy ;  and  Lord 
Mansfield  held,  that  the  penalty  being  forfeited,  the  debt  wai 
due,'  akhough  execution  could  not  be  taken  out  for  more 
than  the  damages;  and  the  case  of  The  Overseen  ^  Si^ 
Marikt  in  the  Fields  v.  barren  (g),  decided,  that  an  MPli- 
quidated  demand  arising  on  a  bastardy  bpnd,  was  not  prove* 
able  under  a  conumssion,  as  it  was  in  the  nature  of  debt 
•pon  a  contingency,  incapable  of  valuation,  and  conse* 
quently,    that    the  penalty  could   not    be    considered  ai 


(a)  11  Ves.  646.  (6)  14  Ea$t,  197.     S.  C.  16  V^8.  f  56. -^ 

(c)  1  Mar$h.  346 (d)  2  MumU  ^  SeUe.  70. (0  1^^*  ^* 

(/)  Ciwp.  95.  (y)  1  Bamew.  4"  Aid,  491. 
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the  debt^    for  the  purpose   of   proof   under   a    commis-        1820. 

sion. 

Mr.  Serjt.  Pell,  in  support  of  the  rule.— The  case  of 
Cockerilt  v.  Owston  is  distinguishable  from  the  present,  as  it 
did  not  appear  there,  whether  the  bond  was  forfeited  or  not  be- 
fore the  bankruptcy,  and  if  it  was  not  forfeited  until  after- 
wards^ it  is  quite  clear  that  it  could  not  be  proved  under  the 
commission.  The  case  of  Bouiefiour  v.  Coats  is  not  only  in 
point,  but  is  also  undistinguishable  from,  and  must  govern 
the  present;  and  the  doctrine  contained  in  that  case  has 
never  since  been  impugned.  The  question  in  the  case  of 
The  Overseers  of  St.  Martin  in  the  Fields  v.  Warren,  arose 
on  a  bastardy  bond,  on  which  it  was  necessary  to  assign 
breaches  ; — but  here,  the  original  debt  was  created,  and  its 
amount  ascertained  on  the  forfeiture  of  the  bond.  If  the 
damages  had  been  unliquidated,  the  argument  for  the  plain- 
tiff might  prevail.  The  general  principle  is,  that  if  a  de- 
mand in  the  nature  of  damages,  be  capable  of  being  li- 
qaidated  and  ascertained  at  the  time  of  the  bankruptcy, 
so  that  a  creditor  can  swear  to  the  amount,  he  may 
prove  it  as  a  debt  under  the  commission,  as  in  an  action 
of  assumpsit  on  a  quantum  meruit.  So,  in  Ex  parte 
Bay  {a)  it  was  held,  that  if  a  bond  be  given  to  replace 
stock  on  a  given  day,  it  may  be  proved,  if  the  bond.. is 
forfeited  before  the  bankruptcy  of  the  obligor.  The 
statute  5  Geo.  2.  c.  SO.  5«  7>  is  confirmatory  of  this  prin- 
ciple, as  bankrupts  are  thereby  discharged  from  all  debts 
due  or  owing  by  them  at  the  time  of  their  bankruptcy. 
Here,  the  original  debt  was  due  at  the  time  of  the  bank- 
ruptcy, and  as  bail  were  not  perfected,  the  bail  bond  waa 
assigned   to   the  plaintiff.       If,   therefore,    the    defendant 


(a)  r  V€$.  301. 
TOL.  IV.  A   A 


Eamis. 
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1829.  might  be  discbaiged  from  the  origmal  debt,  he  mi^ht  be 
v^^^  equally  so^  from  this  subsequent  and  substituted  debt.  In 
9.  Scottv.  Afnbrote{a),  it  was  determined,  that  costs  in  m 

action  bear  relation  to  the  original  debt,  and  are  to  be  rec- 
koned parcel  of  it.      If,  therefore,  the  debt  is  discbargedi 
by  the  debtor's  having  become  a  certificated  bankrupt,  so  tre 
the  costs;   and  it  was  there  further  held,  that  costs  in  error, 
have  the  same  relation  as  costs  in  the  action.    Independ- 
ently of  that  case,  however,  Boutefiour  v.  Coatz  b  of  itself 
sufficient,  to  shew  that  the  defendant  is  discharged  by  bu 
certificate  from  the  damages  and  costs  incurred  in  the  action 
on  the  bail  bond,  and  that  of  Ex  parte  Charks,  and  the 
others  which  have  established,  that  where  the  cause  of  ac- 
tion is  incomplete,   the   debt   is  not  proveable  under  the 
commission,   are  wholly  beside    the   present    question,  ss 
here  the  debt'  might  have  been  sworn  to  at  the  time  of  the 
bankruptcy. 

Lord  Chief  Justice  Dallas.— The  rule  that  must  go- 
vern cases  of  this  description  is  perfectly  clear,  viz.  that  no 
debt  can  be  barred  by  the  certificate  of  a  bankrupt,  unless 
Buch  debt  be  contracted  with  certainty  before  his  bankruptcy. 
Here,  the  defendant  had  given  a  bail  bond,  and  bail  not 
having  been  perfected  in  the  original  action,  which  bad  been 
commenced,  against  him,  the  amount  of  the  original  debt 
was  clearly  ascertainable  before  the  bankruptcy,  and  therefore 
might  have  been  proved  under  the  commission.  Independently 
of  this,   however,  the  case  of  Boutefiour  v.  Coat$  is  pre* 
cisely  in  point,   and  decisive  of  the  present  question— the 
principle  of  which  has  never  since  been  over-ruled,  or  even 
questioned ;  and  in  Scott  v*  jtmbrose,  it  was  held,  that  costs 
in  a  suit  have  relation  to  the  original  debt.     If,  therefore, 
the  debt  be  discharged,   the  same   rule    applies  to  costSi 


(€)  S  Mmi.  4r  Sdm.  3t6. 
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and  it  appean  that  even  coflto  in  errof  may  be  amnylated  IBHik 

to  coats  in  a  canse^  and  as  constituting  part  of  tbe  ori^al  ^imBAag 

debt    On  the  decision  of  both  these  cases,  therefore,  I  am  ^  ^• 
of  opinion,  that  this  rule  must  be  made  absolute* 

Mr.  Justice  Burbouoh^ — ^I  am  of  the  same  opimoo^ 
The  case  Ex  parte  Charles  is  wholly  inapplicable  to  the 
present.  That  was  an  action  for  a  breach  of  promise  x  of 
mnriage;  and  after  verdict,  bat  before  judgment,  the  plain- 
tiff took  out  a  commission  of  bankrupt  against  the  de^ 
iendant,  and  it  was  held  not  to  be  a  good  petitioning 
creditor's  debt.  There,  too,  the  damages  were  unliqut** 
dated  until  the  judgment  ;-^— on  which  principle  the  decision 
of  the  Court  turned.  Herci  however,  there  was  a  penalty 
which  constituted  a  debt,  proveable  under  the  commission. 
In  cases  of  annuities,  the  Court  of  Chancery  has  admitted  the 
amount  of  the  contingent  debt  to  be  valued  and  proved ;  the 
estimation  being  made  according  to  the  duration  of  the  life 
of  the  annuitant  (a).  If  this  had  been  an  action  of  tort,  the 
case  might  have  been  different ;  but  the  substance  of  the 
action  on  the  bail  bond  is  to  enable  the  plaintiff  to  recover 
tbe  amount  of  his  debt  in  the  original  suit.  I  fully 
concur  with  my  Lord  Chief  Justice,  in  thinking  that  the 
case  of  Boutefiour  v.  Coats  is  precisely  in  point,  the  deci« 
sion  of  which  cannot  now  be  doubted^  and  therefore,  the  de^ 
fendant  is  discharged  by  his  certificate,  from  the  damages  and 
costs  incurred  in  the  action  brought  against  him  by  the  plain^ 
tiff  on  the  bsul  bond. 

Mr.  Justice  Richabdson. — I  am  of  the  same  opinion* 
The  action  on  the  bail  bond  was  brought  to  recover  the 
amount  of  the  original  debt.    It  is  therefore  the  same  in 


(€)  See  £x  jHBTle  U  Compte\  1  AJtIu  S51« 
A  A  d 


S56 


CASKS  IN  BASTER  TERM» 


1820. 


DmSDALB 

EAMfct. 


substance  ;  and  from  the  case  of  Scoti  v.  Ambrose,  it  ap- 
pears that  the  costs  are  accessorial,  and  bear  relation  to 
the  original  debt.  In  Mr.  Jbrefs  MS.  note  of  the  case  of 
Graham  v.  Benton  (a),  where  an  action  was  brought  agaiost 
the  defendant,  a  bankrupt,  for  a  debt  due  before  hu  bank- 
ruptcy,  and  judgment  was  given  thereon,  and  a  writ  of  error 
was  brought,  and  then  he  obtained  his  certificate,  and  after- 
wards judgment  was  aflSrmed  on  the  writ  of  error,  and  the 
defendant  taken  in  execution  for  the  debt  and  costs,  the 
Court  are  made  to  say,  '^  The  defendant  being  a  bankrupt, 
and  having  delivered  up  his  effects,  it  was  unjust  to  prose- 
cute the  original  action ;  and  as  he  bad  no  defence  against 
that  for  want  of  his  certificate*  the  writ  of  error  was  ne- 
cessary to  suspend  execution  till  the  certificate  could  be 
had ; — and  though  the  costs  on  the  affirmance  are  strictly  a 
new  demand,  yet  they  ought  to  be  considered  as  attendant 
upon,  and  springing  from  the  original  one :  so  the  defendant 
ought  to  be  discharged  frum  both." 

Rule  absolute. 


(a)  Cited  14  Ea$t^  tOl. 


Tharsdiy, 
April  t7. 

A  plaintiff  re- 
ttdent  in  Ire* 
land  is  bound 
to  give  security 
for  costs,  al- 
though he  may 
sometimes 
come  over  and 
sojourn  in  this 
country. 


Mahon  v.  Mabtinez.    ^ 

Mb.  Serjt.  Pell,  on  a  former  day  in  thb  Term,  had  ob- 
tained a  rule  nisi,  that  the  proceedings  in  this  cause  might  be 
stayed,  until  the  plaintiff  gave  security  for  costs,  on  an  affidavit 
which  stated,  that  he  was  resident  in  Ireland,  or  elsewhere^ 
out  of  the  jurisdiction  of  this  Court. 

Mr.  Serjt.  Onslow  now  shewed  cause,  on  an  aflUavit  of 
the  clerk  to  the  plaintiff's  attorney,  who  swore,  that  the 
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plaintiff  was  alternately  residing  in  London  and  Dublin,  9od  1820. 
contended,  that  be  therefore  did  not  come  within  the  rule  ^1^^^ 
requiring  him  to  give  such  security.  v- 

But  the  Court  held,  that  the  affidavit  in  support  of  the 
rule  was  sufficient ;  and  it  was  consequeutly  made 

Absolute  (a)/ 

(«)  See  1  Tidd.  7th  edit.  552. 


'  CromACK  r.  HeATHCOTS.  Saturday^ 

April  s9. 

This  was  an   action  of   trespass,  brought  agamst  the  de-  Commiuiica* 
fendant,  as  sheriff  of  the  county  of  Hertford,   tor   break-  a'partj^o  an^ 
ing  and  entering  the  plaintiff's  house,  and  seizing  and  sell-  cOTfideotiaT 

iog  his  stock  and  furniture,  under  a  writ  of  fieri  facias.  although  they 

^  '  ^        -^  do  not  relate 

to  a  canse  ex- 

At  the  trial  of  the  cause  before  Chief  Baron  Richards,  prog^iw  a^he 

at  the  last  Assizes  at  Hertford,  the  question  was,  whether  *™®  ^^^  J^*^® 

the  property  belonged  to  the  plaintiff  or  his  father,  who  had  fore,  where  an 

assigned  it  by  bill  of  sale  to  the  former,  shortly  before  the  applied^trby 

execution  had  issued  against  him  (the  father)  i    To  prove  Jrewe  a  deed 

that  the  assignment  was  fraudulent,  the  defendant  offered  to  by  whieh  his 

call  an  attorney,  to  whom  the  plaintiff's  father  had  applied  to  be  assigned 

to  prepare  it,  which  he  had  declined  doing,  as  he  was  aware  ^tedThat*^"^ 

that  an  execution  had  been  previously  issued  against  him.  there  was  no 

■^        ,       '  .  "  consideration 

llie  father  told  him,  that  no  consideration   had  been  given  for  the  assign- 

for  the  assignment  by  his  son,  but  that  he  was  to  consider  the  attorney^ 

refnsed  to  pre« 
pare  it,  and  it 
wa«  afterwards  drawn  by  another  :^Held,  that  snch  attorney  was  precladed 
from  giving  evidence  of  that  fact,  in  an  action  brought  by  the  son,  in  which  the 
Talidity  of  the  deed  was  attempted  to  be  disputed,  aluioogh  he  was  i|ot  em- 
ployed ill  the  cause* 


CftOMACE 
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1090.  that  disclosure  as  a  confidential  commumcation.  The  attor- 
ney then  absolutely  refused  to  draw  the  deed,  whidi  was  af- 
terwards prepared  by  another  attorney,  who  was  also  em* 
Bbatbcotb.  pi^jy^  1^  conduct  the  present  action.  The  learned  Baron 
diought  that  this  was  a  confidential  communication,  made  by 
a  client  to  his  attorney,  and  therefore  did  not  allow  the 
latter  to  be  examined  as  a  witness ;  and  the  Jury  found  a 
verdict  for  the  plamtiff,  damages  ^300. 

Mr.  Serjt.  Taddy  now  moved  that  this  verdict  might  be 
set  aside,  and  a  new  trial  granted,  and  submitted,  that  the 
evidence  of  the  attorney  ought  to  have  been  received,  ai 
the  rule,  that  confidential  communications  between  attorney 
and  client  are  not  to  be  revealed,  is  confined  to  such  com- 
munications only  as  are  made  with  reference  to  profes^nsl 
busmess,  during  the  relation  of  attorney  and  client,  in  the 
progress  of  a  cause.  Lord  Chief  Justice  Abbott,  in  a  late 
case  (<!),,  allowed  an  attdmey  to  be  examined  as  to  a  deed  he 
had  drawn  respecting  a  dissolution  of  partnership.  So,  in  Duf- 
fin  V.  Smiik  (6),  which  was  an  action  of  debt  on  bond,  the 
plaintiff's  attorney  was  admitted  by  Lord  Kenyon  to  prove 
that  the  bond  had  been  given  on  an  usurious  conndefa- 
tion.  In  Cobden  v.  Kendrick{c\  where,  after  a  compro- 
mise, though  before  the  final  conclusion  of  a  caase,  a  party 
told  his  attorney,  by  way  of  exultation,  that  he  had  snc- 
ceeded  in  recovering  a  sum  of  money  to  which  he  was  not 
entitled,  it  was  held,  that  the  attorney  might  prove  thin  fac^ 
because  it  was  not  a  confidential  commuaication ;  and  the 
Court  there  observed  (<{),  that  the  difierence  is,  whedier  the 
communication  was  made  by  the  dient  to  his  attoraey,  in 
confidence,  as  instructions  for  cooductbg  his  cause,  or  a 
mere  grati$  dkttm.     In  The  Duchess  of  Kingston's  easeie). 


(a)  Wadawarth  v.  BamthaWy  Sittings  after  HOory  Term,  18l9.< 
(fr)  Peake's  N.  P.  C.  Sd  edit  146.-  ■■  (c)  4  T€rm  tUp.  4S1.- 
(fi)  Id.  43S.  .    (e)  11  St.  Tr.  S5S. 
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Lord  Mantfidd  mA,  tbat  an  attorney  may  be  called  and  2820. 
qaeBtioned  as  to  a  collateral  fact  withm  his  own  knowledge,  ^^^^^ 
or  to  a  iact  which  he  might  have  known,  without  being  en-  «. 

trusted  as  an  attorney  in  the  cause.  The  case  of  Wikon  ▼.  HiATHcora. 
BaMdl{a)  decided,  that  an  attorney,  not  employed  as  suGh> 
in  die  particular  busmess  which  is  the  subject  of  enquiry,  is 
not  within  the  rule,  although  he  may  have  been  consulted 
confidentially.  That  case  bears  a  strong  analogy  to  die 
present;  and  Dii  Barri  v.  jUveite{b),  merely  decided,  that 
a  person  who  acts  as  interpreter  between  an  attorney  and  his 
client,  stands  precisely  in  the  same  situation  as  the  attorney 
himself.  Still,  however,  the  rule  is  confined  to  com- 
munications made  by  a  client  to  his  attorney  within  the  pro- 
gress of  the  cause  m  which  die  parties  may  be  engaged. 

Liord  Chief  Justice  Dallas^ — ^In  this  case,  the  plaintiflf's 
father  applied  to  an  attorney  to  prepare  a  deed,  the  effect 
of  mrhich  was,  to  assign  his  property  to  hb  son.  Hie 
attorney,  however,  being  aware  of  his  circumstances,  and 
that  an  execution  had  previously  issued  against  him,  refused 
to  draw  it.  In  fViUon  v.  Rastall,  Lord  Kenyan  said  (c), 
that  ''in  order  to  see  whether  the  party  offered  as  a  witness 
were  privileged  or  not,  it  was  necessary  to  enquire  whether 
he  was  in  the  situation  which  he  assumed  to  himself,  viz. 
whether  he  was  in  a  situation  over  whose  conduct  his 
client  had  an  interest  i  and  his  Lordship  observed,  that  it 
expressly  appeared  from  his  own  evidence,  that  he  was 
not,  nor  could  he  be  employed  as  an  attorney.''  Here, 
however,  the  party  was  an  attorney,  and  the  father  went 
to  consult  him  on  professional  business.  I  own,  however, 
I  was  at  first  rather  sti^ered  as  to  what  fell  from  my 
Brother  Taddjf,   that  protection  can  only  be    extended  to 


(a)  4  Term  Rep,  iSS.  (6)  Feake'$  N.  P.  C.  5d  edit  108.- 

(c)  4  Tertn  Rtp.  758. 


Crohack 
hcatiicots. 
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}aitt>.  tbose  communicaUons  which  are  made  between  attornies 
and  their  clients,  relative  to  a  cause  existing  at  the  time, 
or  about  to  be  commenced  when  such  communications 
are  made.  It  does  not  appear  to  me,  however,  that  the 
cases  cited  in  support  of  that  proposition  bear  it  out. 
But  it  is  quite  clear,  that  they  are  inapplicable  to  the  pre- 
sent, where  the  plaintiff's  father  went  to  an  attorney,  to 
prepare  a  deed,  by  vihich  his  property  might  be  conveyed 
to  his  son,  and  having  given  him  the  necessary  directiooSi 
he  observed,  that  no  consideration  had  been  given  for  the 
assignment,  on  which  the  attorney  refused  to  draw  it.  Tins 
must  be  considered  as  a  confidential  communication,  and 
whether  the  attorney  were  employed  in  the  cause  or  not, 
seems  to  me  to  be  wholly  immaterial,  and  consequently,  I 
have  not  the  least  doubt  but  that  his  rejection  as  a  nitness 
at  the  trial,  was  not  only  perfectly  right,  but  consistent  with 
the  long-established  principles  of  law. 

Mr.  Justice  Burrouoh. — I  entertain  no  doubt  what- 
^ver,  but  that  the  testimony  of  this  witness  was  most  pro- 
perly rejected.  It  would  be  most  mischievous,  if  a  commu- 
nication of  this  nature  could  be  disclosed,  and  I  take  the 
rule  to  be,  that  wherever  an  attorney  is  consulted  profes* 
tonally  by  his  client,  the  communications  made  to  him  must 
be  considered  as  confidential,  whether  they  relate  to  a  cause 
then  in  progress  or  not. 

Mr.  Justice  Richardsok. — If  a  party  employ  an  attor- 
ney to  sell  an  estate,  and  it  turns  out,  ou  consulting  him, 
that  the  title  is  defective,  can  such  attorney  disclose  the  de- 
fect i  I  never  before  heard  that  communications  made  by 
a  client  to  bis  attorney  were  to  be  confined  to  those  made 
in  the  progress  of  a  cause ;  on  the  contrary,  I  have  always 
understood  that  they  extended  to  all  professional  business 
that  may  be  conducted  between  them,  and  I  therefore  fully 
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concur  with  the  Court  id  thinking,  that  the  testimony  of  tbi^ 

witness  was  oioU  properly  rtjected  at  the  trial.  Crowack 


Rule  refused. 


r. 
Hkatucote. 


An  application  Was  aluo  made  for  a  new  trial  in  this  canse,  on  two 
other  grounds :— first,  that  the  assignment  was  in  itself  fraudulent ;  se- 
condly, that  there  had  been  no  change  of  possession,  so  as  to  vest  the 
property  in  the  plaintiff.  Both  these  questions  the  Lord  Chief  Baron 
left  to  the  Jury,  on  the  evidence,  and  they  fonnd  a  general  verdict  for  the 
pfauntlff.  Mr.  Seijt  Taddy,  in  support  of  the  latter  objection,  now  cited 
the  case  of  H'ordall  v.  Smith  (a),  where  it  was  held,  that  an  assignment  of 
personal  property  was  void  as  against  creditors,  unless  there  be  a  com- 
plete change  of  possession,  and  that  it  is  not  enough  that  a  person 
is  pot  in  to  keep  possession  jointly  with  the  assignor,  and  he  relied  on 
the  expressions  used  by  Lord  EUenborough  in  that  case.  But  the  Court 
held,  that  they  were  precluded  from  disturbing  the  verdict  on  those  ob* 
jections,  as  it  negatived  fraud,  and  observed,  that  the  case  of  fVord^l 
V.  Smith  had  been  frequently  dissented  from,  and  that  from  Kidd  v. 
Jiatcliiuon  (ft),  and  several  sYibseqnent  decisions,  the  question  whether  a 
bill  of  sale  be  fraudulent  in  its  concoction  or  not,  is  a  matter  of  fact 
fur  a  Jury  to  decide  ;  and  they  intimated,  that  they  would  confer  with 
the  Chief  Baron  as  to  the  change  of  possession—and  on  this  day  Lord 
Chief  Justice  DattoM  said,  that  that  learned  Judge  was  perfecUy  satis- 
fied with  the  verdict.  The  rule,  therefore,  as  to  those  objections,  was 
also 

Refused. 


(a)  1  Campb.  SS3.< 


(6)  2  B<w.  ^  Put.  59. 


UossACK  and  others.  Assignees  of  Osbourne^  a  Bank- 
rupt V.  Masson. 


Saturday, 
April  29. 


This  was  an  action  of  trover,  brought  by  the  plaintiffs,  as  The  owner  of 

assignees  of  Osbourne,  a  bankrupt,  to  recover  from,  the  de-  JignS  ^her 

to  persons 
abroad,  who 
hypothecated  her,  and  directed  the  Captain  to  sign  a  bottomry  bond^  On  her 
arrival  in  London^  he,  by  their  direction,  delivered  the  register  to  the  defendant 
(the  agent  of  the  consignees),who  i^ave  it  to  their  solicitor,  to  institute  proceedings 
In  the  Court  of  Admiralty,  on  tlie  bottomry  bond.  The  ship  was  sold,  bv  order  of 
that  Court,  and  the  register  decreed  to  be  given  up  to  the  purchaser.  The  ovmer 
became  bankrupt,  and  his  assignees  brought  an  action  of  trover  for  the  regi- 
ster : — Held,  that  they  could  not  recover,  as  they  might  have  appeared  in  &e 
Admiralty  Court,  and  prevented  the  sale  of  tlie  vessel,  and  as  the  delirery  of 
the  register  to  the  purchaser,  under  the  decree  of  that  Court,  was  not  a  con- 
version. ^ 
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1820.       fendant  the  certificate  olF  register  of  the  ship  Jtdldtaa,  oF 
fioBiiACK     ^^^^  ^^  bankmpt  was  the  owner  at  the  time  bf  his  bank- 
ruptcy. 


Massok. 


At  the  trial  of  the  cause  before  Mr.  Justice  Burroygkf 
at  Gmldhall,  at  the  Sittmgs  after  the  last  Term,  it  appeared 
that  the  bankrupt,  in  July,  1817^  had  consigned  the  ship  to 
West  and  Co.  in  Jamaica,  by  the  recommendation  of  the 
defendant^  their  agent  in  London,  and  who  employed  her 
improperly,  and  eventually  obtained  a  bottomry  bond  on  her, 
for  her  full  value.  The  master  swore  that  such  bond  was 
Unnecessary,  and  that  he  was  compelled  to  sign  it,  under  the 
directions  of  West  and  Co.  On  her  arrival  in  this  country, 
he  quitted  her,  and  delivered  her  certificate  of  register,  and 
other  papers,  to  the  defendant  (being  directed  to  do  so  by 
West  and  Co.),  who  having  got  the  vessel  reported  and  en- 
tered at  the  Custom-house,  handed  the  papers  over  to  the 
attorney  of  West  and  Co.  to  enable  proceedings  to  be  taken 
on  the  bottomry  bond  in  the  Admiralty  Court.  A  suit  was 
afterwards  commenced  there  by  We^  and  Co.  as  the  holders  of 
the  bond,  and  a  proctor  appeared  for  the  plaintiffs,  as  assignees 
of  Oabourne  the  owner.  The  ship  was  eventually  sold  by  the 
order  of  that  Court,  who  decreed  the  register  to  be  delivered 
up  to  the  purchaser,  which  was  accmtlingly  done. — For  the 
plaintiffs  it  was  contended,  that  the  defendant  was  not  justi- 
fied in  delivering  over  the  register  to  ^ei^  and  Co/s  attorney, 
who  gave  it  to  the  officer  of  the  Admiralty  Court,  they  having 
demanded  it  before  the  sale  of  the  vessel — and  that  the  de- 
tention by  the  defendant,  in  the  first  instance,  was  illegal, 
and  consequently,  that  the  delivery  was  a  conversion.  The 
learned  Judge,  however,  was  of  opinion,  that  the  plaintiflb 
were  not  entitled  to  recover,  as  they  had  not  opposed  the 
sale  of  the  ship  in  the  Admiralty  Court,  and  that,  even  if 
they  had,  they  might  afterwards  have  objected  to  the  deliveiy 
of  the  register;  and  he  accordingly  directed  a  nonsuit 
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Mr.  Seqt.  Fat^han  now  applied  for  a  rule  ntn'^  that  diia        1820. 
aonstiit  might  be  set  aside,  and  a  new  trial  granted^  or  that      h^^^^ 
a  Teitiict  might  be  entered  for  the  plaintiffs,  and  submitted,  «• 

that  although  they  might  have  olgected  to  the  deliver;  of 
Ae  register  to  the  purchaser  of  the  vessel,  under  the  decree 
of  the  Admiralty  Coort,  still,  diat  the  defendant  was  gailty 
of  a  conversion,  by  recdving  it  fix>m  the  captain,  and  hand- 
ing it  over  to  the  attorney  of  West  and  Co.  The  proceedings 
there,  afford  no  answer  to  the  present  action,  as  at  Ae  utmost, 
they  can  only  go  in  mitigation  of  damages.  The  AdminSty 
decree  did  not  apply  to  the  register,  to  which  the  plabtifls 
were  unquestionably  entitled,  at  the  time  the  defendant  re- 
ceived it  from  the  master  of  the  vessel.  Had  it  been  delivered 
to  them,  they  must  have  been  cited  to  bring  it  into  the  Conrt 
of  Admiralty,  and  they  would  then  have  had  an  opportunity 
of  olgecting  to  the  sale.  The  reason  for  then*  not  appear- 
ing there  was,  because  they  had  rocnrred  the  expence  of 
bringing  the  present  action.  Besides,  the  suit  there  was 
ultimately  dismbsed,  which  amounted  to  an  acknowledgment 
that  the  bottomry  bond  was  frandnlent  and  void,  and  had 
been  improperly  obtained  from  the  captain,  who  had  been 
compelled  to  sign  the  same.  Until  a  libel  had  been  given 
by  the  defendant  in  the  Adftiiralty  Court,  the  plaintiffs  could 
not  enter  iMo  the  merits,  and  the  suit  there  was  distnissed 
before  libel,  wliich  is  equivalent  to  a  non-pros.  Although, 
therefore,  the  plaintiffs  may  have  avoided  the  opportunity  of 
contesting  the  validity  of  the  bottomry  bond^  and  objecting 
to  the  sale  of  the  ship,  still,  those  circumstances  afford  no 
answer  to  the  conversion  of  the  register,  which  had  been  pre- 
viously consummated. 

Lord  Chief  Justice  Dallas. — I  am  of  opinion  that 
under  the  fiicts  of  thtt  case,  there  is  no  grornid  whatever  for 
the  present  application.  It  appears  that  the  defendant  was 
agent  to  fVest  and  Co,  who  were  resident  in  Jamaica,  and 
to  whom  the  buikrupt  had  consigned  a  vessel,  of  which  he 
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1820.        was  the  owner.    While  there,  she  was  hypothecated,  and 
although  the  master  said  it  was  unnecessary,  he  signed  a 


HOSSACK 


Mamoji* 


9.  deed  of  hypothecation,  as  well  as  a  bottomry  bond.    On  the 

arrival  of  the  vessel  in  this  country,  the  register  and  other 
papers  belonging  to  her,  were  delivered  by  the  master  to  the 
defendant^  by  the  direction  of  fVe$i  and  Co.  who  afterwards 
instituted  a  suit  in  the  Admiralty  Court  on  the  bottomry 
bond.  The  defendant,  in  the  first  instance,  delivered  oter 
the  register  to  their  attorney,  for  the  purpose  of  commeociog 
proceedings  there,  and  it  was  afterwards  handed  over  to  a.i 
officer  of  that  Court^  who  had  competent  jurisdictioo  to 
order  such  delivery,  for  the  purpose  of  completing  the  sale 
of  the  vessel.  That,  therefore,  was  not  an  unlawful  con- 
version, for  the  party  would  be  liable  to  contempt  if  he  had 
disobeyed  such  order.  The  plaintiffs  had  notice  of  the 
proceedings  in  the  Admiralty  Court,  and  might  have  opposed 
tlie  order  for  the  sale  of  the  vessel,  and  it  appears  they 
might  have  interposed  subsequently  to  that  event.  If  tliis 
did  not  amount  to  an  acquiescence  of  the  sale  on  their  parts, 
still,  they  took  no  steps  whatever  to  oppose  it.  Afterwards, 
however,  the  Judge  of  that  Court  ordered  the  register  to  be 
delivered  up,  as  being  necessary  to  complete  the  tide  to  the 
vendee  on  the  sale  of  the  ship.  He  hii^d  a  competent  juris- 
diction so  to  do,  and  I  therefore  think  that  such  a  delivery 
cannot  be  deemed  an  unlawful  conversion.  At  all  events, 
the  plaintiffs  may  have  their  remedy  by  bringing  another 
action. 

Mr.  Justice  Burrouoh. — When  the  facts  of  this  case 
were  fully  understood  at  the  trial,  I  entertained  no  doubt 
whatever.  At  first,  they  appeared  to  be  complicated ;  but 
the  proceedings  in  the  Admiralty  Court  were  eventual!; 
proved  to  have  been  regular.  The  plaintiffs,  as  assignees 
of  the  bankrupt,  demanded  the  register  from  the  defendant, 
qn  the  5th  of  December ^  1818,  wlien  the  supposed  conver- 
sion took  place,  but  the  8uit  was  commenced  in  the  Admi- 


V. 

MA«ioir.- 
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ralty  Court  on  the  28th  of  November  precediug.      After        1B20. 

the  commenceinent  of  that  suit,    the  ship  was  seized,  and      hossack 

the  parties  were  cited  to  appear.     The  plaintiffs  might  have 

appeared  three  days  after  that  citation,  and  it  was  proved 

that  a  proctor  was  present  on  their  behalf.    They  might  then 

have  contracted  for  the  vessel,  or  given  bail,  and  disputed  or 

prevented  the  sale ;    but  they  did  neither.    After  the  ship 

had  been  sold,  it  became  necessary  to  give  up  the  register  to 

the  vendee,  for  the  purpose  of  completing  his  title.    No  ob« 

jection  was  even  then   made  by  the  plaintiffs,  and  the  sale 

could  not  be  perfected  without  the  delivery  of  the  register, 

which   was   ordered    by  the  Court   of    Admiralty,  having 

full  jurisdiction  to  make  such  an  order.    The  Captain  had 

a  property  in  the  vessel,  although  he  was  not  an  equal  part 

owner  with  the  bankrupt,  and  when  he  delivered  the  register 

to  the  defendant,  nothing  whatever  was  said  as  to  the  bot* 

tomry  bond.     I  therefore  am  of  opinion,  that  the  plaintiffs 

are  not  entitled  to  recover  in  this  action. 

Mr.  Justice  Richarpsgn. — I  am  entirely  of  the  same 
opinion.  The  defendant,  in  the  first  instance,  received  die 
register  through  the  directions  of  West  and  Co,  and  it  was 
eventually  delivered  over  to  the  purchaser  of  the  ship,  in 
pursuance  of  a  decree  of  the  Court  of  Admiralty,  which  had 
competent  jurisdiction  to  make  such  an  order.  That  cannot* 
amount  to  a  conversion. 

Rule  re/used. 
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smfd^y,  ^*  ^  Pbabsqn. 

April  S9. 

The  Gonrt  will  Miu  Serjt  B/bstef  moved,  that  Pearton  the  younger,  might 

^^^inthe     he  brought  up  on  9^  habeas  cofpus,  on  an  affidavit  which 

^KJ^!!!!ffi:    «tated,  that  he  had  absconded  from  his  father,  without  his 
to  bring  np  an  '  ' 

inhnu  who       knowledge  or  consent,  to  the  house  of  a  person  by  the  name 
had  abflcooded  ...  • 

from  his  ft-       of  RickardMOtif  who  was  then  resident  inYorkshire ;  that  the 

^aio^  by?  Cither  wei^  to  enq^uire  for  him  there,  when  Richardton  said, 
wSi^nt^  uT  ^^^  ^  ^^  i^^'^f  wd  not  then  an  inmate  in  his  house ;  that 
a  constable  afterwards  wrote  the  father,  that  his  son  was 
still  there ;  that  the  former  ^gam  went  there,  when  Richard^ 
son  confined  his  son,  and  said  that  he  was  his  {Richardsom^s) 
« apprentice;  that  the  son  was  only  thirteen  years  of  age,  and 
that  his  iather,  although  assisted  by  the  constable,  could  not 
taHe  him  out  of  Richardson's  bouse,  he  havipg  locked  him 
up  for  the  purpose  of  preventing  them  from  so  doing. 

On  the  Court's  enquiring,  whether  this  waa  not  in  the  na- 
ture of  an  application  for  a  rule  nisi,  that  the  writ  might 
i^ue?  the  learped  Seirjeant  referred  to  Woois  case  (a),  to 
shew  that  this  Court  has  a  general  jurisdiction  to  grant  writs 
of  habeas  corpus,  in  all  cases  whatsoever,  in  the  first  in- 
stance. He  also  cited  the  case  of  The  Kif^  v.  Penelope 
Smith  (6),  on  which  the  application  was 

Granted  (c). 


(o)  3  JriU.  172.— —(6)  2  Stra.  98S. 
(e)  In  the  cfoe  of  The  King  ▼.  DeUnal*^  Lord  Mmufidd  ndd,  that 
^  In  cases  of  writs  of  habeas  eorfm^  directed  to  priTate  persons,  *  to 
bring  ap  infants/  the  Court  is  bound,  ex  dehiio  Ju$Utimf  to  set  the  tnibnl 
Aree  from  an  improper  restraint,  but  they  are  not  bound  to  deliTcr 
them  over  to  any  body,  nor  to  give  them  any  privilege ;— that  this  most 
be  left  to  their  discretion,  according  to  the  eircnmitaoces  that  shaU  ap- 
pear before  them." 

•  3  BtoT.  1436. 
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Brandon  and  aiiodier  v.  Hubbard.  Tnesdaj, 

May  2d. 

Xhis  Vfis  an  action  of  astumpdt,  for  work  and  kbour.    At  i«.andB.wera 

the  trial  of  the  cause,  before  Mr.  Justice  Holr(y,dt  at  the  a»  attoniies. 

las^  AasiaEea  at  Stafo^d,  it  appeared  that  the  plaintiJb  weoe  app'Sbted^ 

in  partnership  as  attomies,  and  had  coninenced  this  m:tioB  ^^^J^^^J^ 

ilgainst  th^  defendant,  for  the  costs  of  preparing  a  replevin  Held,  that  lu 

bon^  by  one  of  the  pLuntiffs,  and  for  the  at^danceof  the  ^!^^^ 

other  as  a  witness  at  the.  trial.    Brandon  had  been  appointed  ^l^ff^^^J^ 

a  replevin  clerk  to  the  Sheriff,  and  all,  the  busiAess  rebtiiig  mast  be 

to  the  duties  of  that  oflke  was  transacted  by  him  alone.    It  aioneTaithoB^ 

was  proved,  that  the  defendi^it  came  to  the  ^aintiffs'  o|Sce,  |!^^{n^ 

where  their  seneral  business  was  transacted,  for  the  purpose  ^^  where 

-         ®  .    "^         he  and  B.  car- 

of  replevying  goods,  and  directed  a  bond  to  be  taken  in  suf*  riedon  their 

ficient  sureties,  which  was  accordingly  filled  up,  and  the  ^  tbuimeis. 
stamp  provided  in  their  oflSce.  For  the  defendaqt  U 
was  insisted,  that  the  present  action  was  not  maintainable 
at  the  suit  of  both  the  plaintiffs,  as  partners,  but  ^o^ld 
have  been  brought  in  the  name  of  Brandon  only,  as  he  alone 
had  been  appointed  replevin  clerk  to  the  Sheriff,  and  conse- 
quently that  the  expen9es  of  preparing  a  replevin  bond  could 
be  pfud  to  him  only.  The  learned  Judge  was  of  opinion  th^t 
the  objection  was  well  founded,  and  accordingly  directed  a 
nonsuit  Leave,  however,  was  given  the  pliun^ffs  to  move 
that  it  might  be  set  aside,  and  a  verdict  entered  for  them 
for  £4.  13s.  6d.  being  the  amount  of  the  costs  of  preparing 
Uie  replevin  bond. 

Mr.  Serjt.  Pe^ke  accordi^ly  now  moved,  that  the 
nomiuit  might  be  set  aside,  and  a  verdict  entered  for 
the  pl^ntiffs  for  tlurt  sum.  By  the  stable  1  &  ^  PA.  4 
M.  c.  12.  s.  3,  it  is  enacted,  that  the  Sheriff  shall  ap- 
point four  deputies,  who  shall  have  authority  m  his  name 
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1820.  to  make  replevies,  in  such  manner  as  the  Sheriff  oogbt 
BrTiidob  ^^  ^^>  "'"^  "^  replevin  bond  is  directed  to  be  taken  by  that 
statute;  and  by  the  11  Geo.  2.  c.  rg.  s.  23,  Sheriffs,  and 
other  officers  having  authority  to  grant  replevins,  may  take, 
in  tbeir  own  names,  from  the  plaintiff,  and  two  responsible 
persons  as  sureties,  a  bond  in  double  fhe  value  of  the  goods 
distrained,  Sic.  and  such  Sheriff,  or  other  officer,  shall, 
at  the  request  and  costs  Of  the  avowant,  assign  such  bond 
to  him,  by  indorsing  and  attesting  the  same.  Neither  of 
those  statutes,  which  are  the  only  ones  relative  to  officers  in 
replevin,  contain  any  direction  respecting  a  remuneration  to 
'  be  made,  either  to  the  Sheriff,  replevin  clerk^  or  other  officer 
who  should  prepare  the  bond.  Although,  therefore,  one  of 
the  plaintiffs  only  was  the  replevin  clerk,  stifl/^as  lie  was  id 
partnership  with  the  other,  the  costs  of  preparing  it  consti- 
tuted a  debt  due  to  both,  as  the  stamp  was  provided  by 
them  jointly,  and  the  business  done  relative  to  the  bond 
formed  part  of  the  joint  account  of  the  partnership.  In 
Willett  V.  Chambers  (a),  it  was  held,  that  if  two  are  partners 
as  attomies  and  conveyancers,  and  one  receive  money  to  be 
laid  out  on  mortgage,  the  other  is  liable  for  the  amount,  al- 
though his  partner  give  a  separate  receipt  for  it.  Both  the 
plaintiffs,  therefore,  might  join  in  bringing  ihe  present  ac« 
tion.  If  it  had  been  brought  against  ihem  by  the  distri- 
butor  of  stamps,  for  any  matter  or  deficiency  as  to  the 
stamp  on  the  bond,  it  would  have  been  no  answer  for  one 
of  them  to  have  stated,  that  he  alone  was  liable  as  a  re- 
plevin clerk. 

Lord  Chief  Justice  Dallas. — It  appears  that  the  learned 
Judge  who  tried  this  cause  thought  the  objection  taken  bj 
the  defendant  was  well  founded,  and  therefore  directed  a 
nonsuit;  and  I  entertain  no  doubt  whatever  that  his  direc- 
tion was  perfectly  right.     It  was  the  duty  of  Brandon  alone 

(«)  Cowp.   8U, 
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to  make  out  and  prepare  the  replevin  bond,  be  alone  being 
the  replevin  clerk,  and  his  partner  having  no  right  vvhatever 
to  interfere; — although tio  remuneration  is  given  by  statute  to 
a  replevin  clerk,  for  the  expences  of  preparing  a  replevin 
bond,  still,  as  Brandon  alone  acted  in  that  capacity,  the 
action  should  have  been  brought  in  his  name  only4 

Mr.  Justice  Bubrovgu  concurred. 

Mr.  Justice  Richardson. — ^The  defendant  applied  to 
Brandon  only,  for  the  purpose  of  having  a  replevin  bond 
prepared,  and^ch  application  was  made  to  him  in  his  ca- 
pact(j-of  TepteviB  clerk,  and  not  as  a  partner  with  the  co^ 
plaintiS»"for  business  conducted  by  them  on  their  general 
account* 

Rule  refusedi 


86» 
1820. 


Brandon 

r. 
Hubbard. 


MoRLET  V.  Law  and  BARRfeTt. 

Mr.  Serjt.  CrosSf  on  a  former  day  in  this  Term,  had  ob- 
tained a  rule  nisi,  that  the  testatum  capias  ad  respondendum, 
on  which  the  defendants  had  been  arrested  in  this  cause,  and 
the  proceedings  thereon,  might  be  set  aside  for  irregularity, 
and  that  th^  bail  bond  which  had  been  given,  might  be  deli- 
vered up  to  be  cancelled,  on  the  ground  of  a  misnomer  in  the 
plaintiff's  christian  name.  He  founded  his  motion  on  an  affi- 
dant  which  stated,  that  she  had  sued  by  the  christian  name  of 
Mary,  her  real  name  being  Martha,  and  that  she  had  never 
been  known  by  the  former  appellation.  He  observed,  that 
as  no  declaration  had  been  filed,  the  proceedings  might  b« 
set  aside  on  payment  of  the  costs  of  this  motion;  and  relied 

VOL.  IT.  B   B 


May  f. 

The  mUnomel' 
of  a  plaintiff 
in  a  writ  undci^ 
which  the  de- 
fendant is  ar- 
rested, can  on- 
ly be  taken  ad- 
vantage of  by 
plea  in  abate' 
ment. 
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1820.  on  the  c^seot  tVilksr.  Lorck(a)f  Mrhere  it  was  held,  thst 

J^*^"^  if  ^  defendant  be    arrested   by  a  wrong   christtan   name, 

ff.  the  Court  will  interfere,  and  discharge  him    on   motioai 

^*  and  not  leave  him  to  plead  his  misnomer  in  abatement* 

Mr.  Seijt.  Vaughan  now  shewed  cause. — ^Here,  there  ba 
misnomer  in  the  plaintiff's  christian  name  \  the  defendants 
therefore  might  have  treated  the  process  as  a  nullity :  or,  if 
the  plaintiff  had  declared,  Ihey  might  have  pleaded  in  abate- 
ment; but  such  misnomer  affords  no  ground  for  setting 
aside  the  proceedings  on  a  motion  of  this  description. 

Mr.  Serjt.  Crott^  in  support  of  the  rule. — The  defiendanti 
are  not  bound  to  wait  until  the  plaintiff  has  declared,  in 
order  to  put  in  their  plea  in  abatement; — ^the  irregularity 
might  have  been  waived  by  appearance. — In  Wilki  v.  Lord, 
the  defendant  was  in  custody,  and  shewed  by  affidavit  that  he 
was  never  called  by  the  name  of  Bernard,  until  the  sheriff  had 
arrested  him  by  that  name ;  and  no  distinction  can  be  drawn 
between  a  misnomer  of  the  plaintiff  or  of  the  defendant. 

%  Lord  Chief  Justice  Dallas. — ^This  is  a  case  of  a  mis- 

nomer in  the  christian  name  of  the  plaintiff.  In  The  Clerk 
of  the  Trustees  of  Taunton  Market  v.  Kimberley  (b),  it  was 
held,  that  a  misnomer  of  the  plaintiffs  should  be  pleaded  in 
abatement,  and  could  not  be  moved  in  arrest  of  judgment. 
In  Hole  V.  Finch  (c),  where  a  defendant  had  a  wrong  christian 
name  and  addition  given  him  in  a  writ  of  capias,  and  ap- 
peared, and  put  in  bail  by  his  right  name  and  addition, 
and  the  plaintiff  declared  against  him  by  such  right  name  and 
addition,  the  Court  would  not  interpose,  and  set  aside 
the  proceedings  for  irregularity.    In  Gardner  v.  fValker{d), 


(«)  S  T>nin*.  S99,— — (6)  S  Sir  W.  Bt.  nso.— ^c)  S  fVili.  S9S.— 
(d)  S  Anstr.  955. 
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where  the  name  of  the  plaintiff  was  mistaken  in  the  pro* 
cess  and  subsequent  pleadings,  and  the  mistake  was  disco- 
vered before  trial,  die  Court  of  Exchequer  gave  leave  to 
amend,  while  all  was  in  paper,  and  a  distinction  was  there 
drawi> between  the  misnomer  of  a  plaintiff  and  defendant; 
and  Mr«  Baron  nompson  doubted  whether,  if  the  amend- 
ment had  not  been  moved  for,  the  misnomer  would  have 
been  a  ground  of  nonsuit,  as  he  observed  the  objection 
might  have  been  taken  by  a  plea  in  abatement,  which 
seemed  a  proper  mode  to  take  advantage  of  it.  In 
Wilki  V.  Lorckf  the  defendant  was  discharged,  on  the 
ground  that  the  process  on  which  he  was  arrested  was  void 
ab  iniiio,  and  that  the  sheriff  who  took  him  was  a  tres^ 
passer,  and  liable  to  an  action  of  false  imprisonment  I 
therefore  think  that  the  misnomer  in  this  case  can  only  be 
taken  advantage  of  by  a  plea  in  abatement. 


1890. 


MORLST 

Law. 


Per  Curiam. 


Rule  discharged  (a), 
(a)  See  Kingston  t.  Uewellffn,  ante,  page  517. 


Gray  and  Others  v.  Shixlino.  Wedaetday^ 

May  S. 
This  was  an  action  on  the  case,  brought  by  the  plaintiffs,  as  where,  by  a 
proprietors  of  a  stage  coach,  against  the  defendant,  a  toIl«  L^t^^s^JI*^ 

e.  67,  a  certain 
toll  was  im- 
|Miied  on  carriages^  and  not  on  the  horses  drawing  them,  with  a  provision  tha^ 
no  persons  having  paid  such  tolls  and  producing  a  ticket,  shonld  be  again 
liable  on  the  same  day— and  by  a  subsequent  local  act,  49  Geo,  3.  c.  28,  re- 
citing  the  former  one,  the  old  tolls  were  repealed,  and  others  imposed  in 
respect  of  the  horses  drawing,  and  not  on  the  carriages,  but  all  the  provisions 
of  the  former  act  were  to  be  continued  as  fully  as  if  they  had  been  re- 
enacted  :— Held,  that  toll  having  been  paid  on  borftcs  passing  with  a  carriage, 
no  new  toll  was  demandable  on  the  same  horses  returning  the  same  day,  al- 
though drawing  a  different  carriage. 
B  B  2 
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1820.        gate  keeper,  for  detaining  their  coach^  and  horsesi  for  iM^ 
y^"^^        payment  of  toll  alleged  to  be  due  under  the  2  Geo.  3.  c .  67, 
v.  and  49  Geo.  S.  c.  28.     The  declaration  stated,  that  a  cer^ 

.  MiLUNc^  ^j^  tolUgate,  situate  in  the  parish  of  Lamberhuni,  in  the 
county  of  Kent,  commonly  called  Lamberhurst  Pound  Gate, 
erected,  standing,  and  being  upon  and  across  a  certab 
public  highway  in  that  parish,  was  and  is  a  gate,  ^rect« 
ed  by  virtue  of  a  certain  act  of  parliament,  nuide  and 
passed  in  the  2  Geo,  3.  intituled,  ''  An  act  for  continuing, 
enlargmg,  and  rendering  more  effectual,  so  much  of  an  act 
made  in  the  14  Geo.  2.  as  related  to  the  amendhig  and  re- 
pairing the  roads  leading  from  Kipping's  Cross  to  Ltomber' 
hurst  Pound,  Pullen's  Hill,  and  Flimwell,  in  tlie  said 
county  of  Kent ;"  and  that  the  plaintiffs,  after  the  passing  of 
the  said  act,  and  after  the  passing  of  a  certain  other  act  of 
parliament,  made  and  passed  in  tlie  49  Geo.  3.  intituled, 
**  An  act  for  continuing  the  term,  and  enlarging  the  powers 
of  two  acts  of  his  present  Majesty,  for  repairing  the  roads 
from  Kipping s  Cross  to  Lamberhurst  Pound  and  PuUetCs  Hill, 
in  the  county  of  Kent,  and  to  Flimwell  Vent,  in  the  county 
of  Sussex, **  and  certain, otiier  roads  in  the  said  acta  described; 
to  wit,  on  the  21  St  of  June,  18199at  the  parish  of  Lamberhurst 
aforesaid,  in  the  county  aforesaid,  were  lawfully  possessed  of 
divers,  to  wit,  four  horses,  which  then  and  there  drew  a  cer- 
tain coach  of  the  plaintiffs*,  in  and  along  the  said  highway, 
and  through  the  said  toll-gate,  and  that  for  their  ao  passing 
through  tlie  same,  the  plaintiffs  paid  to  the  defendant,  being 
the  toll-gate  keeper  appointed  to  collect  the  tolls  at  tlie  said 
gate,  the  toll  by  him  demanded  and  due  in  that  behalf,  by 
force  of  the  statute  in  such  case  made  and  provided,  add 
obtained  and  received  from  the  defendant,  so  being  such  toll- 
gate  keeper,  a  proper  and  sufficient  ticket,  denoting  the  due 
payment  of  such  toll ;  and  that  afterwards,  and  before  twelve 
o'clock  at  night  of  the  same  day,  to  wit,  at  three  o'clock  of 
tb<  afternoon  of  that  day,  the  same  horses  were  lawfully 
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drawing  another  and  different  coach  of  the  plaintiffs,  io  and  1820, 
along  the  said  highway,  and  near  to  the  said  gate,  for  the  ^^ 
purpose  of  oassing  through  the  sanie  free  of  toll,  and  for  o. 

that  purpose  this  plaintiffs  then  and  there  presented  and 
shewed  to  the  defendant  the  aforesaid  ticket,  and  demanded 
permission  of  the  defendant^  as  and  still  being  such  toll-gate 
keeper,  to  pass  through  the  said  gate  with  the  said  horses, 
arid  the  said  last-mentioned  coach,  free  of  toll,  according  to 
the  form  of  the  statute,  &c. : — ^yet  that  the  defendant,  well 
knowing  ^be  preipises,  but  contriving  to  injure  the  plaintiffs, 
did  not  Qor  would,  suffer  or  permit  the  said  horses,  with  the 
last-mentioned  coach,  so  to  pass  through  the  said  gate  free 
of  toll,  but  wholly  refused  so  to  do,  and,  oh  the  contrary 
(hereof,  falsely  and  dei:eitflillj  pretending  that  a  certain  toll, 
to  wit,  the  sum  of  I5.  4d.  was  due  and  payable  to  the  de- 
fendant, under  and  by  virtue  of  the  statute,  &c.  to  wit,  on, 
&c.  at,  8lc.  aforesaid,  wrongfully  and  injuriously,  closed  and 
fastened  the  said  gate,  and  kept  and  continued  the  same  sq 
closed  and  fastened,  for  a  long  space  of  time,  to  wit,  for 
the  space  of  one  hour,  and  thereby  wrongfully  and  iigurir 
ously  stopped  and  detained  the  said  horses,  and  last-men- 
tioned coach,  and  prevented  the  same  from  passing  through 
the  said  gate,  for  the  said  space  of  time,  and  until  the  plain- 
tiffs paid  to  the  defendant  the  said  sum  of  money,  so  pre- 
tended to  be  due  and  payable  as  aforesaid,  contrary  to'  the 
form  of  the  statute,  &c. :  By  means  whereof  the  plains 
titb  h^ye  heen  and  are  greatly  injured  and  damnified. 

To  this  declaration  the  defendant  demurred  generally,  and 
die  plaintiffs  joined  in  demurrer.  The  cause  now  came  on 
for  argument,  when 

Mr.  Serjeant  Taddy,  in  support  of  the  demurrer,  ob- 
served, that  the  only  question  was,  whether  a  person  who 
has  paid  toll  once  for  horses  drawing  a  carriage  on  the 
f  oac)  in  question,  is  bound  to  pay  toll  a  second  time  on  tbp 
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1820.        same  day,  for  the  same  horses,  on  repassing  or  retaming  on 
^^        the  same  road,  with  a  different  carriage  ?     That  will  de- 
V.  pend  on  the  construction  of    die    49  Geo.  S.  c.  28(a)> 

Vi'hich  was  passed  for  contmuing.  the  term  and  enlarging 
the  powers  of  two  former  acts  for  repairing  the  same 
road.  There  is  no  clause  in  that  statute  exempting  horses 
returning  or  passing  a  second  time  through  the  same  gate, 
on  the  same  day,  but  drawing  a  different  caitiage^  from  the 
payment  of  a  new  toll; — ^tfae  only  exemptions  being  on 
horses  dsawing  materials  for  the  use  of  the  road,  or  the  pur- 
poses of  agriculture — and  where  exemptions  are  expressly 
mentioned,  others  cannot  be  implied.  The  49  Geo,  3.  con- 
tains a  general  re-enactment  of  all  the  provisions  in  £  Geo,  3. 
c.  67  {b)f  subject  only  to  amendments  and  alterations  con- 


(a)  By  which  (after  reciting  the  S  GtQ,  3.  c.  67,  and  f7  Gm.  S.  «.  80.X 
it  was  enacted,  that  those  acts,  and  all  and  every  the  powers,  autbo- 
ritiet,  provisions,  regolations,  penalties,  forfeitures,  clauses,  matters 
and  things,  therein  respectively  contsined,  except  svch  as  relate  to  ex- 
emptions  from  stamp  duties,  and  except  snch  as  are  thereby  varied,  al- 
tered, or  repealed,  should  be,  and  they  were  thereby  further  continaed 
for  and  daring  the  term  thereinafter  mentioned,  as  fully  and  effectually, 
to  all  intento  and  purposes,  as  if  the  same  were  repealed  and  re-enacted 
In  the  body  of  tliat  act,  but  subject  nevertheless  to  the  amendments, 
alterations,  variations,  and  additions  therein  contained,  and  irhich 
should  commence  and  take  effect  immediately  npon  the  passing  of  that 
act:  And  after  reciting  that  it  was  deemed  expedient  that  the  tolls  in  and 
by  the  said  recited  acts  granted  or  authorized  to  be  taken  on  the  said 
roads,  should  be  repealed,  and  other  and  greater  toUs  granted  instead 
thereof,  it  was  enacted,  that  all  and  singular  the  tolls  granted  or  autho- 
rized by  the  said  recited  acts  to  be  taken  on  the  said  roads,  should,  from 
and  after  the  second  Monday  next  after  the  passing  of  that  act,  be,  and 
the  same  were  thereby  repealed,  and  that,  instead  thereof,  there  should 
be  demanded  and  taken,  at  all  the  gates  and  turnpikes  erected  or  con- 
tinned  by  virtue  of  Uie  said  recited  acts,  or  that  act,  the  seTeral  tolls 
following,  viz.— For  every  horse,  mare,  gelding,  mule,  or  other  besst 
drawing  any  carriage,  the  sum  of  four-pence  ;  for  every  horse,  mare, 
gelding,  mule,  or  other  beast,  laden  or  unladen,  and  not  drawing,  die 
•am  of  one  penny. 

(6)  By  vrhich  (after  reciting  the  14  Geo.  f .)  it  was  enacted,  that,  from 
and  after  the  1st  of  Jimf,  176«,  it  should  be  lawful  for  the  trustees  i^ 
pointed  to  put  that  act  in  execution,  to  demand  and  take  the  several 
tolls  and  duties  thereinafter  mentioned,  instead  of  the  tolls  and  duties 
laid  and  made  payable  by  the  former  act,  of  the  14  Gee.  S,   before 
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tailed  in  tbe  former.  The  only  point,  therefore,  is,  whether 
the  exemptions  in  the  2  Geo,  3.  are  re-enacted  in  the 
49  Geo.  3.  It  is  quite  clear  they  are  not,  as  they  are  varied  by 
t)ie  latter  statute,  and  even  if  they  were  re-enacted,  it  would 
be  beside  the  present  question,  as  by  the  2  Geo.  3.  the  toll  was 
imposed  on  carriages  passing  through  the  gate,  and  by  the 
49  Geo.  3.  on  the  horses  drawing  them ;  and  the  former 
contained  a  provision,  that  no  person  who  had  paid  tolls 
ahould  be  liable  to  pay  again  for  returning  through  the  same 
gate  on  the  same  day,  but  that  if  they  passed  with  a  carriage 
a  third  time  on  the  same  day,  then  that  they  should  be  liable 
to  pay  the  toll  imposed  on  such  carriage,  and  receive  ano- 
ther ticket,  which  should  entitle  them  to  return  once  more 
loll  free.  As,  therefore,  there  is  no  clause  in  either  act  ex- 
empting horses  passing  a  second  time  through  the  same 
gate,  drawing  a  different  carriage,  every  such  carriage  is 
liable  to  a  distinct  toll,  although  it  may  be  drawn  by  horses 


1820. 

Gray 

o. 
Shilling. 


any  cattle  or  carriage  whatsoever  shoald  be  permitted  to  pass  through 
any  bar  or  gate  to  be  erected  by  virtue  of  that  act,  on  any  part 
4tf  tbe  foada  leading  from  Ki^ping'M  Croat,  to  Ijtmberhurtt  Pounds  Put- 
ifn*#  flitt,  and  FUmweU  Veut,  in  the  coanty  of  K«if,  tJi'z.— For  every 
coach,  &c.  drawn  by  more  than  four  horses,  one  shilling ;  and  drawn 
by  three  or  four  horaea,  nine-pence ;  and  by  two  horses,  sixpence ; 
and  by  one  horse,  tliree-peoce  ; — For  every  waggon,  &c.  the  tolls  therein 
mentioned ; — For  every  horse,  laden  or  unladen,  and  not  drawing,  one 
halfpenny :  Provided,  that  no  persons  having  paid  the  tolls  and  duties 
thereby  directed  to  be  paid,  at  any  of  the  gates  or  turnpikes  erected  by 
virtne  of  that  act,  through  which  such  persons  should  pass  with  any 
iiorse  or  cattle,  and  producing  a  ticket  that  such  toll  was  paid,  (whtcli 
ticket  tile  collector  was  required  upon  demand  to  give),  should  be  liable 
to  pay  again  for  returning  ever  so  often  through  the  same  gate  or  turn- 
pike  the  same  day,  or  before  twelve  of  the  clock  at  night,  with  the  same 
horse  or  other  cattle ;  but  if  any  peraons  should  pass  the  same  day 
through  the  said  tornpike  a  third  time,  with  any  carriage  whatsoever 
(with  wood  for  firing  excepted),  then  such  persons  should  be  liable  again 
to  pay  the  said  toll  or  dnty  thereby  imposed,  on  such  respective  car- 
riage, and  to  receive  another  note  or  ticket,  which  the  collector  was  re- 
quired to  deliver,  which  should  entitle  them  to  return  through  the  same 
gate,  with  the  same  carriage,  upon  the  same  day,  once  more,  toU  free, 
and  so  toties  quoiieM^  for  every  third  time  the  said  persons  should  pass 
the  same  day  througli  the  same  gate  or  tornpike,  on  any  of  tbe  said 
roads,  with  the  said  carnage  as  aforesaid. 


370  C^lS  IN    EASTER  TERM, 

1820.        inrhicb  liave  previously  passed  through  the  toll-gate  with 
^^         thcr  carriage  on  the  same  day. 


r. 

SHiL|.iaa, 


!Mr.  Serjt.  Bosanquei,  contra. — Where  actfl  of  parliament 
of  thia  description  impose  duties  on  a  subject,  they  must  be 
construed  according  to  their  plain  meaning,  and  with  reference 
to  their  subject-matter ; — and  the  intention  must  be  clear  be- 
fore the  Court  will  allow  such  duties  to  be  imposed.  By  the 
£  Geo.  3  (a),  a  toll  was  imposed  on  carriages,  and  not  on  the 
horses  drawing  them,  and  for  every  horse  not  drawing,  die  toll 
of  one  halfpenny  was  to  be  taken.  The  tolls,  therefore,  to  be 
taken  by  that  statute  for  carriages  and  horses  were  perfectly 
distinct,  and  it  was  thereby  provided  (£),  that  tolls  were  to  be 
paid  but  once  a  day,  by  persons  passing  through  the  gate 
with  horses,  but  that  if  carriages  passed  a  third  time  through 
the  gate,  such  persons  should  be  liable  to  pay  a  second  toll, 
which  should  entitle  them  to  return  with  the  same  carriage  once 
more  toll  free,  on  the  same  day.  If,  therefore,  the  same  horses 
had  returned  with  a  different  carriage,  or  the  same  carriage 
had  passed  through  with  different  horses,  on  the  same  day,  sacb 
carriage  would  be  exempt  from  the  payment  of  toll ;  for  in 
JVilliamBy.  Sanger  (s\  it  was  held,  that  an  exemption  in  a 
turnpike  act  from  the  payment  of  toll  more  than  once  in  a 
day,  for  passing  or  repassing  with  the  same  carriage  or  horse, 
exempted  a  traveller  from  paying  a  second  time  in  the  day, 
for  the  passage  of  the  same  carriage,  though  drawn  by  dif- 
ferent horses,  being  the  same  in  number ;  and  the  reasoning 
of  Mr.  Justice  Grose  and  Mr.  Justice  Le  Blanc,  in  that 
case,  is  precisely  in  point.  Here,  the  49  Geo.  3.  makes  two 
material  alterations  from  the  former  statute,  the  one,  by  the 
increase  of  tolk,  and  the  other  by  imposing  them  on  horses 
instead  of  carriages;  but  the  powers  contained  in  the 
2  Geo.  3.   except  certain  matters  which  were  varied  or  r&> 
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pealed  by  the  49  Geo.  3.  were  to  continue  as  if  the  same  trere  1820, 
repealed  and  re-enacted,  but  subject  to  the  alterations  therein  T"^^ 
contained.   1 1  was  the  intention  of  the  legislature^  that  the  pro*-  «. 

visions  in  the  latter  statute  should  be  carried  into  effect  as  in  ■*"'**9* 
the  former.  As,  therefore,  carriages  form  no  object  of  the 
provisions  in  the  latter  act,  the  horses  drawing  them  may  be 
exempted  on  returning,  by  virtue  of  tlie  provision  containing 
the  exemption  in  the  former  statute.  It  has  been  con- 
tended, however,  that  there  is  no  clause  in  either  of  the 
statutes,  exempting  horses  passing  a  second  time  through  the 
same  gate,  and  therefore  that  every  different  carriage  is  liable 
to  a  distinct  toll  every  time  it  passes  through  the  gate,  al« 
though  it  may  be  drawn  by  the  same  horses  on  which  a  toll 
bad  been  before  paid.  |f  such  an  alteration  had  been  in- 
tended by  the  latter  statute,  that  carriages  or  horses  returning 
the  same  day  should  pay  toll  a  second  time,  there  would  have 
been  an  express  provision  to  that  effect ;  but  the  only  dis- 
tinction between  the  two  sUtutes  is,  that  in  the  latter,  tolls 
are  to  be  imposed  on  the  horses  instead  of  the  carriage  ;  and 
it  is  further  enacted  by  that  statute  (a),  that  the  tolls  to  be 
taken  by  virtue  of  that  act,  are  to  be  vested  in  the  trustees, 
and  collected  and  disposed  of  in  the  same  maimer  as  is 
contained  in  the  previous  acts,  respecting  the  tolls  thereby 
authorized  to  be  taken, 

Mr.  Seijt.  Toddy,  in  reply. — ^The  ease  of  WiUianu  v. 
Sangar  is  inapplicable  to  the  present,  as  it  was  decided  on 
a  different  act  of  parliament,  relating  to  a  different  road, 
and  the  exemption  there  was,  that  no  person  should  be 
subject  to  the  payment  of  toll  more  than  once  in  any 
one  day,  for  passing  and  repassing  with  the  same  horse  or 
carriage.  In  this  case,  there  was  no  express  exemption 
of  that  nature,  and  even  if  the  exemptions  in  the  2  Geo,  3. 


(«)  ra(;e4. 
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1820.       had  been  re-enacted,  they  would  not  be  applicable  to  the 
^^        present  case.     Here,  too,  the  horses  returned  with  a  dif- 
».  ferent  carriage ;  they  would  therefore  not  be  exempted  by 

the  2  Geo.  3. ;  for  the  toll  was  thereby  imposed  on  $uch  re- 
spectite  carriage,  which  must  imply  the  same  carriage  wbicb 
had  previously  passed  on  the  same  day.  The  defendant, 
therefore,  is  entitled  to  judgment. 

Lord  Chief  Justice  Dallas. — I  think  the  plaintiffs  are 
here  exempted  from  the  payment  of  the  tolls  in  question. 
This  case  must  be  governed  by  the  decision  in  that  of 
IVilliams  ▼.  Sangar.  There,  a  toll  was  imposed  4M1  efeiy 
carriage  and  on  every  horse  passing  through  the  gate,  aad 
exempted  any  person  from  paying  more  than  once  io  a 
day,  for  passing  or  repassing  with  the  same  carringe  or 
horse;  and  it  was  held,  that  a  traveller  was  exempted  from 
pajing  a  second  time  in  the  same  day  for  the  passage  of  tbe 
same  carriage,  though  drawn  by  different  horses,  being  tbe 
same  in  number.  It  was  therefore  there  deemed  immateri^ 
whether  the  carriage  was  drawn  by  different  horses  or  not 
Here,  by  the  49  Geo.  3.  a  toll  is  imposed  on  eveiy  horss 
drawing  any  carriage.  The  merely  imposing  a  toll  on  a 
horse,  instead  of  a  carriage,  makes  no  d^erence  what- 
ever  as  to  the  exemption.  The  clauses  of  exemption  ip 
the  2  Geo.  3.,  are  fully  adopted  and  re-enacted  by  tlie 
49  Geo.  3,  except  where  they  are  varied,  altered,  or  repealed. 
It  would  be  putting  too  extensive  a  construction  on  the  latter 
statute,  to  infer  that  the  legislature  intended  that  an  altera- 
tion should  be  made  as  to  those  exemptions;  and  even  if 
the  case  of  WUlianu  v.  Sangar  had  not  been  decided,  I 
should  have  thought,  from  the  construction  of  both  these 
statutes,  that  horses  having  drawn  a  carriage  through  tbe 
gate  in  question,  for  which  toll  had  been  paid,  would  not  be 
liable  to  pay  a  second  time  on  the  same  day,  although  they 
repassed  through  the  gate  with  a  different  carriage. 
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Mr.  Jdstice  Bbrrouoh. — In  this  case,  it  must  be  con-        19M. 
sidered^  that  the  clauses  of  exemption  in  the  2  Geo.  3.  c.  67>        Orat 
are  adopted  and  re-enacted  by  the  49  Geo.  3.  c.  28,  so  as  to     ^     ^' 
be  applicable  to  the  same  subject ;   and*  this  appears  to  me 
to  be  the  intention  of  the  legislature,   by  the  spirit  of  the 
latter  statute ;  and  by  die  provirion  in  the   former,   it   is 
clearly  expressed,  that  no  person  having  paid  toll  shall  be 
liable  to  pay  again  for  returning  through  the  same  gate  on 
the  same  day. 

Mr.  Justice  Richardson. — I  am  of  the  same  opinion; 
and  think  that,  by  the  provisions  of  the  latter  statute,  all 
the  exemptions  ftom  the  payment  of  toll  mentioned  in  the 
former,  are  adopted  and  re-enacted.  It  is  true,  that  the 
latter  has  introduced  a  new  subject-matter,  by  imposing  a 
toll  on  horses,  instead  of  carriages.  By  the  former  act, 
horses  returning,  or  repassing  through  the  galte  a  second 
time,  were  exempted  from  such  payment ;  and  by  the  latter 
no  toll  whatever  was  imposed  on  carriages,  but  was  trans- 
ferred to  horses  alone.  I  therefore  concur  with  the  Court 
in  thinkmg,  that  the  plaintiffs  are  exempted  from  the  pay- 
ment of  the  toll  in  question,  on  the  construction  of  both 
these  statutes,  as  well  as  on  the  decision  of  the  Court  of 
King*$  Bench,  iu  the  case  of  William»  v.  Sangar. 

Judgment  for  the  plaintiffs. 
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Thnrsday,  GriMES  V.  J08EPH,    a  PrisoneF. 

May  4, 

Where  a  de,  ]VI  R.  Scrjt.  Voughan,  on  a  former  day  in  this  Term,  bad  oIh 
tody  had  been  tamed  a  rule  n^ti,  that  the  defendant  might  be  discbargeq 
a  dedarTti^  ^^^  ^^  custody,  as  to  the  plaintiflf  in  this  cause,  he  not  bav- 
u  of  TVtiititf  ing  proceeded  to  final  judgment  against  him  in  due  time, 
scoDded  diir.  He  founded  his  motion  on  an  affidavit,  which  stated,  that 
Vacation  "bat  ^^  defendant  being  in  the  custody  of  the  Warden  of  the 
turn^nto'cus-  ^^^^^*  ^**  charged  wilji  a  declaration  at  the  suit  of  the 
tody  until  Hi-  plaintiff,  on  the  20th  of  July  last,  as  of  the  preceding 
lowing,  the  *  Trinity  Term ;  that  he  was  shortly  afterwards  removed  bj 
to  dUcharJir^  Atffiefl*  corpui  to  the  King^s  Bench,  where,  having  procured 
Wm,  although  the  rules,  he,  in  the  beginning  of  October  last,  absconded 
had  not  signed  to  France,  and  did  not  return  until  the  last  Term ;  and  that 
ibr/thTendof  ^^  plaintiff  had  not  signed  judgment  against  him  up  to  tbe 
Ttm^^       last  day  of  that  Term. 

Mr.  Serjt.  Peake  now  shewed  cause,  and  submitted,  that 
the  plaintiff  had  two  T^rms  after  the  defendant's  ret\i^,  in 
which  he  might  cause  judgment  to  be  signed  against  him ; 
that  if  the  plaintiff  had  proceeded  in  the  action,  he  mu^t 
have  demanded  a  plea  from  the  defendant,  and  served  the 
usual  rules  on  him,  whic))  could  not  be  done  during  bis 
absence  from  this  country;  and  that,  even  if  final  ju(%fnfDt 
had  been  entered  up,  he  could  not  have  charged  the  de? 
fendant  in  execution. 

Mr.  Seijt.  Faughan,  in  support  of  the  rule,  insisted,  that 
the  rules  might  have  been  left  with  the  turnkey  of  the 
prison,  and  that  the  Marshal  would  have  been  liable  if  the 
defendant  was  not  within  his  custody,  so  as  to  be  charged  iq 
execution. 
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But  the  Court  observedy  that  the  rule  as  to  signing  judg*-  1620. 
toent  within  a  certain  time,  against  defendants  in  custody,  ri^^^ 
did  not  apply  in  this  instance,  as  the  only  object  of  that  rule  v. 

H'aa  to  prevent  unnecessary  custody.  The  omission  of  the 
plaintiff  to  niga  judgment  did  not  produce  the  effect  of 
detaining  the  defendant  in  custody )  and  they  therefore  or- 
dered the  rule  to  be 

Discharged. 


Joseph, 


HALPOBb  V.  l)lLLOK.  tliandayi 

May  4. 

This  was  an  action  of  replevin,  brought  by  the  plaintiff,  for  By  a  marriage 
taking*  and  detaining  his  corn  and  goods.    The  defendant  lands  were  lU 
avowed  for  four  years  rent  iu  anear,  of  certain  premises  ^j*,J^f  Ih^f^t* 

which  he  alleged  to  have  been  holden  by  the  plaintiff  as  te-  ^^^  ^^^  ^^^^9 
1  •  Tfci        •      t  •  1  t  remainder  to 

nant  to  bim.     Flea  m  bar,  traversmg  the  tenancy  modo  et  his  first  and 

other  sons  in 
tail  male,  with 
hiversibn  to  the  settlor  in  fee.  A  son,  the  issue  of  the  marriage,  devised  the 
ftame  lands  to  his  father  (the  settlor)  for  life,  with  remainder  to  his  two  sisters 
of  the  half-blood  in  fee,  and  died  without  issue  in  the  life-time  of  the  settlor, 
who  accepted  certain  benefits  under  his  will,  and  afterwards  devised  the  estate 
aOer  the  respective  deaths  of  his  daughters  without  issue  male,  (which  event 
toolL  place),  to  A,  for  life,  with  divers  remainders  over,  under  which  latter 
will  the  plaintiff  claimed  to  be  edtitled.  On  tho  part  of  the  defendant,  it  was 
contended,  that  the  son  having,  by  win,  taken  upon  himself  to  devise  the 
estate  to  his  filther  (the  settlor)  for  life,  with  remainder  to  his  sisters  in  fee, 
and  that  the  father  having  accepted  certain  benefits  devised  to  him  by  the  said 
will  of  his  son,  had  thereby  elected  to  confirm  the  will,  and  by  such  acceptance 
and  election  had  either  divested  himself  of  the  reversion  limited  to  himself 
by  the  original  settlement,  or  was  estopped  from  setting  up  that  settlement, 
or  controverting  the  right  of  his  son  to  dispose  of  the  fee  to  his  two  sisters  ; 
and  further,  that  the  father  having  admitted  an  agreement  by  him  to  convey  the 
estate  immediately  to  his  son,  in  cob&ideration  of  the  payment  of  a  certain 
sum,  and  an  annuity  to  the  father,  with  a  proviso,  that  if  the  son  died  in 
the  life-time  of  the  father,  the  conveyance  was  to  be  wholly  void  ;— the  Jury 
should  have  been  directed  to  presume  some  conveyance  enabling  the  son  to  dis- 
pose of  the  fee  by  his  will  :->Held,  however,  that  the  sisters  took  no  estate 
under  the  will  of  their  brother ;  it  being  clearly  tlie  intention  of  the  settlor  to 
avoid  the  alleged  conveyance  in  the  event  which  had  happened,  and  the  Court 
would  rather  presume  such  a  conveyance  as  was  consistent  with  that  intention, 
and  which  might  have  operated  under  the  statute  of  uses,  by  re-vestinc  the 
nse  in  the  fiither,  in  the  event  contemplated,  without  the  necessity  of  any 
entry : — Held  also,  that  letters  of  a  party  under  whom  the  plaintiff  did  not  claimi 
were  inadmissible  in  evidence  to  affect  the  title  of  the  latter. 


Halforo 
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1820.  formA,  on  which  issue  was  joined,  jkt  the  trial  of  the 
cause  before  Mr.  Justice  Richardson,  at  the  Summer  Ai- 
sizes  at  Worcester,  1819i  it  appeared  that  the  plaintiff  was  a 

DiLLoir*  ^^^  nominal  party,  but  that  the  real  plaintiff  m  the  action 
was  Sir  William  Parker,  Bart,  to  whom  the  present  plaintiff 
had  attorned  and  paid  rent.  The  circumstances  of  the  caie 
were  as  follows  :— 

Sir  Henry  John  Parker,  Bart,  being  seised  in  fte  of  the 
manor  of  Talton,"  and  of  a  house  b  Salisbury  Court,  Fleet 
Street,  and  being  possessed  of  a  farm  in  the  manor  of  Tred' 
ington,  held  under  a  lease  for  lives  from  the  Bishop  of  ffor- 
cester,  by  indentures  of  lease  and  release,  dated  the  Ist  and 
2d  of  October,  1741,  he,  in  consideration  of  marriage  with 
Catherine  Page,  his  second  wife,  conveyed  the  before  meo« 
tioned  estates  to  trustees,  to  the  use  of  the  said  Sir  H.  J. 
Parker,  for  life,  with  remainder  to  his  first  and  other  sons  in 
tail  male ;  remainder  to  the  use  of  Sir  JFf.  J.  Parker  in  fee.  The 
issue  of  the  marriage  were,  a  son,  John  Parker,  and  two 
daughters,  Catherine  and  Margaret  Sophia.  John  Parker, 
on  attaining  the  age  of  twenty-one,  in  the  beginning  of  the 
year  1766,  became  seised  of  and  entitled  to  certain  other 
estates,  and  also  took  an  estate  tail  in  remainder  in  those 
comprised  in  the  settlement  of  1741 ;  and  by  his  will,  dated 
the  2d  oi  August,  1769,  he  devised  ail  his  freehold  and 
other  estates  to  his  father.  Sir  H.  J.  Parker,  for  life,  and 
after  his  decease,  the  estate  he  had  lately  became  entitled  to, 
upon  trust,  for  the  benefit  of  bis  sisters,  Catherine  and  Mar» 
garet  Sophia,  and  their  issue.  He  also  devised,  after  the 
decease  of  his  father,  the  manor  of  Talton,  &c.  and  all 
other  estates  v^hatsoever,  which  descended  to  him  from  his 
father,  to  his  two  sisters,  Margaret  and  Jnn  Parker 
(daughters  of  Sir  H.  J.  Parker  by  his  first  wife),  their 
heirs,  executors,  &c.  for  ever,  as  tenants  in  common.  John 
Parker  died  in  September,  17  69,  unmarried,  and  without 
issue ; — his  father,  and  Margaret  and  Ann  Parker,  his  sisters 
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of  die  half-blood,  jind  Catherine  and  Margaret  Sophia,  his       1820, 
sisters  of  the  whole-blood,  and  co-heiresses  at  law,  surviving.     haIfoiu* 
Sir  H.  J.  Parker,  on  the  death  of  his  son,  proved  his  will,  •• 

and  enjoyed  the  estates  devised  to  him  during  his  life.  By 
bis  will,  dated  the  10th  of  NovembeP,  1769,  Sir  H.  J. 
Parker  devised  his  manor  of  Talton,  and  all  other  his  free- 
hold estates,  to  trustees,  with  remainder  as  to  one  undivided 
moiety  of  all  the  premises,  to  the  use  of  his  daughter  Mar^ 
garet,  for  life,  with  limitations  to  her  first  and  other  sons 
successively,  in  tail  male,  and  as  to  the  other  moiety,  to  the 
use  of  his  daughter  Jnn,  with  like  limitations  to  her  first 
and  other  sons,  with  divers  ulterior  remainders,  includ- 
ing a  limitation  to  Sir  William  Parker,  for  life,  and  to 
his  first  and  other  sons,  in  teil  male,  declaring  it  to  be 
(he  meaning  of  his  will,  that  the  above-mentioned  estates 
should,  after  the  decease  of  his  daughters,  Margaret  and 
Ann,  without  issue  male,  constantly  descend  to  the  right  heir 
male  of  the  Parker  family,  in  the  manner  he  had  above  li- 
mited the  same,  as  such  heir  male  would  inherit  his  title ; 
it  being  his  intent,  that  such  his  estetes  and  title  should 
descend  and  be  enjoyed  together,  as  long  as  the  laws  of 
England  would  permit.  The  testator  bequeathed  the  resi- 
due of  his  personal  estate  to  his  daughters,  Margaret  and  Ann^ 
and  appointed  them  his  executrixes — and  died,  in  October^ 
1771,  leaving  them,  and  his  daughters,  Catherine  WkA  Marga^ 
ret  Sophia,  his  co-heiresses.  On  his  decease,  Margaret  and 
Ann  proved  his  will,  and  entered  into  possession  of  the 
estates  devised  to  them  by  their  father  and  brother.  Afar- 
garet  died  in  May,  1785,  unmarried,  having,  by  her  will, 
dated  Ut  of  May,  1780,  devised  to  her  sister  ^A<f/,  in  fee, 
her  moiety  of  the  estates  devised  to  her  and  herself  by  their 
brother  John,  and  all  other  her  estates,  and  appointed  her 
residuary  legatee  and  executrix.  On  the  death  of  Margaret^ 
Ann  entered  into  possession  of  the  whole  of  the  estates  de- 
'viaed  to  her  by  her  father,  brother,  and  sister ; — and  by  her 
will,  dated  the  1st  oi  August,   1811,  she  devised,  ampug 
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1620.        6ther  estates,  the  botise  in  Salisbury  Couri,  to  the  defendant, 
Halford      *"^  ^^  heirs,  and  the  manor  of  Talton,  and  other  estates, 
»•  to  Harry  Parker,  father  of  Sir  fVUliam  Parker,  in  fee; 

tad  she  appointed  Sir  William  Parker  eseculor  of  her  will, 
with  a  legacy  of  500/.  bequeatliing  the  re»due  of  her  per- 
sonal property  to  the^defendant  and  his  sister.  Ann  Parker 
died  on  the  26th  of  January,  1814,  unmarried,  leaving  die 
defendant  her  heir  at  law,  and  Sir  WiUiam  Parker  proved 
her  will.  The  devise  to  Harry  Parker  lapsed  by  his  death, 
in  the  life  of  Jnn,  the  testatrix. 

The  defendant  put  in  evidence,,  at  the  trial,  a  bill  in  equity 
filed  by  him  against  Sir  WiUiam  Parker,  and  his  answer 
thereto,  in  which  answer  the  latter  admitted  that  he  be- 
lieved that  articles  of  agreement,  in  writing,  had  been  eze^ 
cuted  between  Sir  i/.  J.  Parker  and  his  son  John,  in  the 
year  1766,  in  consideration  of  which,  and  of  a  conveyance 
of  his.  Sir  H.  J.  Parker's,  interest  and  reversion  in  tlie 
estates  comprised  in  the  settlement  of  1741,  his  son  agreed 
to  pay  him  the  sum  of  £lQO,.  and  an  annuity  of  «£200 
during  his  life,  but  that  such  agreement  was  subject  to  a 
proviso,  making  it  void  in  the  event  of  the  death  of  tlie.son 
in  the  life-time  of  the  father,  and  which  event  had  actually 
happened.  It  also  appeared,  that  the  plaintiff  {Halford*s) 
farm,  consisting  of  the  estate  at  Tcrfto/i,  was  demised  to  him 
by  lease,  in  1805,  by  Jnn  Parker,  to  hold  from  Michaelmas 
in  that  year,  for  a  term  of  fourteen  years,  and  that  she  re- 
ceived rent  from  him  till  the  time  of  her  death. 

Tor  the  real  plaintiff.  Sir  William  Parker,  it  was  insbted, 
that  he  was  legally  entitled  to  the  premises  in  question, 
under  the  will  of  Sir  H.  J.  Parker,  all  the  intermediate 
devisees  being  dead.  The  Jury  found  a  verdict  for  the 
plaintiff,  but  the  learned  Judge  reserved  the  pohit  for  the 
consideration  of  the  Court,  whether,  under  the  above  circum-* 
stances,  he  was  entitled  to  recover  t 
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Mr.  Dillott,  in  person,  in  the  last  MickadmoiTerm,  had        IBM. 
obtained  a  rule  nm,  that  this  verdict  might  be  set  aside,  and     jj^^^voan 
a  new  trial  granted ;  and  observed,  that  the  question  was,  v. 

whether  jttm  Parker  was  tenant  in  fee  of  the  premises,  un- 
der the  will  of  her  brother  Johnf  in  which  case  they  would 
descend  to  him  as  her  heir  at  law ;  or,  whedier  she  was  te- 
nant for  life  onlj  under  the  will  of  her  father  Sir  H.  J. 
JParkirf    He  submitted,  that  Sir  H.  J.  Parker  having  ac- 
cepted certain  benefits  devised  to  him  by  the  will  of  his  son 
John,  had  thereby  given  validity  to   that  nvHl,  amounting 
to  an  election  to  take  under  it,  and  that  by  such  election  he 
was  mther  divested  of  the  rfeveraion  m  fee  reserved  to  him  by 
the  settlement  of  1741,  or  estopped  from  setting  up  that 
settlement  or  disputing  the  right,  of  his  son  to  dispose  of 
the  fee  to  his  two  sisters.    First,  Because  no  n»an  can  claim 
under  and  against  the  legal  construction  of  the  same  instro- 
ment,  if  it  be  duly  executed,  whether  it  be  a  deed  or  wilL 
Secondly,  That  an  acceptance  of  benefits  under  any  instrUf 
meat,  operates  at  law  as  an  extinguishment  of  all  title  parer 
mount  to  any  of  the  subjects  disposed  of  by  such  instni* 
oMOt,  and  estops  the  party  by  whom  such  acceptance  is 
made  firom  elaiming  in  ady  adverse  character.      Thirdly, 
That  a  party  cannot  himself  claim  under  or  i^nst  tha 
same    instmment,    so   as  not  to  confer  similar  rights  on 
others  to  do  so.      Fourthly,  That  when  a  party,  by  will  or 
deed,^  attempts  to  reduce  an  estate  in  fee  to  an  estate  for 
life,  such  deed,  so  far  as  it  regards  such  an  attempt,  is  not 
only  ineffectual,  but  absolutely  mill  and  void.    It  is  a  well 
known  principle  in  a  court  of  equity,  that  he  who  accepts  a 
benefit  under  a  deed  or  will,  must  confirm  the  whole  instru- 
ment, conformably  to  all  its  provisions,  «nd  renounce  every 
right  inconsistent  with  them;   and  here.  Sir  H,  J.  Parker 
moat  clearly  elected  to  confirm  his  son's  will  in  all  its 
parts.    The  doctrine  of  election  is  founded  on  a  principle 
of  the  common  law.    That  appears  ^from  the  cases  of  Wil^ 
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1620.        son  V.  Lord  John  Town$kend(a),  and  Binmngham  ▼•  Kt^ 

nlli^aD     ^^  ^*^-    '"  ^^3"  ^'  Mordaunt  (c),  it  was  esUblished,  thai 

«•  where  a  person  claims  in  one  of  two  incoosisteDt  cbai«cter% 

be  forfeits  all  the  righu  incidelit  to  the  other;  nor  is  it  raf- 

£cient  that  he  makes  compensation  to  those  whoa  his  ele^ 

tion  disappoints — ^the  consequence  of  election  is  forfritei^ 

He  also  referred  to  Sireaifleldr.  SinatfUdiAf  Omptrn. 

Scott  {e),  Morrii  v.  Burroms(f),  Pugk  t,  8miih(g\  and  Car 

V.  Car  (h),  as  to  the  doctrine  of  election  with  reference  to 

the  Custom  of  Ixmdbn  ^--i^ffefi  V.  PovAofi  (i'V  with  respect  10 

election  as  to  c<^yholds  :— and  Clarke  t.  Gtf isr  (k),  FiUa  Red 

y.LordGalwayil),  GoMmg  v\  WarburtonipCu  MacnamoMB 

V.  Jone$  (n\  Blake  ▼•  Bunbury  (o\  Broome  ▼•  Moack  \f\ 

Thelliisaom  v.  Woodford{q\  WhiUler  ▼.  Wd>aif{r\  and  JDe^d. 

Duke  of  DtvonAire  v.  Lord  George  Cavetidkk  (s),  to  shew 

that  Sir  /i.  J.  Parker  had  made  an  election,  and  that^by  Isk* 

iflg  the  benefit  of  his  son's  will^  he  renounced  all  his  ri^ts  ia 

the  estates^  the  assertion  of  which  would  have  been  tncoaiist- 

ent  with  its  provisions,  and  that  sncb  eleotioM  was  oondnsiv* 

on  him  and  his  representatives.     Remitter  is  a  faeourileof 

the  common  law,  but  not  so  estoppel ;  for  the  laMer  mer* 

poviers  the  former.-^He  referred  to  LUtletmt(t\  a«d  CeAe's 

Commentaries  (u),  to  shew,  that  a  person  u  estapped  firooi 

claiming  under  or  against  the  same  Mstrnment^  or  eatin* 

gnishing  the  rights  thereby  given. — JsnAtWs  Centuriei  (v). 

Lane's  case<T)|  Coke-Littletoniy),    Ttj^a  amiz},  Weh- 


(a)  Per  Urd  Umgkhm^Mgk,  t  Km.  JQD.  696.'  (»)  Per  hatd  JWci- 

ifole,  S  SckoaL  tp  Uf,450, (c)  S  Feni.581 (d)  Com*  Tmf. 

TiOb,  176.— — («)  5  P.  W'flM.  119. (/)  f  Atk,  618. {g)  Id.  45. 

(A)  W.  t78.  (0  1  V€9.  ISl (fc)  S  K«i.  617. (I)  1  Br9^9 

CAfl».Ctf.  «9?,  n. (m)  Cro.ERx.US (»)  1  Brvwn'j  CJbii.  Cc 

481.  (o)  4  Drown'M  Chan.  Co.  SI.     S.  C.  1  Vet.  jnn.  514.—— 

(  j»)10  Vts.  jun.  697.— (9)  19  r».  jmi.  f09.  tSO.— — <r)  f  Km.  jim.  .W7. 

{9)^TermRef.  74l,ii (I)  Sects. 664. 665.  666.  66f . ^,<.  68S.— 

(m)  «o«6.— — (r)  «5« (JP)  S  Kfp.  If. (y)  430*. - 

(s)  5  ftfp.  S8. 
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den  T.  Etkifigion  (a),  Paule  f.  Moodie{b\  Mounts  case(c)|        ^q^O. 
tftusoii  T.  Buiion(d\  Colt  y.  TAe  £tsAop  of  Coventry  and 


LitclffUld{e\  Heyttarfs  ca«c(/),  C/ere's  ca8e(g%  Jce'i  ^*JI^ 
caie(A),  Goodtitle,  d.  Edwards  t.  Bailey  {t),  and  TAe  *>»"^** 
Jitorney-General  t.  TAe  BiiAop  of  Litchfield (tc),  illustrate 
ttie  potitioo,  that  a  person  may  lose  his  better  title  to  an 
estue,  by  accepting  a  conveyance  fii>ni  another.  He  further 
subnittedy  diat  from  the  answer  to  the  bill  in  equity,  the 
conveyance  from  Sir  H.  J.  Parker  to  his  son  must  be 
preanmed  to  have  been  operatiTe,  so  as  to  pass  the  freehold 
to  the  latter,  and  insisted,  that  certain  letters  which  had  been 
written  by  the  father  of  the  present  Sir  William  Parker, 
ought  to  have  been  admitted  in  evidence  at  the  trial;  in 
support  of  which  latter  position  he  relied  on  the  cases  of 
Hagedom  v.  Reid{t),  Hetherington  v.  Kemp{m),  and  Pritt 
V.  Fairclough(n). 

lit.  Serjt.  LetUf  and  Mr.  Serjt.  Bhssei,  in  the  cotnrse  of 
the  kstTermi  shewed  cause,  and  submitted,  in  the  first 
fhce,  that,  at  all  events,  the  letters  stated  to  have  beeii 
written  by  the  father  of  Sir  If.  Parker,  were  not  receivable 
tn  evidence  against  him,  as  he  did  not  clmro  under  his  hh 
Aer,  hot  mider  the  devise  of  Sir  H.J.  Parker.  Besides^ 
the  principal  document  attempted  to  be  put  m  evidence  by 
the  ikCendant,  as  affecting  the  plaintiff's  tide,  was  a  copy  of 
a  letter,  purportii^  to  be  written  by  SirfVilliam*s  lather,  and 
which  was  found  in  a  large  bundle  of  letters  of  that  descriptbn, 
in  the  office  of  his  attorney.  The  cases,  therefore^  of  Hage' 
dom  V.  Beid,  and  Pritt  v.  Fairclough,  bear  no  analogy  to 
the  present,  as  there,  the  copies  of  the  letters  adduced  in 


(«>  Dyer,  350.    S.  C.  Pltmbii,  HO^       ■   (5)  t  JM.  Rep.  isi.— — - 
(c)  jiMdermm,  5— — (rf)  S  MUfU  Rip.  158.  (t)  H9hwn,  159,     ■     ■ 

(/)  S  Rep.  35.*         (y)  6  Rep.  17. (k)  5  Rep.  11 6. (0  Cowp. 

597. (k)  5  F«.  Jan.  831 (0  3  Cemp.  379.    ■       (m)  4  Cemp.  1W» 

(«)  3  C«Mp.  305. 
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1820.       evidence  related  to  mercantile  tranmctionflr  and  mere  rego- 
H^LFOKD      ^''y  copied  aud  filed  by  the  merchants' clerks.    The  fint 
9.  atood  on  its  own  peculiar  circnmstances,  and  in  the  latter,  it 

appeared  that  the  defendant  acknowledged  the  receipt  of  s 
letter  of  a  particular  date,  which  he  refused  to  prodooe  st 
the  trisd ;  and  Lord  EUtfiboraugh  held^  that  an  entry  in  a 
letter-booky  purporting  to  be  a  copy  of  a  letter  of  the  sane 
date,  from  the  plaintiff  to  the  defendant,  and  mserted  by  a 
deceased  clerk,  who  kept  the  book  accordiiig  to  the  oootm 
of  business,  and  with  great  punctuality,  was  admissible  evH 
dence  of  the  contents  of  the  letter  in  question.  But  here,  it 
was  not  even  attempted  to  be  proved  that  this  was  a  trae 
copy  of  the  original,  or  that  copies  of  a^y  of  the  letters  of 
the  plaintiff's  father  had  been  regularly  filed  or  kept  in  the 
ofiice  of  his  attorney. — The  question  as  to  the  election  of 
Sir  H.  J.  Parker  under  his  son's  will,  is  purely  a  question  of 
equity,  and  cannot  operate  as  an  estoppel  in  a  court  of  law. 
The  doctrme  relative  to  it,  was  first  introduced  in  the  case  of 
Noyi  V.  Mordau9U,  where  it  is  clearly  shewq  that  a  coort 
of  law  cannot  enter^in  the  question.  Lord  JEldonf  in 
Broome  v.  Monckia)^  said,  **  Election  is,  vrhere  the  testa- 
tor gives  what  does  not  belong  to  him,  but  does  belong  to 
some  other  person,  and  gives  that  person  some  estate  of 
his  own ;  by  virtue  of  which  gift  a  coaditioB  is  implied, 
either  that  he  shall  part  with  his  own  estate,  or  shall  not 
take  the  bounty.'^  All  the  cases,  therefore,  finom  Noy  v. 
Mordaunt  to  that  decision,  shew,  that  a  court  of  law  cannot 
interfere  in  the  slightest  degree  as  to  the  question  of  election. 
The  sections  cited  .from  Xitf/e^on,  and  Lewd  CbA/s  Com- 
mentaries thereon,  are  equally  Reside  tlie  present  question,  as 
the  cases  there  put,  relate  to  different  rights  to  the  same 
estate,  while  here,  there  are  two  distinct  titles  to  two  different 
estates.  The  case  of  GotUt^  v.  Warburton{b)y  is  the  exact 
converse  of  this.    There,  a  person  devised  his  lands  to  his 

(•)  10  fVf.juii.609.— .—(6)  Cro.£{u.lt8. 
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wife,  until  his  daughter  should  be  nineteen,  Aen  to  her,  iii 
tail,  remainder  6ver  in  fee ; — ^and  devised  further,  that  the 
daughter  should,  after  her  being  nineteen,  pay  the  vrife  £l^ 
per  annum,  in  recompense  of  her  dower,  and  that  if  the 
daughter  failed  of  payment,  the  wife  should  have  the  land 
for  her  life.  The  wife,  before  the  daughter  was  nineteen, 
brought  a  writ  of  dower,  and  recovered  her  third  part;  and 
it  was  held,  that  she  should  not  have  the  .£l£  per  annum 
after  the  daughter  was  nineteen,  for  that  the  acceptance  of 
the  one  was  a  ymver  of  the  odier.  In  Goodtitle,  d.  Ed- 
wards V.  Bailey  (a\  it  was  held,  that  the  lessor  of  the  piain^ 
tiff,  io  ejectment,  should  not  be  permitted  to  defeat  a  so* 
lemn  deed  under  his  own  hand,  covenanting  that  the  de- 
fendant should  enjoy  the  premises,  and  also  for  further  as^ 
surance ;  and  the  question  there  was,  whether  the  instrument . 
could  operate  as  a  release,  or  a  grant  of  the  reversion  i  and 
the  Court  were  of  opinion  that  it  might  be  construed  as 
such  grant,  m  order  to  effectuate  the  intention  6f  the  parties. 
Here,  however,  there  is  no  release,  or  other  instrument  by 
deed,  and  the  only  question  is,  whether  a  court  of  law  will 
compel  a  party  to  make  an  election,  or  whether  his  only  re«' 
medy  is  in  equity  i  llie  legal  title  of  the  plaintiff,  Sir  fV^ 
Parker,  cannot  be  affected  by  Sir  if.  X  Parker*s  having 
accepted  certain  benefits  under  the  will  of  his  son,  nor  can 
it  amount  to  a  forfeiture  in  law.  Beside^,  the  Master  of 
the  Rolls  has  expressly  decided,  that  the  circumstances,  as 
stated  in  this  case,  do  not  amount  to  to  election  in 
equity  (6).  In  Doe,  d.  The  Duke  of  Devonshire  v.  Lord 
George  Cavendish  {c\*  the  doctrine  as  to  election  was  carried 
by  Lord  Mansfield  to  too  great  an  extent.*  His  Lordship 
seema  to  have  founded  his  decision  on  three  grounds.  First, 
that  the  parties  could  not  dispute  the  will,  or  whether  the 
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IMO*        appomtment  under  it  was  made  legMj  or  illegally;  and  on 
BAtroBo    ^^^  V^^^  ^^  Lordship  obsenred,  that  the  plaiDtiflFs  ym 
^  ••  tenants  in  tail  under  the  will  of  Lady  B.  and  tenanti  for 

life  under  the  Duke  of  B.;  that  theydaimed  great  property 
under  the  Duke's  will,  and  have  taken  it.  If  they  rqect  bii 
will,  they  must  renounce  all  benefit  under  it;  but,  hb  added, 
that  they  were  therefore  bound  to  suffer  a  recofery,  or  make 
the  title  complete.  He  therefore  considered,  that  the  obli- 
gation on  the  party  to  suffer  a  rooovery^  was  eqnivalMt  to  a 
recovery  actually  suffered.  The  seeond  and  third  groondi 
were,  that  the  appointment  was  good,  and  that  the  power 
was  well  executed,  or  at  all  events,  to  sudi  an  extent  ai  to 
give  the  defendant  an  estate  for  life.  There  too,  as  well  as 
in  Goodiiik,  d.  Edwardi  v.  Bailey,  the  action  of  gectnent 
was  considered  as  fictitious ;  but  it  has  since  been  iDvariaUj 
held,  that  the  lessor  of  a  plaintiff  in  that  -action  an  oolj 
recover  on  a  legal  title.  The  general  rule  as  to  election  Id  a 
4:ourt  of  equity  is  laid  down  by  Lord  Eldon,  in  Bromi  v. 
Monck  (a),  and  by  Lord  Commissioner  Eyre,  in  Blakt  v. 
BuHbufy(jb)f  where  he  observed,  that  '^  it  is  the  settled  doc- 
trine of  a  court  of  equity,  and  agreed  on  all  sides,  that  no 
man  shall  be  allowed  to  disappoint  a  will  under  which  he 
takes  a  benefit.  To  put  the  strongest  instance  at  ones,  if  a 
man  takes  upon  himself  to  devise  to  6.  lands  to  which  he 
has  no  colour  of  title,  and  which  are  in  the  posseisiooi 
or  are  the  inheritance  of  ^.  to  whom  some  part  of  tbe 
testator's  ^tate,  real  or  personal,  is  also  devised,  J*  most 
either  renounce  to  the  extent  of  his  own  estate,  the  estate 
devised,  or  must  convey  his  own  estate  to  JB.''  Bow,  there- 
fore, is  a  court  of  law  to  ascertain  the  value  or  extent  of  an 
estate  ?  ^nd  his  Lordship  there  added^  that  **  putting  a  de- 
visee to  his  election,  however  reaaonabte  .and  just  it  migbt 


(•)  10  Ve$.  jun.  609 (ft)  1  Ve:  jun.  51S,     S.  C.  4  Br»«'' 
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that  ^'  if  a  testator,  iotendiog  to  dispose  of  bis  pf opertj^  ?.nd 
making  all  hia  arrangement  under  theimprenion,  that  be  baa 
the  power  to  dispose  of  all,  that  is  the  subject  of  bis  will, 
mites  in  his  disposition,  property  that  belongs  to  another 
person,  or  properly,  as  to  which  another  person  has  a  right 
to  defeat  his  disposition,  giving  to  that  person  an  interest 
by  bis  will,  that  person  shall  not  be  permitted  to  defeat  the 
disposition,  where  it  is  in  his  power,  and  yet  take  under  the 
will.  The  reason  is,  the  implied  condition,  that  he  shall  not 
take  both,  and  the  consequence  follows,  Aat  there  must  be 
an  election ;  for  though  the  mistake  of  a  testator  cannot  af- 
fect tbe  property  of  another  person,  yet  that  person  shall 
not  take  the  testator's  property,  unless  in  the  manner  intended 
by  the  testator. **  The  doctrine  of  election,  therefore^  has 
never  been  put  on  the  footing  of  estoppel  or  forfeiture.  The 
cases  of  electipn  at  law  are  those  where  a  deed  may  enure 
in  different  wnys,  so  that  the  grantee  shall  have  his  election 
how  to  take,  namely,  either  by  demise  at  the  common 
law,  or  by  baigain  and  sale,  as  in  Hejfward^s  case  (6}.  The 
cases  as  to  election,  according  to  the  custom  of  London,  or 
in  respect  of  copyholds,  are  wholly  beside  tbe  present  ques- 
tion, as  they  are  referrable  only  to  tbe  jurisdiction  of  a  court 
of  equity,  and  consequently  there  is  no  ground  whatever  for 
the  defendant's  application  for  a  new  trial. 

Mr.  Dillon,  in  support  of  his  rule,  observed,  that  the. 
first  question  was,  whether  Sir  H.  J.  Parker  took  any  in- 
terest under  bis  son's  will,  and  if  so,  what  interest,  and 
whether  he  had  not  reduced  it  into  possession.    Secondly, 
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1820.        If  be  had  taken  such  interest,  whether  it  was  wuf  ed  by  his 
Bj^m     *°°'*  ^®**  '°  **"  life-lime.    Thirdly,  Whether  Sir  H.  J. 
••  Parker,  by  his  will,  intended  to  devise  the  Talion  estate  in 

opposition  to  the  will  of  his  son.  And  lastly,  Whether,  in- 
dependently of  the  acU  of  Sir  H.  J.  Parker,  Sir  WUlkm 
Parker  was  not  estopped  from  disputing  his  (DiUon*s)  title. 
The  case  of  Birmingham  v.  Kirwan(a),  clearly  shews,  that 
he  is  concluded  from  so  dobg;  and  Liord  Redadale  there 
said  (&),  <'  the  rule  of  election  I  take  to  be  a  rule  of  law,  as 
well  as  of  equity ;  and  the  principal  reason  why  courts  of 
equity  are  more  frequently  called  upou  to  consider  the  sub- 
ject (particularly  as  to  wills)  than  courts  of  law,  I  apprehend 
is,  that  at  law,  in  consequence  of  the  forms  of  proceediogr 
the  party  cannot  be  put  to  elect;  for,  in  order  to  enable  a 
court  of  law  to  apply  the  principle,  the  par^  must  either  be 
deemed  concluded,  being  bound  by  the  nature  of  the  instru- 
ment, or  must  have  acted  upon  it  in  such  a  manner  as  to  be 
deemed  concluded  by  what  he  has  done;  that  is,  to  have 
elected/'  In  The  AUomt^General  v.  The  Bis/^  oflMch- 
field  {c)f  the  question  was,  in  whom  the  legal  estate  was 
vested;  and  Lord  Eldon  there  mA{d),  that  <'  a  conveyance 
from  the  heir,  though  it  does  not  operate  as  a  cooveyaoce 
is  an  estoppel  to  the  heir,  and  being  an  estoppel  to  the  heir, 
all  the  world  is  estopped,  and  a  complete  title  is  gained." 
So  the  cases  of  Palmer  v.  £Atits(e),  and  Treoitan  v.  JLov- 
fence  if),  clearly  shew,  that  where  an  estoppel  works  on 
the  bterest  of  the  lands,  it  runs  with  them  into  whose 
hands  soever  the  lands  come.  Lord  Kenyan,  in  the  case  of 
Hayne  v.  Maltby^g),  said,  that  where  an  heir  apparent,  hav- 
ing only  the  hope  of  succession,  conveys,  during  the  life  of 
bis  ancestor,  an  estate  which  afterwards  descends  upon  him. 


(•)  t  Sekoal  4r  W.  444.— (&)  Id.  450 (c)  5  Vei.jun.  8t5. 
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although  nothmg  pasteg  al  diftt'tRae»  j^  wlien  Ae  inherit-       ij^iO. 


Halvorh' 


ance  descends  qpon  biiO)  be  is  estopped  to  say,  that  he  had 
no  iDterest  at  the  thne  of  the  grant*— there  an  estoppel  is  *"*"«/ 
fiMttided  on  lafw,  conscience,  and  justice.  In  PhdtJ^  Diu^mi. 
case(ff),  it  was  held,  that  if  ^  a'  fiiAer  and  ioh  be  joint  tenants 
for  eighty  years^  and  afterwards  the  father  Jet  the  lands  to  the 
8onfo#  fifty  years,  by  indenttvey  npon  condition,  that  if  die 
father  paid  «£<20  on  such  a  day,  the  lease  should  be  void ;  and 
the  condition  was  performed,  and  the  father  entered,  and  de- 
wed the  lands  to  two  other  of  his  sons,  and  died,  it  was  hdd, 
diat  the  son  who  took  the  lease  was  estopped  to  claim  any 
other  estate  than  for  fifty  years,  and-  that  the  estoppel  conti- 
nued after  the  fifty  years  aspired.  In  James  ▼.  London  (&),  it 
was  determined,  thai  in  estoppels,  both  parties  aref  to  be 
estopped.  The  decisibn  of  the  Court  Of  Kin^$  Bench  in 
DoCf  d.  DukeofDevomhire  v.  Lord  CavendUk^  was  founded 
on  established  and  .well-known  principles  of  law.  Here,  too, 
it  must  be  presumed,'  that  a  conveyance  was  m  fact  made 
from  Sir  H.  J.  Parker  to  his  son,  by  which  the  freehold  . 
would  pasfs  to  him  under  the  agreement  which  was  executed 
between  them*-for  it  was  not  only  an  executory  agreement, 
but  a  specifib  sum  was  paid  down  by  way  of  consideration. 
Such  a  conveyance  mtist  be  presumed,  after  so  long  a  time 
has  elapsed ;  for  in  Warren,  d.  H^ebb  v.  GreenvHle{c\  it  was 
held,  that  a  surrender  of  a  tenant  for  life  should  be  presumed 
on  a  recovery  of  forty  years  standing ;  and  although  an  entry 
in  an  attome/s  debt  book  was  read,  after  his  death,  to  prove 
it,  the  Court  declared  that  tiiey  would  have  presumed  a  sur- 
render without  that  circumstance,  as  they  did  not  require 
any  evidence  to  fortify  the  presumption,  after  such  a  length 
of  time.  In  Goodiiik,  d.  Parker  v.  Baldarin  (d),  it  was 
held,  that  a  possession  of  Crown  land,  commencing  fifty-five 


(a)  Cited  Cro.  EUz.  36.  (*)  Cro.  EUi.  37 (c)  S  Str.  1^29. 
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laso.  jmn  ago,  bj  eacroacfaiiient  tm  the  Crowo  in  die  tina  of  the 
j^^22^  lessor  of  the  plaintiff's  father,  maintained  by  the  father  till 
his^death,  nineteen  3rears  ago,  and  aflerwaids  continued  for 
two  jcars  bj  bis  widow,  when  the  defendanl  obtained  d« 
possession,  woald  be  soffident  erideace  from  theCnwnte 
the  lessor's  father,  if  the  Crown  were  capable  of  nskag 
snchagrant;  and  Lord  EUmboraugh  there  said(c),  tkt 
^  with  rsspect  to  the  general  impossibility  of  presttoiisgt 
grant  against  the  Crown,  the  Courts  were  in  the  daily  htbit 
of  presuming  grants-from  the  Crown,  as  of  marlMts,  and  the 
like,  npon  an  uninterrupted  enjoyment  of  twenty  yssn.**  The 
cases  of  Doe,  d.  Hawdl  v.  Lloyd(b),  England,  d.  Sy^oum 
ir.  Slade(c),  and  Doe,  d.  fioa^ermoii  v.  Sybomneii)^  estab- 
lish the  principle,  that  on  outstanding  terms,  where  it  i« 
in  proof  on  the  part  of  the  plaintiff,  that  the  trusts  oo  which 
such  terms  were  created,  bate  been  comptetdy  fulfilled,  lo 
that  the  trustees  ought  to  ha?e  conveyed,  the  Jury  will  be 
directed  to  presume,  that,  in  point  of  iiM:t,  they  hsva  done 
so,  though  diere  is  no  direct  efidence  of  the  £ict.  Be- 
sides, here,  it  is  quite  clear,  that  the  freehold  passed  to  the  ion 
by  the  conveyance,  subject  only  to  a  condition  whereby  Sir 
11.  J*  Parker  was  to  be  entitled  to  enter,  in  the  event  of 
his  surviving  his  son,  in  which  case  it  could  not  be  pre* 
sunned  that  the  former  had  made  an  entry  to  enforce  the 
condition  broken.  In  LUtleion(e)  it  is  said,  that  in  csmi 
of  feoffment  upon  condition,  where  the  feoffor  nay  lew- 
fully  enter  for  the  condttion  broken,  be  hath  not  the  free- 
bold  before  his  entry.  He  also  referred  to  Coh^s  Com- 
mentary(/),  as  to  a  distinction  between  a  condition  that 
required  a  re-entry,  and  a  limitation  that  ipio  facto  de- 
termined the  estate  without  any  entry  : — and  to  Coke' 
LiUleton(g),  to  shew  the   distinction  between  the   com- 
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«MNi  hw  Mid  the  statute  32  Hen.  8.  e.  34.  In  ohler  to  shew  1890. 
that  the  doctrine  of  estoppel  formed  an  exception  to  that  of  |y^|^^^ 
remitter,  he  cited  LUtlam{a)t  and  CqU%  CoxsaamVuj  ,.  T* 
thereon  (i).  He  also  referred  to  Coii^Lt^/i^r^M  (c)^  as  to  "''^* 
the  legal  definilion  of  the  wor4  **  title.''  Further,  in  Cokk^ 
UiUeton  (d),  it  is  said,  that  *^  regnbrlj,  when  any  man  imll 
take  advantage  of  a  condition,  if  he  mtj  enter  he  must 
enter,  and  when  he  cannot  enter,  he  must  make  a  dsim ; 
and  the  reason  is,  for  that  a  freehold  and  mheritanea  shall 
not  cease  without  entry  or  claim,  and  also  the  feoffor  or 
grantor  may  waive  the  condition  at  his  pleasure."  So,  in 
JenUm'B  Centuries (e),  although  there  maybe  a  waiver  of 
re-entry  in  matter  of  pait,  still  such  entry  must  be  of  a 
decisive  nature,  and  is  the  only  remedy  at  law  to  take  ad- 
vantage of  a  condition.  In  Colebum  v.  Mix$ton€(J\  it 
was  determined,  that  where  a  testator  demised  several  houses, 
an  entry  into  one  of  them  was  sufficient  for  the  whole,  and 
that  the  entry  should  be  .ac||«dged  most  beneficial  to  the 
devisee.  It  further  appears,  that  the  doctrine  of  election 
is  founded  on  a  proceeding  at  common  law;  for,  in  the 
Doctor  and  Student  (g),  it  is  asked,  whether  a  prelate  may 
refuse  a  legacy?  and  it  was  answered,  that  he  might,  for 
that  the  legacy  was  not  perfect  until  be  to  whom  it  was 
made  assented  to  take  it,  but  that  if  he  intended  to  re- 
fuse, he  must,  as  soon  as  Us  title  by  the  legacy  falleth, 
relinquish  to  take  the  profits  of  the  thing  bequeathed ;  for 
if  one  take  the  profits  thereof,  he  shall  not  afterwards  re- 
fuse the  legacy.  According  to  all  these  authorities,  there- 
fore, it  is  quite  clear,  that  Sir  H.  J.  Parker  had  elected  to 
abide  altogether  by  his  son's  will,  and  that  by  such  election 
he  was  estopped  from  controverting  the  right  of  his  son  to 
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*  1820.  dispose  Of  the  fee.  Secondly,  ITuit  there  was  saffirient 
w^^^  ground  for  the  Jury  to  presume,  that  a  conTejrance  of  the 
e.  reversion  in  fee  had  been  made  by  Sir  H.  J.  Parker  to 

his  son>  under  the  terms  of  the  agreement  between  them, 
in  the  year  1766/  And  lastly,  That  the  letters  of  the  hr 
Iher  of  the  present  Sir  fVUKam  Parker  ought  to  have  been 
admitted  in  eridence  at  the  trial* 

Cur.  adv.  ricft. 

On*  this  day,  Lord  Chief  Justice  Dallas,  after  briefly 
stating  the  pleadings,  and  the  facts  of  the  case,  and  ob* 
serving,  that  unless  Sir  H,  J.  Parker  had  done  some  act  to 
deprive  himself  of  the  reversion  m  fee,  retained  to  him  by 
the  settlement  of  1741; — ^he  having  survived  his  only  son,  had 
power  to  dispose  by  his  will  of  the  reversion  in  fee — and 
that  Sir  William  Parker,  having  insisted  that  all  the  inter* 
mediate  parties  being  dead,  he  was  now  entitled  to  the  pre* 
mises  in  question,  under  the  will  of  Sir  fl.  J.  Parker,  sud, 
that  it  had  been  contended,  however,  by  the  defendant  Mr. 
Dillon,  that  Sir  H.  J.  Parker  had  no  power  to  dispose,  by 
his  will,  of  the  Talton  estate,  he  being,  as  ni*as  insisted,  at 
the  time  of  making  his  will,  seised  for  life  only  of  that 
estate — and  this  was  contended  by  him  on  two  grounds  :— 

Fu^t,  That  Sir  H.  J.  Parker  havmg  accepted  certain 
benefits  devised  to  him  by  the  will  of  his  son  John  Parker, 
which  John  Parker  had  taken  upon  himself  by  the  same 
will,  to  devise  the  Talion  estate  to  hu  father  for  Hfe,  with 
remainder  to  his  sisters  of  the  half-bloody  Margaret  and 
Arm  Parker,  m  fee,  had  thereby  elected  to  abide  by,  and 
confirm  his  son's  will  in  all  parts;  and  that,  by  such  accept- 
ance and  election,  he  was  either  actually  divested  of  tbe 
reversion  in  fee  reserved  to  him  by  the  settlement  of  1741, 
or  else,  that  he,  and  all  persons  claiming  under  him,  were 
estopped  from  setting  up  that  settlementi  or  otherwise  con- 
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troveiting  the  right  of  John  Parker  to  ditpose  of  the  fee  of       1820, 
that  estate  to  his  two  sisters. 

Secondly,  That  the  Jury  ought  to  have  beeu  directed  to 
presume  that  some  conv^ance  of  the  reversion  in  fee  had 
been  made  by  Sir  H.  J.  Parker  to  his  son  John  Parker. 

On  the  6rst  point,  many  equity  cases  respecting  elec- 
tion, from  Noys  ▼.  Mordaunt  {a),  to  Broome  t.  Monk  (b), 
were  cited,  from  which  it  was  aigued,  that  the  doctrine  of 
election  is  a  doctrine  of  the  common  kw,  and  borrowed 
from  thence  by  courts  of  equity ;  and  that  although  the  in- 
teqiosilion  of  a  court  of  equity  may,  in  certain  cases,  be  ne^ 
cessary  to  compel  a  party  to  elect,  yet,  that  when  he  has 
made  bis  election  to  take  under  the  will,  and  has  accepted 
the  benefits  thereby  given  to  him  (as  was  argued  to  be  the 
case  here),  the  aid  of  such  a  court  was  not  necessary  to 
divest  him  of  any  property  which  he  held,  in  repug- 
nance to  the  will,  but  that,  in  such  case,  he  was  ipsa 
facto  divested  or  estopped  by  the  operation  of  the  com- 
mon law. 

It  was  further  argued,  that  at  the  common  law,  a  man 
may  be  estopped^  not  only  by  record  or  deed,  but  also  f>y 
matter  in  pais,  m  by  the  acceptance  of  an  estate ;  and  the 
Court  was  referred  to  Littleion^s  chapter  on  Remitter  (c), 
with  Lord  Cokeys  Commentary  thereon,  and  to  other  autho- 
rities respecting  the  surrender  of  an  old,  by  the  acceptance 
of  a  new  lease,  for  the  purpose  of  shewing,  that  a  man  may. 
lose  his  older  and  better  title  to  an  estate,  by  accq^tjng  a 
conveyance  from  another. 


'  («)  «  Vern.  581.  {b)  10  Vea.  jaa.  597.  (e)  liU,  sect  667 , 

ai^d  Co.  UU.  ibtd. 
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1820.  -And,  finally,  the  Court  was  pressed  with  the  authorities 

of  two  more  modem  cases,  GoodtUle,  d.  Edwards  v. 
Bailey  (a\  and  Doe^  d.  Duke  of  Devonshire  v.  Lord  George 
Cavendish  (&)• 

As  to  the  cases  in  equity,  it  appears  to  us,  that  the  prin- 
ciple of  them  is  entirely  a  principle  of  equity,  proceeding 
on  the  doctrine  of  an  implied  condition,  of  which  a  court 
of  equity  will  enforce  the  performance,  viz.  by  compelling 
the  devisee,  if  he.  elects  to'  take  the  benefit  of  the  devise, 
to  convey  over  his  original  estate,  so  that  it  may  pass  in 
conformity  to  the  will. 

These  cases  seem  to  us  to  afford  no  authority  shewing 
what  the  effect  of  such  election  is  at  the  comnion  law,  and 
without  the  aid  of  a  court  of  equity. 

As  to  the  doctrine  of  estoppel,  which  forms  an  exception 
in  certain  cases  to  tbe  doctrine  of  remitter  (as  in  the  instance 
put  by  lAitleton(c),  where  tenant  in  tail  enfeoffs  his  heir  of 
full  age,  who  enters,  and  survives  his  fiither,  and  b  thereby 
estopped  from  claiming  the  estate  tailper  formam  dom^-^ 
and  also;  as  to  the  doctrine  of  surrender  of  a  lease  by  die 
aeceptance  of  a  new  one  ; — as,  when  a  man,  having  a  lease 
for  twenty  years,  accepts  from  the  same  lessor  a  new  lease 
for  ten  years,  and  is  thereby  estopped  from  claiming  his  old 
lea^e  for  twenty  years : — All  these,  are  cases  of  two  titles  to 
the  same  lands,  where  a  man,  by  accepting  a  new  and  in- 
consistent title,  is  precluded  from  setting  up  his  older  and 
better  titl^  to  the  same  lands.  It  is  obrious,  that  these  cases 
fall  very  short  of  provmg  the  point  now  contended  for,  and 
indeed  have  no  application  to  it^  the  point  being  this,  that  a 


(fl)  E.  17  GtQ.  3.  Cowp,  597. —  (6)  H.  it  Gto,  9.  4  Term  Sip.  741,  a. 
(0  Sect.  664. 
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man,  by  accepthig  a  title  to  Black  Jcre^  m  thereby  divested        1820. 
or  estopped  from  setting  up  his  former  title  to  ffhke  Acre.  "^^^ 


As  to  the  cases  of  Goodtitle  v.  Bailey  and  Doe  v.  Lord 
George  Cavendi$k'--ia  the  first,  the  Court  thought  that  the 
release  might  well  be  construed  as  a  grant  of  the  reTersion, 
which  alone  was  sufficient  to  sustain  the  nonsuit ;  and,  in  the 
aecond,  thai  the  power  was  well  executed  in  toto,  or,  at  all 
events,  to  the  extent  of  gifing  to  Lord  George  Cavendiik 
an  estate  for  life ; — in  either  of  which  cases,  the  lessor  of  the 
plaintiff  could  have  no  right  to  reco? er«  It  is  true,  that  the 
Court,  in  the  reports  of  those  cases,  appears  to  have  thrown 
out  more  than  was  necessary  for  the  decision,  and  more  than 
perhaps  is  consistent  with  the  strict  legal  view  b  which  the 
action  of  ejectment  is  now  regarded.  These  cases  occurred 
at  a  time  when  that  action  was  considered  as  a  fictitious  ac- 
tion, inwhidi.a  different  sort  of  title  would  suffice  than 
what  is  required  in  a  real  action,  and  when  it  was  thought 
that  an  equitable  title  would  be  sufficient  to  support  or  to 
defend  an  action  of  ejectment,  coutrary  to  the  legal  right 
of  possession. 

That'  the  Court,  in  these  cases,  had  in  view  the  equitable 
title  which  was  then  thought  sufficient  in  ejectment,  and 
not  the  strict  legal  title,  is  manifest,  from  whit  Lord  Malts'' 
field  is  reported  to  have  said,  m  considering  the  doctrine  of 
election,  in  Doe  v.  Lord  George  Cavendish,  vii.  «*  Tliey, 
{jiamehf^  the'  late  Duke's  children)  claim  great  property 
under  the  Duke's  will,  and  have  taken  it.  If  they  reject 
Ilia  will,  they  must  renounce  all  benefit  under  it;  there- 
fore they  are  bound  to  suffef  a  recovery,  or  make  the  title  - 
complete.''  His  Lordship  seems  to  consider  that  the  obli- 
gation on  the  party  to  suffer  a  recovery,  and  complete  the 
title,  is,  for  the  purpose  of  an  ejectment,  equivalent  to  a 
recovery  actually  suffered,  and  the  title  completed. 


V. 

Dillon. 
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1820.  But  thk  doctrine  bas  been  over-ruled  by  the   cases  of 

JU^M     ^^'   ^-  ^^^^^^'^  ^-  *'^/^^  (^)'    ^^^odtitk,    d.  Jfme$  \. 
«.  Jofrer  (ft),  and  Doe,  d.  Da  CosTa  ▼.  Wharton  (c),  and  by  the 

constant  practice  of  courts  of  common  law  for  these  last 
thirty  years. 

As  to  the  second  point  contended  for  by  Mr.  D</&if, 
namely,  that  the  Jury  ought  to  have  beea  directed  to  presume 
that  some  conveyance  of  the  re? eruon  in  fee  had  been 
made  by  Sir  H.  J.  Parker  to  his  soa  Joht^  Parker,  Mr. 
Dillon  read  in  eridence  at  the  trial,  the  answer  of  Sir  WU- 
Ham  Parker  to  a  bill  b  equity  filed  ag wst  him  by  Mr.  Dillon, 
m  which  answer,  Sir  tVilUam  Parker  admits,  that  he  believes 
that  certain  articles  of  agreement  between-  Sir  H.  J.  Parker 
and  his  son  John  Parker,  were  made,  in  the  year  1766, 
whereby  the  said  John  Parker  agreed  to  pay  .£700,  and 
also  an  annuity  of  £9O0  per  anntim  to  his  father ;  and  his 
father,  in  consideration  thereof,  f^reed  to  convey  the  Talr 
ton  estate  immediately  to  bis '  son,  subject  to  a  proviso, 
that  if  the  son  should  die  in  t(ie  life-rtime  of  the  father,  the 
said  conveyance  was  to  be  wholly  void.       * 

Mr.  DUlou,  from  this- admission,  argued,  not  only  that  it 
is  to  be  presumed  that  such  a  conveyance  was  in  £ict  made, 
but  that  it  must  be  presumed  to  have  been  a  conveyance  ope- 
rating according  to  the  common  law,  whereby  the  freehold 
would  pass  to  the  son,  subject  only  to  a  condition,  where- 
by the  father  was  to  be  entitled  to  enter  in  the  event  of 
bis  surviving  his  son ;  and  if  so,  then  Mr.  Dilbn  fur- 
ther argued,  that  it  could  not  be  presumed  that  the  father 
had  made  an  entry  to  enforce  the  condition  broken. 

To  this  argument  it.  appears  to  us  that  a  short  answer 
may  be  given.    If  it  is  to  be  presumed  that  any  convey* 

I  .III-  I  -^-^^"^*^ 

(a)  2  Ti^rm  Rip.  681.— -(&)  7  Term  Rep,  47.— «^c)  8  Term  Rep.  f. 
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ance  was  io  part  executed,  it  should  be  presumed  diat  it  was        1890. 
•uch  a  con? ejance  as  would  best  effectuate  the  intention  of     n^^l^^m^ 
the  parties.      Now,  the  intention  clearly  was,  that  in  the  vp 

event,  which  has  happened,  of  the  iather  surviviug  the  son, 
the  conveyance  was  to  be  wholly  void;  and  this  intention 
mil^t  have  been  effectuated  by  a  conveyance  operating  ufider  • 
the  statute  of  uses,  whereby,  in  the  event  contemplated,  the 
use  would  have  been  re-vested  in  the  fatheri  without  the 
necessity  of  any  entry. 

On  this  short  .ground,  therefore,  without  consideriin; 
others,  we  think  no  such  conveyance  can  be  presumed  9^ 
would  enable  the  son  to  dispose. of  the  fee  by  his  will. 

Anothfer  question  was  made  by  Mr.  Dillon,  viz.  whether 
certain  letters,  written  by  Sir  fVilliam  Parker,  the  father  9f 
tbe  present  Sir  fVilliam  Parker,  ought  not  tp  J^ave  be^ 
admitted  in  evidence  i 

^  On  this  point,  it  is  sufficient  to  say,  that  it  does  not  ap» 
pear  to  us,  that  the  present  Sir  WiUian^  Parker  cl^n^ 
under  the  late  Sir  William  Parker,  and  therefore  we  thii|)c 
that  the  letters  of  the  jfbrmer  .caoppt  be  evidf^nce  to  affeqt 
the  title  of  th^  latter. 

On  all  these  grounds,  i^re  are  of  opinion  that  the  rul^  for 
ibejMw  tijial.must  be 

Diachargedr 
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^^^  paid  at  or  before  the  sealing  and  ddhrerjr  of  the  deeds,  aod 
Pkah  i^  was  held|  that  it  sufficiently  imported  that  sack  moMj 
was  actually  received  by  the  grantor,  through  the  roediom 
of  the  grantee's  draft,  before  the  eiecution  of  the  deedi 
granting  the  annuity,  so  as  to  dispense  with  the  niecesnt;  of 
setting  out  in  the  memorial  the  particulars  of  such  drift,  witk 
the  time  of  payment.  But  here,  the  consideration  is  express- 
ed to  have  been  paid  by  the  plaintiff  immediately  before  the 
execution  of  the  indenture,  which  is  much  stronger,  as  it^rai 
there  doubtful  whether  the  draft  was  even  given  at  the  tim^ 
the  deeds  were  executed.  Here  too,  after  the  parties  hsie 
hdn  dormant  during  twelve  years,  and  the  annuity  has  been 
regularly  paid  during  that  period,  it  cannot  now  be  iofcrred 
that  the  check  mentioned  in  the  memorial  was  not  converted 
into  cash,  or  paid  at  the  time  the  deeds  were  executed,  ind 
more  particularly  so,  as  the  receipt  by  the  defendant  B^en 
did  not  refer  to  the  check  alone,  but  to  the  payment  of 
the  whole  of  the  cdnsideration-money ;  and  in  Exparie 
MicktU{a\  it  was  held,  that  a  memorial,  stating  thewbok 
consider^ion  to  be  paid  iu  money,  was  good,  diough  pert 
of  it  was  paid  by  a  bauker^s  check,  the  value  of  whidi  had 
been  received  by  the  grantor  before  the  execution  of  ibe 
deeds. 

Mr.  Seijt.  Bloiseif  in<  support  of  die  rule.  The  case  of  & 
parte  Maxwell  is  easily  distinguishable  from  the  present.  Here, 
the  consideration-money  was  only  ;f  150,  for  which  it  appears 
the  plaintiff  ha^  received  annually  £25  for  nearly  twelve  suc- 
cessive years,  which  is  double  the  amount  of  the  principal 
sum  advanced  ;  but  the  principal  objection  is,  that  the  time 
when  the  check  was  payable,  was  not  set  forth  in  the  me- 
morial. As  to  the  construction  of  the  receipt  for  the  con- 
sideration-money given   by  the  defendant  Riggers,  it  reto 


(«)  f  EoMt,  isr. 
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to  a  dnft  pi^aUe  «l  m  banken.    The  word  *^  pi^ble''  m       W^ 

itself  imports,  Uiat  it  was  to  be  paid  at  a  futura  day.    Tkat       Pbmmm 

tfaerefiore  distbguishes  the  present  case  from  those  of  Berry 

r.Bnat^waARumbMv.Mmfmff'ioT  then  it  was  stated, 

that  tba  nolw  which  foraied  the  consideratbiKmoiiay  had 

been  paid.    The  defendants,  dMsefore,  b  the  memorial  ia 

this  eaae  m^taely  acknowledged  Ihie  receipt  of  a  dnft,  but  it 

was  Slot  alaled  either  when  it  was  payable,  or  wbetiier  intact 

it  bad.been  pad  or  not»  Ahhough  Lord  Chief  Justice  EyrB, 

'mMorm  w.Wall^  espr^ssed   hia    disapprobation  of   the 

caaM  .of.  ifinififtatf  v.  Murray  and  Berry  v.  BetUtey,  sttH 

the  Cowrt  daeideddbat  they  were  bound    to   act  in   con-> 

fomiity  to.lhbae  two  cases.    If  it  could  be  deemed  suffix 

cicot  to  stalCi^aeiiD  this  case^  that  the  consideration  <ras  paid 

partly  in  bank  notes,  and  partly  by  a  draft,  payable  at  a 

bunkers^  a  door  would  be  opened  to  frauds  of  every  de* 

acriplioii,  aa  it  ia  very  probable  that  such  bankers  migh| 

have  BO  ^ectsof  the  drawers  m  thdr  buuis  at>the  tiaie 

the  draft  was  giten,  or  it  might  be  payable  at  a  very  dis^ 

taut  periodt  in  which  case  it  would  be  minms  the  sum 

therein   itated,.  by  reason  of  the  >  distount,    or   perhaps 

eventpudly  it  migbt  not  be  paid>  at  all*    In  £r  parte  MasmeU 

^  constdstttion  was  stated  to  have  been  paid  on  the  dsiy 

of  eseeuting  |he  dqeds,  and  Lord  Kemfon  there  founded  his 

opinion,  on  no  <»bjecti<»is  having  been  taken  to  tfie  annuity 

aooner,  and  he  does  not  at  all  impeach  the  oonsid^atioo  aa 

aet  oui  m  the  memorial.  So,  Ex  parte  MidieUt  merely  shews 

that  if  pait  of  the  consideration  be  paid  by  mtaas  of  a  check 

the  .value  of  which  had  been  actually  received  by  the  grantors 

before  the  execution  of  the  deeds,  the  memorial'  stating  the 

whole  consideratioa  to  have  been  in  money,  is  good^     &Cat^ 

laghan  v.  IngUby,  as  well  as  the  other  cases  reKbd  on  for  the 

plainliff,  are  wholly  inapplicable  to  the  present.  In  the  former^ 

it  appears  that  the  consideration-money  had  been   actualljf 

received  by  the  grantors  before  the  execution  of  the  deeds. 

This  case  must  therefore  be  governed  by  those  of  ^  Rutnf^ 
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1890.        V.  Mum^t  Berry  v.  Benilegf  md  Pa$le  m.  CMmmm^ 
^2[j^^       the  rule  mtitt  consequently  be  made  abMlole,. 


V. 

Reem. 


Lord  Chief  Justice  DAt.LA8.*--Thi»  objccboB  oqgk  not 
to  be  encouraged.  The  gnmtors,  ueerly  Iwelee  ymm  after  the 
aonuity  waa  granted,  and  after  the  death  of  both  the  -mi^ 
neases  attesting  the  eaeeutton  of  the  deeda  at  the  time  die 
consideratioo  was  paid»  now  think  fit,  for  the  first  time,  to  raise 
an  objection  to  auch  considentioa  as  it  is  set  forth  in  the 
memorial.  It  is  no  ground  for  setting  aside  the  securitiea  to 
saji  that  the  grantee  has  received  double  the  imnciiMl  amn 
adfanced ; — for  an  annuity  is  granted  on  a  contingency  ;  viz, 
the  lives  of  the  parties,  and  if  the  graniors  had  died  within 
the  firat  year  after  it  had  been  granted,  the  grantee  wonU 
have  lost  all  the  benefit  that  might  have  aocrned  to  him  iirom 
the  annual  payments  to  be  made  him  iu  consideratioo  of  the 
principal  sum  so  advanced.  This  case  may  be  censideted  on 
two  grounds,  first,  on  principle,  and,  secondly,  on  ancbori^ 
tiea.  It  is  now  too  late  to  lament  the  effect  of  picvioes 
dfeisions ;  and  although  Lord  Chief  Justioe  Ej^re,  in  Morm 
w.  Wait,  regretted  the  determinatioBs  of  the  Court  of  KiM^$ 
Bm$eh,  in  Brnmbaii  v.  Murray^  and  Berrjf  v.  Ikntkjf,  still 
the  rule  there  laid  down  was  adopted  by  him,  and  has  aince 
been  dearfy  recognised  aa  law«  But  the  pnocipnl  if  not  the 
aole  objection^  iu  this  case  is,  that  the  memorial  doea  not  set 
forth  when  a  draft,  which  was  part  of  the  consideration,  and 
made  payable  at  a  bankers,  was  payable,  or  whether  in  fact 
it  was  ever  converted  into  cash,  or  paid  to  the  grantoes,  so 
that  in  point  of  fact  it  is  uncertain  whether  they  ever  receited 
the  whole  of  the  consideration  for  the  annutty  or  not.  In- 
4)epeiiidendy  of  deciaious,  even  in  point  of  principle,  there  ia 
an  obvious  reason  why  it  should  appear  pn  the  lace  of  the 
•  memorial  when  the  draft  was  payable,  and  that  reaaon  is 
^veo  in  Btny  v.  Benitey*  There,  the  memorial  stated,  that 
the  consideratioo,  which  was  £700,  was  paid  by  a  promise 
aoi^  note^  and  the  objection  was,  that  it  4id  not  set  fortb^ 
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Uni  day ;  for^  if  aft  a  diaUut  day^  ii  waa  not  wortk  ^700,  by 
syaaaoa  of  the  discoaot ; — the  same  otgection  might  be  made  to  ""i^ 
the  draft  in  quastacNH  aa  it  might  be  pfyabl«  at  a  diataut  day>  ^^'w 
io  wbkb  owe,  the  pautora  might  have  beeo  put  to  tiie  l^sa  of 
part.of  the  conaideiationi  by  getting  it  diacouot«d.  In  ittb- 
atoaca,  and  on.prittcipley  therefore^  it  appeare  to  me  there  is 
%  anfficient  ground  diat  the  time  at  which  the  draft  be^mn 
payable  nhouU  have  been  apecified  on  the  face  of  the  memorial. 
Before,  however,  I  advert  to  the  pi^ncipal  ca«es  which  batta 
been  decided  on  this  subject^  1  will  briefly  refer  to-  the  tenia 
of^the  mttnorialf  which  »tated,  that  ^  in  pouavieration  oiJSSa, 
in  Bank  of  Euglund  notes,  payable  on  demand,  and  also  £Qa^ 
by  a  draft,  bearing  even  date  therewith,  drawn  by  Moon  on, 
and  payable  at  Birch  and  Co.  bankers,  to  the  defendant  Ror 
gen  (wiib  the  privity  and  consent  of  the  cu^t^feudant),  paid 
by  the  plaintiff  immediatdy  before  the  execution  of  the  inr 
denture,  the  receipt  uhereof  tlie  defendant  Rogers  duly 
acknowledged."  He  thereby  iperely  acknowledged  that  be 
had  received  ;C85  in  Bank  uf  Eiiglaiid  notes,  and  a  draft 
for  JH&Ht  and  not  that  lie  had  received  any  money  f^r  the 
draft*  That  leaves  the  objection  precisely  wbeie,  it  was, 
namely,  whether  by  principle,  and  on  decided  cases,  i^.ia  ucir 
cessary  that  the  memorial  should  express  the  time  wb^  tho 
4raft  was  payable*  llie  case  of  Bmrry  v*  BaUkjf  decided, 
ftk&t  if  the  consideration  be  paid  by  a  promissory  note,  or  a 
banker's  check,  the  time  when  it  becomes  payable)  must  be 
aet  forth  in  the  memorial ;  that  case  is  stronger  than  tlie  pre* 
aent,  for  there  it  was  stated,  that  the  sum  secured  by  the  check 
bad  been  since  paid.  Poole  v.  Cab(ines{a)  is  stilUtronger,  for 
there  the  consideration  was  stated  in  the  memorial  to  be  j£^i6, 
£199:  lOf*  of  which  was  paid  by  a  draft,  which  was  duly 
bonorad,   and  the  remaining  sum  of  ^10:  (Of*  iii  lawful 


(a)  8  Term  Rep.  3Sd. 


182d«       'iBMftt*    H^re,  bowiif«r«  it  it  ilot  sMed  iviMH!i«#  tfhd  il^ivilt 

N^^^       paid  or  not;  oneobjectioninthitctts^watyltrntlliecoHMelA* 

^^^*       tidi  WAS  not  idiBciefltlyatftted  in  die  memorM^  tad  in  mmm 

UoQMMB.     to  that  att  aflUavit  wa^^pfodoeed,  Matiof,  that  IheMmtiij  had 

been  regularly  paid  fix>ili  Ftbrmiy,  179^  to  DeeethberfYW, 

tcai  that  die  paHy  who  drew  the  draft  was  dead ;  and  it  ma 

insmtiM  that  it  ought  not  to  be  permitted  tb  the  defefidaats^ 

#ho  had  bun  by  dnring  the  whole  of  the  ^t^wei's  life4inie, 

to  make  these  objections  to  the  annuity^  when  the  only  peisdli 

^o  eonld  anst^er  die  facts  was  dead;  when  ifwas  observe 

ed,  b  support  of  the  objection>  that  the  itisl^ciency  of  Ok 

statement  of  the  consideration  appeared  oit  die  meaio- 

•rial  itself,  iMiere  it  was  stated  diat  part  of  the  tnonet  was 

tiaid  by  a  banker's  check,  widiont  setting  Ibith  the  tinle  when 

it  wair  pflyable,  and  Berry  v.  Bentle^  ^zs  relied  on.    lb  thb 

it  was  answered,  that  there  the  money  was  paid  by  a  promiih 

aory  note ;  whereas,  in  Poole  v.  Cabtmes,  it  was  paid  by  a 

bankei^s  check,  which  was  always  considered  as  money.    But 

the  Court  Aooght  that  that  circomstance  was  imteaterial,  and 

consequently  decidied  that  it  was  necessary  to  state  when  die 

check  was  payable,  accordmg  to  the  former  ease  of  Berry  ?• 

BMtey*' On  the  authority  of  these  t^o  cases,  therefore,  as  well 

as  on  reason  and  principle,  I  am  of  opinbn  that  it  was  neces- 

*#ary*tt>  state  the  time  when  the  draft  becataie  payable  on  tbb 

'iaceef'lKe  memoriiil.  As,howeter,tfaecase  of O^Cdttaghanf* 

'Ihgilhf  {a\  has  been  relied  on,  it  is  n«cessaiy  to  look  at  the 

facts  of  that  ease,  as  \^eA  as  the  principles  tm  whidi  it  ymti 

deeided,  in  order  to  ascertain  whedier  the  former  cases  <tf 

Berry  t.  Bentley  ind  Poole  r.  Cabanes,  were  diereby  im- 

^ghed  br  comment^  on. 

Cur.ado.Mii. 


The  Coort^  on  this  day,  were  niuuiiaoualy  of  opinion  that 
the  time  when  the  draft  became  payable  should  have  been 

(«)  9  Eati,  135. 


IM  TttB  riBST  TBAll  OF  G«0.  IT.  ^M^ 

-sMed  10  db  tnemdrtil ; — but  they  imposed  on  the  defendtdli  IMO. 

the  tnrms  of  their  agreebg  to  return  the  principal,  oo  taking  i^^^^^T. 
sn  acooont  before  the  prothonotary,  aa  was  done  in  the  case  v. 

#f  Pae/e  r.  Cabann,  and  sulgect  to  these  tiona$,  the 

Rule  wat  made  abeolute. 


LiKOHAM  t.  Warrbk  and  Another,  Executor  Saturday^ 

and  Executrix*  ***y*' 

TTtiis  was  an  action  of  replevin  for  taking  the  plaimifTs  To  an  avowry 
goods  and  furniture.    The  defendants  avowed  as  executor  for  rent  due 
and  executrix  of  one  Hutchinson  deceased  ;  that  the  plaintiff  JJ ^thefr  t«H** 

held  the  dwellins'-hoase,  in  which,  &c.  as  tenant  thereof,  to  Jator,  a  plea  ia 
.        ....  .  .bar  that  the 

Hutchinson  m  his  life-time,  and  from  hts  death  until  the  testator  took 

time  when,  &c.  as  tenant  to  the  defendants  as  executor  and  for  the  same 

executrix,  under  and  by  virtue  of  a  demise  made  to  the  plain-  J„^*J2iu  *iSn^ 

tiiF  in  the  life-time  of  Hutchinson,  at  and  under  the  yearly  ^  satisfy  sach 

rent  of  £loO,  payable  quarterly,  and  that  because  a  year  s  rent  costs  of  taking 

^as  due  from  the  plaintiff  to  Hutchinson  in  his  life-time,  insnffirient^  aa 

and  to  the  defendants  as  his  executor  and  executrix,  from  the  i|,e5jl,°^thaj^* 

time  of  his  death,  until  and  at  the  said  time  when,  &c.  they  snch  distresi 

well  avowed  the  taking  of  the  said  goods,  &c.  in  the  said  tisfactiou  of 

dwelling-house,  in  which,  8ic.  and  justly,  &c.  as  a  distress  for  **'•''*"*• 

the  said  rent  so  due  and  in  arrear  as  aforesaid,  and  which  said 

rent  still  remained  so  due  and  in  arrear  as  aforesaid,  to  the 

said  defendants  as  executor  and  executrix.     Plea  in  bar,  that 

the  defendants,  as  such  executor  and  executrix,  ought  not  to 

avow  the  taking  of  the  said  goods,  because  Hutchinson,  in 

Ilia  life-time,  took  and  distrained  as  a  distress  for  the  same 

identical  rent  ni  the   avowry  mentioned,  divers  goods  and 

chattels  of  the  plaintiff  of  sufficient  value  to  satisfy  and  dis- 


•WARRim. 
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1890.        ^hai^  the  rent  in  the  mvcmry  nenticncdy  mm 
^  ^^        posed  to  be  Hue  and  in  arrear  and  unpaid  totliodefaidnnteai 
t.  eatecutor  and  esecnuix,  and  the  cosu  of  tauug  and  keepaf 

the  said  diatieaa;  and  ihisy  &c.;  wherefore,  8tc»  To  diia 
plea  in  bar  the  defendants  demurred  genuAHy,  and  the  plain- 
tiff joined  in  demurrer. 

The  case  came  on  for  argument  this  daj,  when 

Mr.  Serjt.  Vaughau,  in  support  of  the  demurrer,  sub- 
mitted, that  the  plea  in  bar  was  no  answer  to  the  defendants 
avowry,  as  it  did  not  appear  that  the  distress  taken  by  their 
testator  was  satiaiied,  or  tliat  the  amount  of  the  rent  under  it 
was  actually  recovered.  It  is  true,  that  although  he  might 
have  distrained,  still  the  distress  having  been  replevied,  the 
action  might  have  abated  by  his  death,  'i'his  case,  howei^r, 
must  be  governed  by  that  of  Lear  v.  Edrntrnds  {a\  where,  in 
au  action  for  use  and  occopaiion,  a  plea  of  a  previous  dialneas 
for  the  same  rent  was  held  bad,  for  uot  shewing  that  tbe  lent 
was  also  satisfied. 

Mr.  Serjt.  T^ves,  confri.  Tliat  case  is  distinguishable,  as 
it  was  an  action  of  debt  for  use  and  occupation,  and  it  i^aa  no 
answer  to  an  action  of  that  description  to  plead  that  the  land- 
lord had  before  distrained,  unless  the  plea  further  stated  that 
such  distress  had  been  satisfied  ;  for  the  mere  taking  a  dbHev 
does  not  amount  to  an  absolute  extinguishment  of  tbe  debt. 
Nothing,  therefore,  but  an  actual  satisfaction  could  be  there 
suflBcient.  But  here  the  plaintiff  has  pleaded  that  the  first  dis- 
tress was  of  suflkient  value  to  satisfy  the  rent,  as  well  as  the 
costs  of  taking  and  keeping  such  distress.  The  question  there- 
fore is  not  whether  the  rent  has  been  paid,  but  whether  if  one 
distress  be  taken  by  a  lessor,  his  executors  can  proceed  to  take 
another  after  his  death  for  the  same  rent  ?  This  may  be  assi- 
milated to  an  action  of  trespass,  a^  the  plaintiff  sustained  an 

(«)  1  Barm  ^k  Aid,  157. 


VfARMUh 
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Hkj«^  bj  the  ieinire  of  bfego^ds  m  the  fim  initatice ;  midlhF  jf^^. 
nib  i»,  difet  where  a  l«iidl<inl  has  once  taken  a  dittstss  co^ei-  "^^^ 
tenshtt  with  the  rent  due,  he  cannot  take  a  ieeond  diatreta  for  _  «. 
the  aame  rent.  PreFi4>tt8ly  to  the  passing  of  the  star.  17  Car.  9. 
r.  7>'ev<Mr  if  a  landlord  took  an  insufficient  Stress  for  rent, 
he  eould  not  distrain  a  second  time,  but  must  be  driven  lo 
his  action;  but  the  fourth  section  of  that  statnte(a)  provided 
for  that  mischief.  Independently  of  thb,  however,  the 
avowry  is  insufficient,  aa  it  is  made  by  executors  for  rent  due 
from  the  plaintiff  in  the  life*time  of  their  testator,  and  it  is 
quite  clear  they  could  not  distrain  as  such  by  the  common 
law,  nor  does  it  appear  they  were  entitled  to  do  so  imder 

Mr.  Serjt.  Faugkan  in  reply.  The  cases  of  Merikm  v.. 
Gilbee  (6),  and  Martin  v.  Burton  (r),  have  decided,  tb|U  in 
an  avowry  under  that  atatute  by  an  eiecutor,  it  is  im- 
material- to  set  out  the  tide,  or  shew  the  interest  of  the 
testator ;  aud  as  it  is  averred  that  the  tent  was  due  to  him, 
the  holding  might  be  rejected  as  surplusage,  as  the  avowry 
wowM  be  complete  without  it,  and  as  the  plea  in  bar  does 
not  ahew  that  the  distress  was  satiAtied,  the  defendanu  are 
entitled  to  judgaaent. 

Lord  Chief  Justice  Dallas. — ^This  case  appears  to  me 
to  be  unditttinguisbable  from  that  of  Lear  v.  Edmouds.  It 
the  goods  had  been  illegally  taken  in  the  first  instance,  the 
plaintiff  might  have  brought  an  action  of  trespass,  bht  hav- 
ing pleaded  that  the  testator  had  previously  distrained  for  the 
same  reut,  he  should  have  shewn  that  such  distress  amount- 


(«)  By  which  it  was  enacted,  that  **  where  tiie  mine  of  cnttie  dtsf  reined 
dmUd  not  he  foand  to  araoont  to  the  full  valae  of  tlie  arreon  diBtrained 
for,  the  party  to  whom  tnch  arrears  are  due,  his  executors,  &c.  may, 
from  tfane  to  time,  distrain  again  for  the  residue  of  such  arrears." 
ik)  Anit.  VoL  ii.  pago  4»*  '(c)  AmU^  vol.  Iti.  page  608. 
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1880.  ed  M  sfttisfaction,  for  there  muf  be  nilaievoiis  in 
""^"^  the  merely  taking  %  sufficient  distress  Hi%)bt  not  be  pred^c- 
"«.  ^  tive  of  the  satisfaction  of  .jthe  rent  dee.  TbeobfectioB  vmi 
to  the  form  of  the  avowry  amounts  to  oothiog*  as  the  ds* 
feod^nts  have  avowed  tbat  rent  was  due  to  tfiem  as  exe- 
cutors, fiart  of  which  accnied  to  the  t«svitt»r  ift  bis  lifiMVPSi 
aad  part  after  his  d«idi« 

Mr.  Justice  Bvebouuh  concuiredb 

*  Mr.  Justice  Richaebson.— The  sUit,  J  7  Car.  9.  c.7i 
supposes  the  first  distmw  to  be  stiU  io  foree^lbr  there  caiyiot 
be  two  concurrent  distresses.  Hie  avo«rjr,.is  good  on  the 
face  of  it,  as  it  is  therein  alleged  that  rent  was  due  from  the 
pkiutiff  to  the  teetator»  as  well  as  to  thd  defcudtnU  ajhii 
ODecNitors.  That,  therefore,  was  ^ficient  to  gi|te  thcs  s 
chattel  interest,  and  their  testator  nual  be  presumed  to  have 
an  estate  in  fee  until  the  contrary  appears,  and  k  was. not  ia- 
quinbent  4>n  thens  to  set  forth  his  mlenest  iu  the  fnowiy. 
The  auswer  to  it  by  the  plaintiff  in  his  plea  in  bar  is  merdy 
that  the  testator  levied.a  sufficient  distress  for  the  same  nut ; 
thai  dene  is  insuffiei^^  for  he  ought  ito  Jiaue  answend  the 
avowry  in  MOf  and  shewn  that  the  rent.was  fs^Uy  satisfied 
by  such  distress* 

Judgment  fisr  the  asowaats. 
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Chitty  «fid  Another  <?.  Bishop*  liMday, 

Jlf  s.  Seijl.  lAia«t»  on  m  former  day  in  Uiii  Tenn,  brang  in  thewtof 
obtained  «  mlenMiy  that  the  proceedings  in  this  cause  might  t^!^%^ 
be  stayed,  oo  the  groond  diat  the  action  was  brought  wiib-  ^^^^!XJb^ 
oat  the  knowledge  or  consent  of  one  ^f  the  plaiatifia,  and  it  aJadlpaat 
nppenring  that  the  same  motion  had  been  previously*  nmde  nme  Mdvrim 
before  Mr.  Justice  Surrmtgh,  at  €bambers,    md  enuse  ^^Sd^wteM 
dieie  sbewn,  oo  afida«tta,  bdt 4hat  he  dheeted  ^  moMnlo  tiicyafe«». 
be  nuMe  in  Courts  ^    staap«4. 

Mr.  Seijt.  Vaughmn  now,  on  shewing  cause,  offef ed  -the 
Mitte  aflSdavits  which  had  been  before  used  at  die  learned 
Judge's  Chambers,*  to  whieh 

Mr.  Serjt.  Lawet  objected,  and  submitted,  that  they  ^eould 
ndt  ^be  read  in  shewing  catise  against  this  role,  dthobgh'thej 
'  had  been  re-swohi,  as  they  had  fitUffled  the  object  for  Hvhi^h  . 
they  had  been  originally  intended,  and  therefore  that  a  iiew 
stamp  was  requisite  on  each,  as  perjury  could  not  be  as- 
signed on  them,  for  watit  of  sufficient  stamps  to  enable  them 
to  be  given  in  evidence,  as  the  original  jurat  had  perfonned 
its  office,  and  no  stamp  whatever  was  affixed  to  die  second. 

The  Court  held  the  objection  fatal,  and  accordingly  or- 
dered them  to  be  re-stamped  (a). 


(«)  By  the  55  Ge:  3.  «.  184,  Sched.  part  ff,  <<  Every  aflidaTH  to  be 
filed,  read,  or  nsed,  in  any  of  the  eourts  of  law  or  eqaHy  at  Wt»lm^n»i%r^ 
ot  before  any  Judge,  or  other  officer  of  any  of  the  said  courts,"  and  the 
copy  of  tuch  affidavits  are  snbject  to  the  stamp  duty  of  2«.  6d.,  and  it 
has  been  held,  that  two  separate  affidavits  require  separate  stamps,  al- 
though they  are  contained  oa  the  tame'  paper.  See  i  Tidd,  rth  edit, 
p.  517.    i  QkUU  Rtp.  45S,  n. 
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Maj9. 

neCovtwOl 
not  diteharfet 
rale  obtained 
byadefcBdam 
lor  a  Special 
Jury,  whore  no 

Keaninodto 
veboenob« 
taiaedforde* 
lay,  altboogli 
the  defendant 
acknowledged 
the  debt,  and 
It  waa  swora 
that  It  wai  be- 
lieved he  had 
no  defence  to 


Briggi  V*  DiXOK. 

Mr.  Seqt.  Peake,  or  a  former  day  io  this  Tem,  had  ob- 
tained ft  rule  nisi,  that  the  rule  for  a  Special  Jvy,  which 
bad  been  obtained  bj  the  defendant  in  diia  cauae,  iboaM  be 
discharged,  on  affidavits,  which  stated,  dwt  M  defeodant^s 
agent  purchased  goods  of  the  plaintiff  to  the  amount  of 
i:6l,  and  that  he  drew  bills  to  that  imount,  which  the  de- 
fendant accepted,  but  which  being  dishonored,  the  preient 
action  was  brought  against  him  on  his  acceptances ;  that  the 
defendant  admitted  he  was  indebted  to  the  plaintiff  ia  the 
amount  of  the  bills,  and  offered  to  pay  bim  ten  shillingi 
in  the  pound ;  and  it  was  further  stated,  that  the  depooenti 
believed  he  had  no  defence  to  the  action. 


Mr.  Segt  Huihek,  ewtri,  relied  on  the  case  of  Bhxm 
yf.  Brown  {a),  where  this  Court  would  not  discharge  s  nile 
for  a  Special  Jury,  where  it  had  been  rq;;idarly  obtaioed, 
but  that,  where  delay  was  suggested  as  the  motife  for  ob- 
taining the  Special  Jury,  and  not  satisiactorily  deined, 
the  Court  would  direct  the  cause  to  be  tried  at  the  Sit- 
tines  in  Term,  unless  such  terms  were  offered  as  would 
obviate  the  objection. 

Lord  Chief  Justice  Dallas.— The  practice  of  this 
Court  differs  from  that  of  the  Kin^i  Bemh,  as  to  obteio- 
ing  a  rule  for  a  Special  Jury«  In  the  latter,  where  such 
rule  has  been  obtained  for  the  purpose  of  dday,  it  it  ustnl 
to  move  the  Court,  on  an  affidavit  of  the  circumstsncei, 
for  a  rule  to  shew  cause  why  the  rule  should  not  be  dit- 


(o)  4  Tamd.  470. 


(a)  flee  all  the  cases  od  this  subject  collected  in  9  Tidd.  7th  edit 
8t9. 


Bkiggs 
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chaiged,  which  that  Court  t«  ill  make  absolute,  on  an  affidavit        i820. 

of  sarrice,  unless  good  cause  be  shewn  to  the  contrary. 

But  here,  where  delay  is  suggested,    the  Court  will    not       ^  v. 

diadmrge  the  rule,  but  direct  the  cause  to  be  tried  within 

the  Term.    Hie  rule,  therefore,  that  has  been  obtained  by 

the  defendant  cannot  be  discharged.     Besides,  it  has  not 

been  suggested  by  the  plaintiff,  that  delay  was  the  motive 

for  the  defendant's  application :  if  it  had,  perliaps  he  might 

have  satisfactorily  answered  it.    The  Court,  therefore,  will 

not  iuterfere,  and  the  present  rttle  must  be 

Discharged  (a). 


Hale  v.  Small  and  Others.  Wednesday, 

May  10. 
This  was  an  action  of  trespass  brought  against  the  de-  Wliereacom- 


fendants,  for  breaking  and  entering  the  pluinciff  ^  closes  aild  ba^nnpt  is- 
dwelling-hoose,  and  taking  his  cattle  and  furniture.— Plea,  ^der*Si!wrib- 

Not  Guilty. — ^Tbeie  had   been  two  previous  trials  in  thii  ^^  him  as  <<  a 
,.  ,  II  t  .      .         t   ^        .      dealer  in  cat- 

cause,  which,  as  well  as  the  present,  were  mstituted  for  the  tie,  and  seek* 

purpose  of  trying  the  validity  of  a  commission  of  bank-  of  Uviog  by 
rupt,    which   had  beeu   issued   against  die  plaintiff,  and  in  Selliii|,"with. 

e  out  tiM  words 

'*  dealer  and 
ehaiNmui  r  and  at  the  trial  of  an  action  of  trespass  brought  by  him  andnst  the 
assignees  nnder  the  commissioOy  evidence  was  received  of  a  dealing  in  hops 
and  a  verdict  was  found  for  the  defendanti,  as  such  amignces,  which  was  after' 
wards  set  aside,  and  a  new  trial  granted,  on  the  ground,  that  it  might  operate 
as  a  surprise  on  the  plaintiff:— Held,  on  a  second  trial,  that  such  ctidence 
was  properly  admitted,  as  the  words  **  dealer  m  cattle,"  were  descriptive  of  the 
person  only,  and  that  the  general  statement,  that  the  bankrupt  got  his  lirimr  by 
<«  buying  and  selling,"  was  suffivieut  to  admit  evidence  of  any  trading  what- 
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1820*        wiiich  be  was  described  as  "  a  dealer  b  catde,  neiog  and 

BaTs        exercising  the  trade  of  mercbandiae,  by  way  of  bargaining, 

^'  excbange,  bartering,  and  chevisance,  seeking  bis.  trade  of 

living  by  baying  and  selling/'     Hie  defendants  were  tbe 

messenger  and  assignees  under  the  commissioo. 

Hie  first  caose  was  tried  before  Mr.  Justice  Park,  at 
Winclmter,  at  the  Summer  Assizes,  1818,  when  several  wit* 
nessea  were  called  to  prove  that  the  plaintiff  had  been  a 
dealer  in  hops,  and  it  was  also  suggested  that  he  was  in 
partnership  with  a  person  named  Gray,  who  was  also  a  large 
dealer  in  that  article.  An  objection  was  taken  for  the  plaintiff, 
that  the  defendants  could  not  go  into  evidence  as  to  a  deal- 
ing in  hops,  on  the  ground  that  he  was  not  described  as  such 
in  the  commission.  Hie  learned  Judge,  however,  admitted  tlie 
evidence,  and  the  Jury  found  that  the  plaintiff  was  a  dealer 
in  cattle  and  hops,  and  gave  a  verdict  for  the  defendants ; 
but  leave  was  given  the  plaintiff  to  move  to  set  it  aside, 
in  case  the  Court  should  be  of  opinion  that  the  defendants 
were  not  entitled  to  retain  it.  A  rule  ntst,  for  a  new  trial, 
having  been  accordingly  obtained,  ju  the  Michdetmas  Term 
following,  the  Court,  in  Hilary  Term,  1819,  made  it  abo- 
Jiite(a),  thinking  that,  as  the  plaintiff  was  only  described  ai 
a  dealer  in  cattle  in  tbe  commission,  the  evidence  of  bii 
Imdbig  in  hvpn  might  opemte  as  a  surprise  on  Um,  and  thst 
.he  augbt  have  only  been  prepared  to  rebut  the  trading  in 
ctittle«  The  cause  was  aocordiogiy  tried  a  seeond  tiroe,.bef<>fe 
Mr.  Baron  Graham,  at  Winchttier,  at  the  Summer  Assizes, 
1819,  when  the  plaintiff's  dealing  in  cattle  was  ^bandooe^y 
and  the  defendants  relied  solely  on  his  dealing  in  hops, 
,  which  they  foiled  to  prove,  and  the  Jury  accordingly  found  t 
verdict  for  the  plaintiff.  In  the  last  Hilary  Term,  a  role 
Ifisi,  for  granting  a  new  trial,  was  obtained,  on  the  grouod 


(«)  Sae  Mff,  vol.  Hi.  page  58. 
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that  Grvyy,  who  had  been  in  attendance  in  Court,  was  not  1880. 
called  by  the  plaintiff  to  contradict  the  defendants'  witnesses*  "^w^x 
many  of  whom  had  sworn  that  Gray  was  a  deafer  in  hops,  «• 

and  that  the  plaintiff  had  been  in  partnership  with  him. 
That  rule  was  afterwards  made  absolute,  the  G>urt  thinking 
that  Gray  ought  to  have  been  examined  as  a  witness.  At 
the  third  trial,  before  Mr.  Baron  Woodf[ut  the  last  Spring  As- 
sizes, at  Winchester,  the  defendants  offered  evidence  to  prove 
the  plaintiff  to  have  been  a  dealer  in  hops  down  to  the  date 
of  his  commission,  which  was  objected  to  by  the  plain- 
tiff's  counsel,  on  the  ground  that  the  commission  only  de-  ' 
scribed  him  as  a  dealer  in  cattle*  The  learned  Baron,  how- 
ever, admitted  t|ie  evidence,  which  was  the  only  proof  ad- 
duced of  the  trading ;  and  the  Juiy  gave  a  verdict  for  the 
defendants. 

Mr.  Serjt  Onslow,  on  a  former  day  in  this  Term,  had 
obtained  a  rule  nisi,  that  the  last  verdict  might  be  set  aside, 
and  a  new  trial  granted,  principally,  on  the  ground,  that  evi- 
dence of  the  plaintiff's  dealit^  in  hops  should  not  have 
been  admitted  at  the  trial,  the  commission  having  only  de- 
scribed him  as  a  dealer  in  cattle ;  and  also  that  such  verdict 
was  against  evidence. 

Mr.  Seijt  Pell  now  shewed  cause.  An  application  in 
this  case  has  lately  been  made  to  the  Lord  Chancellor  to 
amend  the  commission,  by  inserting  the  words,  "  dealer  and 
chapman;''  but  bethought  it  unnecessary,  as  it  was  alone 
sufficient  to  state,  that  a  party  gained  his  living  by  buying 
and  selling,  and  that  the  particular  description  of  the  plain- 
tiff's  being  a  dealer  in  cattle  might  be  altogether  omitted. 
In  Ex  parte  Herbert  {a),  where  a  petition  prayed  that  a 


(a)  2  V€9^fy  Bea>  399.     &  C.  ft  Roh'$  Bankruptcy  Cam,  248.  differ- 
ently  reported. 
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18M.        eomniisiioii  which  had  issued  against  a  *^  uraterman**  m^ht 
^^^        be  superseded,  on  the  ground  that  the  description  of  ''  water- 
^'  man"  standing  alone,  was  not  sufikient  to  support  a  commis* 

sion  of  tMnkruptcy,  the  Lord  Chancellor  said,  that  ''  dealer 
and  chapman"  had  been  held  a  sufficient  description  of  trad- 
ing, and  that  the  general  statement  of  the  commission,  that 
a  bankrupt  got  his  living  by  ''  buying  and  selling''  was  suf- 
ficient  to  support  it.  .  It  is  therefore  unnecessary  t^  set  fordi 
any  specific  mode  of  dealing  in  the  commission,  but  merely 
to  follow  the  words  of  the  statute,  which  has  been  done  in 
the  present  instance,  by  describing  the  plaintiff  as  a  person 
seeking  his  trade  of  living  by  buying  and  selling.     If  the  par- 
ticular description  was  introduced  to  assist  a  bankrupt,  by 
giving  him  notice  of  the  dealing  under  which  he  was  sought 
to  be  made  bankrupt,  it  might  be   different;    but  the  intro* 
duclion  of  such  particular  description  has  only  crept  in  bj 
usage,  and  merely  tends  to  shew,  that  a  party  is  trading 
within  the  bankrupt  laws,  and  gaining  his  livelihood  by  bay- 
ing and  selling.     The  words  ''  dealer  and  chapman,**  are  of 
themselves  general  and  indefinite,  and  yet  they  have  been 
held  a  sufficient  description  to  support  a  commission.    The 
general  words,  therefore,  in  this  commission,  were  sufficient 
to  warrant  the  Jury  in  finding,  that  the  plaintiff  had  been 
a  dealer  in  hops;    and    the  learned  Baron  was  perfectly 
correct  in  allowing  such  evidence  to  be   received  at  the 
trial. 

Mr.  Serjt.  Onslow,  in  support  of  the  rule. — Although 
the  Lord  Chancellor  has  refused  to  amend  this  commission, 
still  it  does  not  follow  that  it  was  valid,  nor  can  such  refusal 
be  considered  as  a  decision  to  be  used  in  a  court  of  law.  If 
a  commission  be  bad  in  terms,  the  Chancellor  will  order  it  to 
be  superseded,  and  not  amended,  which  has  never  been  done 
where  it  has  been  once  acted  upon.  If  a  bankrupt  be  guilty 
of  felony  in  not  surrendering,  and  he  afterwards  learn  that 
tha  commission  is  bad  in  substance,  it  cannot  be  amended 


Smaix. 


IN  TKB  FIRST  TEAR  OF  610.  IT.  41$ 

SO  lis  to  create  a  felony  tx  posi  facto.  The  description  m  1B20. 
tfae  present  instance  is  a  departure  from  the  accustomed  ^T""^ 
form^  and  evidently  tends  to  mislead  the  party  against  whom  ^  «• 
the  commission  issues;  and  it  will  be  most  prejudicial^  if 
it  can  be  held  that  a  false  description^  or  no  description 
whatever,  is  required  to  be  stated  in  the  commission. 

Lord  Chief  Justice  Dallas. — Tie  objections  in  this 
case  are  now  reduced  to  two,  viz.  that  the  verdict  was  against 
evidence ; — and  that  the  learned  Baron  who  tried  the  cause 
improperly  admitted  proof  to  shew  that  the  plaintiff  had 
been  a  dealer  in  bops,  he  having  been  described  in  the  com- 
mission as  a  dealer  in  cattle  only.  As  to  the  first,  there  is 
no  ground  whatever.  It  is  true  tfae  evidence  might  have  been 
contradictory,  but  the  Jiiry  decided  that  question  by  their 
verdict,  and  such  finding  does  not  appear  to  have  been  dis- 
approved of  by  die  learned  Judge.  The  only  remaining 
question,  therefore,  is  as  to  the  validity  of  the  commission, 
which  was  given  in  evidence  for  the  purpose  of  proving  that 
the  plaintiff  had  become  a  bankrupt.  He  was  there  de- 
scribed, not  merely  as  a  dealer  in  catde,  but  as  a  person 
seeking  and  getting  his  firing  by  buying  and  selling.  The 
question,  therefore,  is,  whether  the  words  **  delkler  in  catde,** 
are  descriptive  of  the  plaintiff's  person,  or  of  the  trade  car- 
ried on  by  him  i  and,  even  if  it  be  descriptive  of  the  latter, 
wlietber  it  might  not  be  rgected  as  surplusage,  and  the  com- 
mkeion  be  supported  by  general  eridence  of  a  trading,  it 
having  statM,  that  he  got  his  livrog  by  buying  and  selling? 
At  the  first  trial,  eridence  was  gone  into  as  to  the  plaintiff's 
being  a  deder  in  hops,  which  was  objected  to,  on  the  ground 
thRt  he  was  not  described  as  such  dealer  in  the  commission, 
bat  die  general  words,  that  he  sought  his  livelihood  by  buy- 
ii^  and  selling,  were  then  inserted  therein.  When  this  case, 
therefore,  came  before  the  Court,  in  the  first  instance,  they 
thought  it  might  operate  as  a  surprize  on  the  plaintiff,  by 
the  defendant's  having  merely  adduced  eridence  to  proje  a 
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1820.        dealing  in  hops,  aa  the.  only  trading  on  which  the  bankruptcy 
j^][^        could  be  supported,  when  be  had  been  described  in  the  com- 
«•  mission  as  a  dealer  in  cattle ;  but  they  did  not  go  so  far  as  to 

say,  that  the  commission  was  actually  bad,  because,  in  that 
case,  it  would  ha? e  been  unnecessary  to  have  sent  the  cause 
down  to  a  new  trial ;  but  I  observed,  that  the  defendant's 
bavbg  gone  into  the  plaintiff's  trading  in  hops,  it  might  ope- 
rate as  a  surprize  on  %im,  and  I  still  think  that  it  11119  ^ 
highly  inconvenient,  although  a  party  may  be  described  in  a 
commission  as  seeking  his  livelihood  by  buying  and  selling, 
to  limit  his  dealings  to  one  distinct  and  definite  bfan^  of 
trade,  and  at  the  trial  to  adduce  evidence  of  his  baying  traced 
in  a  different  character,  as  sucli  misdescription  may  tend  to 
mislead  him.      At  the  second  trial,  however,  angf  objectiou 
that  might  be  raised  as  to  the  ground  of  surpfiz^i  was  en- 
tirely removed,   for  the  plamtiff  bad  full  notice^    tha^.  al- 
though he  was  described  in  the  commission  as  ^  dealer  in 
cattle,  yet  that  evidence  would  be  gone  into  %o  establish 
his  dealing  in  hops.'    It  was  therefore  competent  for  the  de- 
fendants to  adduce  evidence  to  prove  such  trading,  afid  for 
the  plaintiff  to  rebut  it.    The  only  question,  therefore,  now 
is,  whether,  as  the  plaintiff  was  described  in  the  cofpmission 
as  a  dealer  in  cattle  only,  the  words ''  dealer  ai^d  chapm^" 
having  been  omitted,  the  statement  that  he  gained  his  living 
by  buying  an4  sellipg  is  sufficient?    How,  does  it  sts^idoa 
reason  and  principle?    It  has  been  admitMf  that  ^  dealer 
and  chapman''  would  be  a  sufficient  description  of  tradiag. 
What  additional  information  could  these  words  afford  to  s 
'  party,  who  had  been  described  generally  as  a  person  weekiog 

**  his  trade  of  living,   by  buying  and  selling,''  within  the 
terms  of  the  statute  13  EUz.  c.  7.  s.  1  ?     When  this  case 
was  last   before    the  Court,  my  Brother  Park  observed, 
tliat  (a)  ^*  Where  a  bankrupt  is  described  in  the  commission 


(«)  if  nit,  Vol.  ill.  paga6S. 
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as  a  "  dealer  and  chapman''  only,  it  was  a  sufficient  descrip-  i820. 
tion  of  the  tnuiing  in  the  commission,  and  that  the  general 
statement,  that  the  bankrupt  got  his  living  by  baying  and 
aelling,  would  admit  the  finding  of  any  particular  trading."*  ^*^" 
If  that  be  so,  the  mere  statendent  that  a  party  gamed  his 
livelihood  by  buying  and  selling,  would  be  not  only  sufficient, 
but  definite  and  precise,  whether  he  were  described  as  a 
dealer  and  chapman,  or  a  dealer  in  cattle.  Jf,  therefore, 
those  Tatter  descriptions,  or,  in  their  absence,  the  mere  ex- 
pression that  a  party  sought  his  living  by  buying  and  selling, 
will  admit  proof  of  any  general  trading,  the  only  question  is, 
whethl^r  the  descripti<yn  of  a  particular  trade  would  operate 
so  as  to  exclude  «uch  getieral  proof  i  That  will  depend  on 
whether  the  commission  is  sufficient  without  such  a  descrip« 
tion.  In  Ex  parte  Herbert^  the  Lord  Chancellor  held,  that 
"the  general  statement  of  the  commission,  that  the  bank- 
.  rupt  got  bis  living  by  buying  and  selling,  was  'sufficient  to 
support  it/'  The  only  distinction  between  that  case  and  the 
present  is,  that  there  the  question  was  as  to  the  sidRcieney 
of  the  general  words,  while  here  the  objection  is  confined  as 
to  the  admismbility  of  evidence,  to  prove  a  general  or  dif- 
ferent trading  than  a  dealing  in  cattle  under  diose  words. 
On  the  whole,  therefore,  I  am  of  opmion,  that  thd  term 
<' dealer  in  cattle,"  is  descriptive  of  the  person  only,  and  not 
of  the  trade ;  and  that  the  words  "  buying  and  selling"  are  of 
themselves  a  sufficient  description  of  a  trading,  and  that  it 
is  immaterial  what  the  nature  of  the  trading  maybe — and 
consequently,  that  any  evidence  may  be?  admitted  under  them 
to  prove  any  act  of  trading  whatever. 

Mr.  Justice  Burrough. — On  referring  to  my  notes,  I 
do  not  think  that  the  expressions  used  by  me  on  the  former 
argument  were  quite  so  strong  as  they  are  reported.  The 
persons  designated  by  die  IS  Elit.  c.  7.  s.  1.  to  be  deemed 
and  taken  as  bankrupts,  ar^,  <^any  merchant,  or  other  person 
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18S0.        using  (M*  exerciaiog  tb«  Uide  of  iii«rclMOclixe»  by  way  of  bar- 
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gftbiog^  exchange,  &C4 — or  aeeluog  his  trade  of  livisg  bj 
^v."*  buying  and  selling."  All  the  subsequent  statutes  adopt  the 
Smau.  gj^Qg  language,  and  the  words  ^^  dealer  and  chapnan,^  are 
not  introduced  in  any  of  them,  as  the  general  terms  are  io 
themselves  sufficient  to  designate  the  description  of  a  irtder 
by  buyio^and  selling;  but  I  am  stjU  of  opinion,  tbit  eiei? 
commission  must  contain  m>m^  description  of  the  p«rt|| 
whereby  he  may  be  known.  The  term  ''  ^squire  **  would  be 
sufficient,  .if  the  woids  *'  seeking  his  trade  by  buying  and 
selling ''  were  added.  But  farther,  such  description  appears 
to  me  to  be  requisite  for  the  purpose  of  giviiig  the  psrt}  no- 
tice to  appear.  Still,  hQwever,  it  is  a  mere  designation  of 
the  party,  and  consequently  there  cau  bie  np  reason  to  ex- 
clude evidence  of  aqy  other  kind  of  trading.  In  Ex  parte 
Herbert f  the  commissieo  described  a  baolurupt  as  a ''  wa- 
ternaan''  only,  and  it  was  contended,  that  that  dtacriptioo 
standing  alone  was  not  sufficient  to  support  the  comsuaaioBi 
as  a  person  who  acted  solely  in  that  capacity  was  not  liable 
to  be  made  a  bankrupt  But  as  that  description  related  to  the 
person  only,  the  parties  were  aUoived  to  prove  a  tradiqg»  as 
the  general  statement  waa  inserted  in  the  commission,  diatlhe 
llmkrupt  got  his  bving  by  buying  ^nd  aelli^g.  Here,  tboqgb 
the  plaiutiiF  wasdescribed  as  a  dealer  in  cattle,  still  tbssvi- 
dence  of  dealing  established  np  ot^er  character  than  diat  of 
&  drover,  who,  aa  such,  was  eaoepted  from  the  operstiov.of 
the  bankrupt  laws.  ,jBut  t|ie  defendapts  wei'e  at  liberty  tQ 
prove  any  species  of  triiding,  under,  the  general  words,  th»t 
he  got  his  living  <^by  buyiug  and  selling  ;*'  the  evidence,  tbere^ 
fore,  as  to  the  dealing  in  hops,  under  this  commiasioo,  was 
propejdy  lefit  t^  tlie.  Juij,  Jipd  consequently  I  am  clearly  of 
opinio»i,  that  it. was  rightly  admitted,  and  that  altboogb 
tbe  plaintiff*  was  described  as.  a  dealer  in  cattle  onlyy  'till 
evidence  extrinsic  to  such  dealing  miglit  be  admitted,  in  order 
to  shew  that  he  got  his  living  by  buying  and  selling* 
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Mr.  Justice  Richardson. — I  am  of  the  same  opinioii.  1820^ 
As  to  the  objectiotiy  that  the  verdict  in  this  case  was  against  J|^]j[^ 
evidence^  1  think  there  was  ample  proof  adduced  at  the  trial  ^' 
to  warrant  the  Jvtry  in  finding  a  verdict  for  the  defendants. 
As  to  the  plaintiff's  description  in  the  commission,  it  is  un- 
necessary  now  to  decide  whether  it  renders  it  invalid  or  not. 
As  to  tiie  admissibility  of  the  evidence  to  prove  hb  trad- 
ing in  hops ; — when  this  caus^  was  first  before  the  Conrt,  it 
M'as  objected,  that  such  evidence  ought  not  to  have  been 
received,  and  it  struck  us,  that  as  the  words  **  dealer 
and  diapman  **  had  not  been  introduced  in  the  commission, 
it  probably  might  opeiiate  as  a  surprise  on  the  plaintiff,  and 
,  they  therefore  directed  a  new  trial ;  but  they  gave  no  opinion 
Mr'hatever  as  to  the  validity  of  the  commission.  But  having 
now  considered  the  tttect  of  the  general  words  contained  in 
it,  I  am  of  opinion,  that  the  statement  of  the  party's  getting 
his  living  by  buying  and  selling,  convey  not  only  a  satisfsc- 
tory  communication,  but  every  information  that  the  words 
*'  dealer  and  chapman"  woiild  do,  and  that  the  one  u  co- 
extensive with  the  other.  Generally  speaking,  a  particular 
description  is  prefixed  in  a  commission,  as  a  grocer  or  a  silk- 
niercer,  and  there  can  be  no  doubt  but  that  under  such  de- 
scriptibtis  evidence  might  be  adduced  to  shew  that  the  parties 
wef^  general  merchants.  So,  Under  the  words  ''  dealer  and 
cbapman,^  ther^  cab  be  no  doubt  the  like  evidence,  would 
be  admissible.  The  same  rule  is  equally  applicable  to  the 
preselTt'case',  as  ^e  words  '' dealer  In  cattle,**  ate  in  sub- 
attcttce  equivalent  to  those  of  ^  deafer  and  chapman/*  But 
it  appears  from  the  case  of  JBxptfT/e  Herbert ^  that  the  Lord 
Chancellor  ^^s  of  opinion,  that  no  particular  description 
was  necessary,  but  that  the  general  statement,  that  the  bank- 
itipt  got  his  living  by  buying  and  selling,  was  of  itsielf  suffi- 
cient. Although,  therefore,  the  plaintiff  is^  here  described  as 
a  dealer  in  cattle,  still  I  think  that  evidence  was  admissible 
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tJi^er  tbegepeyii^  words  cfntMaed  io  tfaa  ooaunitfioo,  for 
tt^e.Jiirj  to  fy^d  .tf^t  he  .bad.be^  a.  trader,  bj  a  dealing 
ipbopSf  ... 

^ule  discharged  (a). 


(«}  In  Bx  p^e  ;SmuU{^)j  where  the  plaintiff  i«titiea«d  thtLonI 
([Chancellor,  praying  that  the  words  "  dealer  and  chapman,"  might  be 
iSiMHed  in  thia  dotnmisftion,  or  fbat '  it  srdght  be  superieded,  and  a  m* 
me  iMiiedy  of  the  lapie  ^te,  with  a  proper  deacrlptioay-^hU  ImM^ 
observed  (t)y  that  he  recollected  a  case  in  which  a  banlinipt  vm  deKiib- 
ed  fn  the  commission  as  a  dealer  in  cinders,  and  the  comniissioD  wu 
iMmalaly  suppovled  by  evideace,  which  eatabliahed  a  tradtog  ti  pigs; 
and  he  farther  obsenred,  that  when  a  man  brinfi  an  actiooi  is  canfe> 
qnence  of  a  commission  issued  against  him,  he  admits  that  be  is  the  per- 
son against  whom  the  commission  iaiued,  and  it  ia  then  imvaterisl  wbat 
ia  Ue  natweof  the  uading* 


(*)  S  irOf.  Chan.  Com.  B5.- 


-<t)  Id.  86. 


Friday, 
May  IS. 

Under  a  com« 


to  examine 
witnesses 
abroad,  it  is  no 
objection  that 
a  cleriL  to  the 
plaintiff's  at- 
torney is  ap- 
pointed one  of 
the  Commis- 
aioneia,  and 
settles  the 
draft  of  the 
depositions  of 
one  of  the 
pbintiff's 
witaesses* 


LopBs  t.  Db  Tastet. 

Mb.  Seijt  raughan  moved  that  the  depositions  of  the 
plaintiff's  spn,  which  had  been  taken  at  St.  PderJmrgK 
on  a  commission  issued  in  this  cause,  might  be  taken  off 
the  file  or  records  of  the  Court,  and  that  the  same  might 
be  quashed,  and  that  the  plaintiff's,  attofiiey  might  pa^  the 
costs  occasioned  by  the  ezecuti<m  of  such  commission, 
on  the  ground  that  he  had  nominated  and  proposed 
bis  own  clerk  as  one  of  the  Commissioners  on  behalf  of 
the  plaintiff,  and  who  attended  ,the  execution  of  the  cooi- 
mission,  and  settled  t^e  draft  of  the  examioalioo  of  ^ 
plaintiff's  son.    He  referred  to  Nev^on  ▼.  jp«o/ (a),  where 


(«)  «  Dickent,  793. 


V, 

BBTAixrr. 
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the  ckvk  of 'Ihe-  plaintiff's  0olicilor  mi  as  clerk  lo  the  Com-  ^^^« 
oiisBionera  for.  enmioing  witnesses;  and  the  depositioos  i^pes 
taken  under  such  commission  were  suppressed  for  diat  rea- 
son. So,  in  an  Anonymotu  case  {a),  a  deposition  taken 
before  Commissioners  was  suppressed,  because  the  attorn^ 
for  the  plaintiff  bad  wrote  down  the  whole  in  the  exact 
form  of  the  deposition,  before  it  was  taken.  The  learned 
Serjeant  contended,  that  the  jame  principles  were  eqnally 
applicable  to  a  court  of  law,  and  that  the  clerk  of  the  plain- 
tiff'a  attorney  ought  not  to  have  been  present,  or  attended 
the  execution  of  the  commission. 

But  the  Court  said,  that  there  was  no  ground  whatever  for 
the  application  ; — that  the  plaintiff's  attorney  had  a  right  to 
send  out  his  clerk  under  the  commission ; — and  that  there 
would  have  been  no  objection  to  his  attending  the  exami- 
nations of  the  plaintiff's  son,  although  his  name  had  not 
been  iuserted  in  the  commission. 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
motion. 


Bolton  t.  Etles.  ^^*ff» 

May  15. 

JVIb-  Serjt.  Blosset,  on  the  first  day  of  this  Term,  had  oh-  Ths  interval 

tained  a  rule  nisi,  that  all  the  former  proceedings  in  this  essoisn  day, 

caose  might  be  set  aside  for  irregularity,  and  that,  in  the  ^^^f  ^[^ 

mean  time^  further  proceedings   might  be  stayed,  on  the  Coan'sactaal- 

ly  sitting,  most 
be  taken  as 
part  of  the  Term :— -Held,  therefore,  that  a  bill  may  be  filed  against  the  Warden 
of  the  Fleet,  for  an  escape,  on  the  dav  after  the  essoii^n  day,  entitled  af  of  the 
Term  (irrnerally,  and  if  Uie  plaintiit  give  a  rule  to  plead  on  the  first  day  the 
Conrt  stt», he  will  comply  with  the  requisition  of  the  statute  9M9  fV.S,  e,  97. 
«>  It,  prorided  he  do' not  sign  jtidgment  within  eleven  days  aAer  the  filing  of  the 
bill. 


426  cAns  XV  sastkr  term»  - 

1B2Q.       groaod  thtt  a  Bill  had  been  filed  against  the  defendant,  as 
Warden  of  the  Fket,  on  the  daj  after  the  essoign  day  of  this 


Bolton       r**  -      .  -         .  t     i     i    .        •  i. 

V.  Term,  for  the  escape  of  a  pnsoneri  who  had  since  been  dis- 

^^^*  charged  by  virtue  of  an  ovder  from  the  Hooae  of  Commons* 
The  biH  was  entided  as  of  this  Term  generally,  and  four 
days'  notice  was  given  the  defendant  to  plead  thereto  ;  but 
the  plaintiff  had  not  signed  jndgment  within  eleven  days  af- 
to-  the  filing  of  the  bill.  He  observed,  that  before  the  sU- 
tnte  59  Geo,  S.  c.  64,  a  bill  could  not  be  filed  against  the 
Warden  of  the  Fftei  m  vacation.  The  regulation  intro- 
duced by  8  &  9  fF.  S.  c.  27.  »*  I^,  is,  that  immediately  after 
the  bill  is  filed,  an  eight-day  rule  to  plead  may  be  served, 
and  that,  unless  the  Warden  plead  in  three  days  after  the 
expiration  of  such  rule,  the  plaintiff  may  sign  juc^gmeiit. 

The  reason  that  the  bill  could  only  be  filed  m  Term  was, 
that  the  Warden  was  privileged  to  be  called  in  Cour^  be- 
fore which  it  could  not  be  filed,  and  he  could  only  be  called 
in  full  Term.  Crook  v.  Eyles  (a).  Stock  v.  Eyks  (by  It  is 
true,  that  by  the  59  Geo.  3,  a  bill  might  be  filed  against  the 
Warden^  in  vacation,  for  an  escape,  but  it  is  necessary  for 
such  bill  to  be  entitled  as  of  the  preceding  Term,  to 
which  he  is  bound  to  appear  and  plead  within  the  first  four 
days  of  the  following  Term.  If,  therefore,  die  day  after  the 
essoign  day  be  considered  as  part  of  the  vacation,  tttll,thc 
bill  should  have  been  entitled  as  of  the  preceding  Term, 
and  if  the  essoign  day  be  deemed  the'  first  day  of  Term,  the 
defendant  would  have  been  entitled  to  eleven  days  to  plead, 
under  the  8  &  9  ^.  3. 

[Mr.  Justice  fiuftitou«H« — ^Tbe  only  question  is,  whe- 
ther the  essoign  day  can  be  considered  as  the  first  day  of 


(a>  «  Marth.  49.    A  C  6  Tauni.  347. -(*)  t  Munh.  54.    5.  C. 

6  Taunt.  35«. 
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Tenn,  or  not,  for  tke  purpose  of  filing  a  Bill  agaiaat  the       18S0. 
Warden  ?    If  it  can  be,  the  present  bill  is  properly  filed*]  ^ow^ow 


Mr.  Seijt  FaughM  on  a  subsequent  day  shewed  cause. 
The  only  question  is,  whether  the  bill  was  properly  entitled, 
or  not  ?  If  it  was,  tfiere  is  no  ground  for  the  present  appli- 
cation*  It  af^ears  by  the  indorsement  of  the  Warden,  that 
he  received  a  copy  of  it  on  the  17th  of  April  last,  and  it 
also  appears  to  hate  been  filed  on  that  day.  The  essoign 
day  was  on  the  l6tb,  which,  in  contemplation  of  law,  w»l 
the  first  day  of  the  Term.  The  bill,  therefore,  was  rightly 
entitled  as  of  the  present  Term,  and  the  four  days^  notice  for 
the  defendant  to  plead  was  strictly  regular.  Besides,  the 
plaintiff  had  not  signed ,  judgment  within  the  eleven  days 
allowed  the  defendant  to  plead,  under  the  statute  8  &  9  fT.  3. 
The  bill,  therefore,  was  filed  independently  of  the  59  Geo*  3, 
and  as  jiidglnent  was  not  entered  up  within  the  time  allowed 
the  defendant  to  plead  by  the  former  statute,  the  proceed- 
ings on  the  part  of  the  plaintiff  have  been  correct  and  re- 
gular. 

Mr.  Serjt.  Blosseif  in  support  of  die  rule,  submitted,  that 
by  the  former  practice  of  the  Court,  the  bill  could  only  be 
filed  in  full  Term,  and  that  the  defendant  could  not  have 
been  called  in  Court  between  the  essoign  day  and  the  first 
day  of  the  Term,  iii  which  the  Court  actually  sit.  If  the 
plaintiff  had  proceeded  under  the  8  &  9  W.  3,  the  defendant 
would  have  been  entitled  to  an  eight-day  rule  to  plead,  and 
under  that  statute  he  would  have  been  allowed  three  days 
further  time  to  plead,  after  that  rule  was  out ;  and,  by  the 
59  Geo.  3,  it  is  quite  clear,  that  the  bill'  should  have  been 
entitled  as  of  the  preceding  Term,  whilst  here  it  is  not  only 
entitled  of  the  present  Term,  but  a  notice  is  given  the  de- 
fendant within  four  days,  from  the  time  of  filing  the  bill ; 
Quacunque  viA  data,  therefore^  the  proceedings  are  trre- 


0. 

£Yi.ia. 
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1820.       gtiWi  and  tke  defendant  is  entided  to  have  this  rule  made 
^^^^        absolute. 

BOLTOW 

£vLw.  Mr.  StijuTaughan  applied  to  amend  the  bil;  but  the 

Court  deenaed  it  uonecessary,  and  observed,  that  the  objec- 
tion raised  deserved  consideration,  and  could  be  determined 
on  the  present  application,  and  that  the  onl^  question  turned 
on  the  reasonable  construction  of  the  59  Geo.  3,  and  whe- 
ther the  Legislature  did  not  intend  to  provide  agaiuat  the 
mischief  now  complained  of,  tii,  that  a  bill  may  be  filed 
against  the  Warden  for  an  escape,  in  the  interval  between 
the  essoign  day  and  die  first  day  of  the  Term  on  which 
the  Court  actually  sits. 

Ccm  ado.  mA* 

On  thb  day,  Lord  Chief  Justice  DalImAS  d^livened  the 
judgment  of  the  Court  as  fdilows : — 

The  olgeclion  to  the  proceedings  in  thb  oase  is,  that  the 
plaintiff  has  filed  his  bill  against  the  Warden  of  the  Fled 
after  the  essoign  day  of  this  Term,  and  before  ^hat  n  ordi- 
narily called  the  first  day  of  the  Term. 

It  was  contended,  that  under  the  statute  8  8c  Qff^-^* 
c.  ^7^  t.  1%  a  bill  must  be  filed  against  the  Warden,  io 
Term.  In  snpport  of  this  proposition,  the  cases  of  Crook 
V.  Eyles  (a),  and  Stock  v.  Eyles  {b),  were  cited. 

It  has  been  admitted,  that  tmder  a  late  act  of  Parlismeut, 
1  of  the  59  Geo,  3.  c.  64|  a  bill  may  be  filed  against  the  War- 

den, in  the  vacation. 

In  the  cases  above  referred  to,  this  Court  held,  Aat  on 
the  construction  of  the  statute  of  8  8c  9  fT.  5,  a  bill  could 

(«)  t  Marsk.  49.    S.  C.  6  Tauni.  347 (*)  t  Marsh,  54.    S.  C. 

6  Tauni.  36«. 


EtLB8« 


IN  THB  FIRST' YEAR  OF  OBO.  IV.  420 

not  be  filed  against  the  Warden  io  the  vacationi  because  it  iff  18i0. 
enacted  by  the  12th  section  of  diat  sUtute.  that ''  it  shall  be  ^^^^ 
lawful  for  any  person  having  cause  of  action  against  the  «. 

Ward^t  won  ^  hill  filed  afp^.t  him  in  this  Courtj  jmt  in  die 
Exchequer^  jind  a  rule  being  given  to  plead  thereto^  to  he 
out  eight  days  at  most  after  filing  such  bill,  to  sign  judg- 
ment against  him,  unless  he  plead  to  the  said  bill  within 
three  days  af^r  the  rule  is  sued  out;'* — and  the  Court,' 
l^oiding.that  i^  rule  to  plead  could  only  be  given  in  term  time 
w)iea  t^^.  C9urt  was  actually  sitting,  decided,  that  the  above 
actions  could  only  be  commenced  in  fiill  term. 

■".'"'  .  ' 

This  being  found  to  be  attended  with  inconvenience,  the  Le- 

gisViMre^thpMglbt  it  expedient  that  the  law  and  practice  should 
be  altered,  and  therefore  by  the  59  Geo.  3.  c.  64»  intituled,  ''An 
4ct  to,fj|f  jUtate  proccedingn  against  the  Wardep  of  the  JReet, 
in  vacation,"  after  reciting  |ba(  bjr  the  practice  oE  the  Cpurte 
of  Common  Pleas  and  Exchequer,  and  by  reason  of  die 
fornier  act,  no  proceedings  could  be  commenced  in  the  lime 
of  the  vacation  against  the  Warden,  for  or  in  respect  of  the 
escape  of  any  prisoner  or  prisonen  from  or  out  of  his  cus- 
tody: it  IS  enacted,  that  ''  it  shall  be  lawful  for  persons' 
having  cause  of  action  iigainst  the  Warden,  for  or  in  respect 
of  llie  escape  of  any  person  out  of  his  custody,  to  com- 
mence tlieir  notion .l|y.41hig  a  hiU  against  the  Warden  atany 
time  *  in  v^cittiot^  and  entide  it  as  of  the  preceding  Term, 
a  copy  of  which,  so  filed  within  twenty-four  hours  after 
filing,  is  to  be  delivered  to  the  Warden  or  his  deputy,  and 
the  Wardep  is  to  appear  and  plead  to  the  bill  widun  the  first 
fotyr  days  of  the  fgllpwing.T/erro,  or  judgment  may  be  signed 
against  him/' 

• 

It  is  now  confpided,  .that  admi^ng  by  the  last  act,  a  bill 

may  be  filed  againft  the  Warden  in  time  of  vacation,  and  by 

the  former  act,  in  term  time,  yet  that  a  party  having  cause  of 

action  i^ainst  the  Warden  for  an  escape  in  die  interval  be* 


EVLM* 
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18M«  tween  Uie  essoign  day  liiid  the  fint  daj  of  the  full  term, 
J^^  cannoti  during  that  interval;  file  his  bill.  If  that  be  so,  then 
that  interval  must  be  deemed  no  part  of  (he  vacation  or  of 
the  term.  We  are  of  opinion  that  the  law  warrants  no  such 
conclusion. 

We  think  we  are  bound  to  put  sudi  a  construction  on 
those  statutes  (and  particularly  on  the  statute  8  &9  ^-  3. 
on  which  this  question  arises),  «s  will  tend  to  prevent  msoy 
serious  iacouvenienccs  wbidi  would  otherwise  arise,  and  to 
advance  the  remedy  of  the  suitor. 

In  contemplatioD  of  law,  the  essoign  dby  is  the  first  day 
of  the  Term.  In  the  case  of  Stanford  v.  Cooper  (ci)  it  was 
hoMen,  that  a  judgment  has  relation  to  the  essoign  day  of 
the  Term  (as  the  Court  says),  it  is,  in  law,  the  first  day  oi  tlw 
Term,  and  all  legal  acts  have  relation  thereto.  That  case 
was  recognised  by  the  Court  of  King^s  Bench  in  the  case  of 
Lord  Porchetter  v.  P^rie,  in  Hilary  Term,  178S  (ft). 

We  think  that  the  interval  between  the  essoign  day  snd 
the  day  of  the  Court's  actually  silting,  must  be  taken  to  be 
part  of  the  term. 

But,  it  is  said,  if  it  be  so,  still  the  bill  cannot  be  filed, 
because,  by  the  practice,  it  is  necessary  that  the  warden 
should  be  called  in  Court  before  the  bill  is  filed, — that  which 
is  aaere  form,  and  rendered  impossible  by  the  Court's  not 
actuaUy  sitting  during  this  interval,— od^ht  not,  we  think, 
to  prevent  the  pUatiff  from  commencing  or  prosecutiif  hit 
suit,  nor  ought,  in  our  judgment,  the  impossibifitj  of  his 
giving  a  rule  to  plead  before  the-sitting  of  t]|e  Court,  to 
have  that'cfiect.  We  think  that  a  plaintiff  may  file  his  bill 
after  the  essoign  day,  and  that  if  he  gives  a  nde  to  plead  on 

(•)  Cro.  C«r,  lOf .— »  Aod  tee  Belk  r.  Broaibent,  S  |Wm  lOf.  185. 
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the  first  day  of  the  Term,  that  is,  the  first  day  the  Court 
actually  sits ; — ^he  will  substantially  comply  with  the  requi- 
sition of  the  statute  of  the  8  &  9  'T.  3. 

The  rule  which  has  been  obtained  by  the  defendant,  has 
prevented  the  plaintiff  firoin  doing  this  in  the  present  case. 

The  rule  must  be  dischaiged,  and  the  defendant  must 
appear  and  plead  in  four  days. 

Rule  discharged  accordingly. 


431 


1820. 


Bolton 
£yiiBs. 


Spraoo  V.  Hammond.  Monday, 

May  iStlL 
Xhib  was  an  action  of  auumpsit  brought  to  recover  the  Where  the  te- 
sum  of  «£48.  5s.  being  the  amount  of  land-tax  and  sewer'^  l^ul^^aiiS^'a 
rates  paid  by  the  plaintiff  to  the  use  of  the  defendant  fi'om  JJIISJJ^^^j 
Michaelmas f  18 12,  to  Lady'4ay^  1819-  The  declaration  reserrationat 
contained  counts  for  money  paid^  money  had  and  received,  ment  ofUod- 
and  on  an  account  stated.     Plea,  nonrOssumpsiL  d^neti^^fo^ 

such  tax, 
which  wai 

At  the  trial  of  the   anise  befoi^  Lord  Chief  Justice  fffl^l'^sr  the 

landlord,  who 

DaUas^  at  Wntminsier,  at  the  Sittings  after  the  kst  Tenn,  afterwards 
it  appeared  that  the  plaintiff  held  certain  premises  foroung  and  was  paid 
part   of  the  Garrick's  Htad^  in  Bom  Street,  uader  a  de-  rentT^d  the 

mise  from  the  executors  of  one  Spemcer,  dated  in  Marekf  tenant  after- 

wards  paid  his 
1805,  for  nineteen  years  and  three  qoarten^  at  the  yearly  fall  rent  for 

rent  of  £60,  payable  quarterly ;  there  was  no  covenant  or  ylai^^wkhont 

reservation  contained  therein  as  to  the  payment  of  the  land  ^^^.^ 

tax:  Held, 
that  snch  ac- 
onieseence  was  eqnif  alent  to  a  dereliction  of  his  elalm  in  the  tirtt  instance,  and 
that  he  could  not  recover  hack  any  of  the  sams  so  paid  by  him  for  land-tax,  Ui 
an  action  of  ai9mmptU  fot  money  paid,  on  the  ground  of  their  being  int olontary 
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IMO.  Of  Miy  Other  tax  by  the  tenant.  The  defendant^  in  18 1«, 
^^^^  intermarried  wifli  Spencer's  widow,  and  became  entitled  to 
1,."  receive  the  rent  from  the  plaintiff  under  >he  lease  in  qoes- 
Hammomd.  ^^^  In  October,  1814,  the  defendant  called  for  one  year 
and  a  halfs  rent  then  in  arrear,  which  the  plainuff  refused 
to  pay,  unless  the  laud-tax,  amounting  to  ^14,  was  de- 
ducted, the  premises  having  beeu  rate4  as  a  separate  te- 
nement with  poors  rates,  land-Ux,  and  sewers  rates  in  18 1£, 
before  which  time  it  was  considered  as  forming  part  of  the 
GarricKi  Head.  The  defendant  however  said  that  he  would 
have  nothing  to  do  with  the  land-tax,  and  insisted  on  the 
payment  of  the  full  rent,  which  he  distrained  for,  and  il 
was  accordingly  paid  by  the  plaintiff  on  the  8th  of  J^avember 
following.  From  that  time  down  to  the  5lh  of  February, 
1819i  when  the  present  action  was  commenced,  the  plain- 
tiff continued  to  pay  the  full  rent  as  well  as  the.  land-tai, 
without  claiming  the  deduction.  Ou  the  13th  of  December, 
1814,  however,  the  plaintiff's  attomies  applied,  by  letter, 
to  the  defendant,  for  the  re-payment  of  the  land-tax,  which 
the  plaintiff  had  paid  previous  to  the  distress,  but  which  die 
defendant  refused  to  allow,  and  stated,  that  in  fiitnre, 
he  would  resist  the  payment  of  those  sums,  and  he  still 
refused  to  deduct  them,  in  consequence  of  which  the 
.  present  action  was  brought.  Under  these  circumstances,  it 
was  insbted,  that  the  plaintiff  was  entitled  to  recover  die 
above  amount,  as  the  payments  made  by  him  for  the  land-tax 
could  not  be  considered  as  voluntary  payments,  or,  that  at 
all  events,  he  was  entitled  to  recover  the  land-tax  paid  by 
him,  amounting  to  .£14,  previous  to  the  distress  in  November, 
1814,  and  which  he  then  demanded,  and  shortly  afterwards 
directed  his  attomies  to  apply  for..  His  Lordship,  however, 
waa  of  opmio^,  that  those  paymients  made  by  the  plaintiff 
were,  under  the  circumstances,  to  be  considered  as  voluntary, 
and  observed,  that  although  a  deduction  for  land-tax  was 
claimed  by  him  and  refused  by  the  defendant  in  1814,  when 
the  distress  was  made,  still,   as  the  former  bad  paid  his 
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flill  rent  regularly  since,  without  making  such  deductions,  1820. 
it  amounted  to  an  acquiescence  on  his  part,  tantamount  to  q^""*^^ 
a  voluntary  payment ;  but  he  thought,  that  if  the  plaintiff 
had  brought  his  action  shortly  after  the  distress  was  levied, 
he  might,  perhaps,  have  been  entitled  to  recover  the  sum 
he  then  claimed  to  deduct  He  therefore  directed  a  nonsuit, 
with  leave  for  the  plaintiff  to  move  that  it  might  be  set 
aside,  and  a  verdict  entered  for  him  for  such  sum  as  the 
Court  should  direct.  .      ^ 

Mr.  Serjt.  Lawes,  on  a  former  day  in  thisTel-m,  ac« 
cordingly  obtained  a  rule  nisi  He  observed,  that  at  all 
events  the  plaintiff  was  entitled  to  recover  the  sum  of  ^14, 
being  the  amount  of  the  land*-tax  paid  by  him  previously  to 
the  distress  in  18 14,  when  he  not  only  insisted  himself  on 
its  being  allowed,  but  a  few  days  afterwards  directed  his 
attomies  to  make  an  application  to  the  defendant  to  that 
effect.  Although  in  Andrew  v.  Hancock  (a)  it  was  held, 
that  a  tenant  must  claim  a  deduction  from  his  landlord  for 
sums  paid  by  him  for  land-tax  from  the  rent  of  the  current 
year,  still,  that  case  was  distinguishable,  as  it  was  an  action 
of  replevin,  and  a  payment  for  land-tax  cannot  be  legally 
set-off  s^ainst  a  claim  for  rent ;  but  the  tenant  has  a  right  to 
recover  in  an  action  for  money  paid.  In  the  subsequent  case 
of  Stubbs  y.  Parsons  (6),  Mr.  Justice  Bai/lei/,  in  construing  the 
17tb  section  of  the  iand^x  act(d),  on  which  the  present 
question  arises,  observed,  ''  that  a  payment  to  the  land-tax 
can  only  be  deducted  out  of  the  rent  which  has  then  ac- 
crued, or  is  then  accruing  due,  for  the  law  considers  the  pay- 
ment of  the  land-tax  as  a  payment  of  so  much  of  the  rent 
then  due,  or  growing  due,  to  the  landlord  ;  and  if  he  after- 


(a)  Jjtf«,  vol.  iiL  page  f78.  5.  C.  1  Brod.  if  Bktg^ST. (b)  S  Banu 

^  Aid,  510.  ■  (e)  58  Ge;  3.  «.  5.     See  t|)is  section,  aiii^,  toI.  iiL 

page  S81. 
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ISSO.  .     ^ards  ptjs  the  rent  in  full,  he  cannot  at  a  subBequent  time 
Sptmo      ^^"^^  ^^  over-pajment  from  the  rent:  be  may,  indeed^ 
V.  recover  it  back  as  monej  paid  to  the  landkfd't  nie  ;**  and 

Hammohp.  ^^  Justice  Habvyd  there  drew  a  distinction  between  aa 
action  of  this  description  and  replevin;  far  he  obsenred, 
that ''  it  appeared  to  him,  that  the  occupies  had  a  lien  on  the 
nett  renti  given  him  by  the  Leg^dalure  for  the  land-tax  paid 
by  him ;  but  that  if  he  parts  with  the  rent  without  making  the 
deduction,  be  loses  his  lien,  and  has  only  hb  remedy  bgr  actum 
or  set-off,  and  that  the  latter  was  not  allowed  in  replevin." 
Here,  therefore,  the  tenant  having  been  bound  to  pay  the 
taxes  in  question  when  called  on  by  the  collectors  so  to  do, 
the  law  will  raise  au  auumpnt  to  enabl^  him  te  recover 
from  the  landlord  in  an  action  for  money  paid  to  bis  use, 
and  it  is  immaterial  whether  such  action  be  brought  at  die 
time  the  payments  were  made,  or  not. 

Mr.  Segt.  Onslow  afterwards  shewed  caose,  and  sub- 
mitted, that  the  nonsuit  was  proper  both  in  principle  and  on 
precedent.  The  distress  was  made  in  1814,  when  the 
plaintiff  claimed  certain  deductiotis  for  land-tax,  which  the 
defendant  refused  to  allow,  and  the  former  took  no  steps  to 
recover  them  until  the  commencement  of  the  present  action, 
at  nearly  the  distance  of  six  years  from  that  transaction.  In 
Marriott  v»  Hampton  (a)  Lord  Kenyan  held,  that  wheie 
money  had  been  paid  under  the  compulsion  of  legal  process^ 
it  could  not  be  recovered  back  in  an  action  for  money  bad  and 
received,  however  unconscientiously  it  might  have  been  re- 
tained by  the  defendant ;  and  he  observed,  that  "  after  a  re- 
covery by  process  of  law,  there  must  be  an  end  of  litigation, 
otherwise  there  would  be  no  security  for  any  person.*  Here, 
money  was  paid  under  a  distress,  which  is  clearly  a  legal 
process,  and  although  the  plaintiff  then  insisted  on  a  de- 


(a)  7  Term  Rep.  t69. 
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doctioti  ht  Ind-fiui,  die  defindint  poihivdy  idiued  to  1820. 
Allow  it,  and  as  the  former  bn  uketi  no  steps  ilntil  sik  g^^tc© 
years  had  elapsed,  fab  aequiescence  for  so  bng  a  period  b  •• 

conclushre  evidence  against  kiin.  In  Biuhb$  r.  PorsonSj  h 
was  beld,  thtt  payments  for  land-tak  tan  onlj  be  deducted 
out  of  the  current  rent  of  the  yeafi  and  whether  the  action  b^ 
l«plevin  or  assumpsit  is  altogether  immaterial.  In  Dtfirfy  ^. 
Moore(a),  the  decision  ef  theConrtof  Kif^sBenck  was  fs^nd* 
ed  on  the  construction  of  the  property-tai  act  (6),  which  re- 
quired the  deduction  to  be  made  out  of  the  mi%  rent,  with 
a  view  to  prevent  frauds  on  die  revenue,  and  thb  occupier 
having  paid  the  full  rent  as  well  as  the  property-tax  for  sevml 
years,  without  diimiog  a  deduction  for  the  latter  from  his 
landlord,  such  payments  were  considered  as  voluntary,  and 
not  to  be  recovered  back  from  the  latter  in  an  action  for 
Didney  bad  and  received.  By  the  terms  of  the  first  statute 
passed  for  the  collection  of  the  land^tex  (c),  the  tetaanfk 
were  required  to  pay  the  rate,  and  deduct  it  out  of  the  renta 
accruing  due  to  the  landlord,  and  this  has  been  adopted  by 
all  the  subsequent  acts  relating  to  such  tax.  The  same 
construction  has  been  put  on  the  property-tax  act  in  Denbjf 
v.  Moore;  and  Mr.  Justice  Park,  iu  Andrew  v.  Uaneodc(^y^ 


(a)  1  Bam,  if  Aid.  1S3.  (t)  46  Geo.  3.  e.  65.  ScktiMiU  A.  No.  4. 

BmU  9.  ante,  vol.  ill.  p.  S61. (c)  4  ffill.  ^  3fary,  c.  1.  $.  13.  by  which  It 

sras  eeteted,  that  the  several  teoanU  of  aU  and  every  the  lasnors, 
mcssnaf  es,  lands,  tenements,  hereditaments,  and  premises  whi^h  hy 
▼irtne  of  that  act  should  be  chargeable  with  any  pound-rates,  were 
thereby  required  aad  aathorlsed  to  pay  snch  cams  of  money  as  should 
be  rated  upon  snch  manors,  dec.  and  to  deduct  out  of  their  rents  so  mncii 
of  the  said  rates  as,  in  respect  of  the  said  renfs  payable  for  such 
manors,  dec.  tlie  landlord  should  and  ought  to  bear ;  and  that  all  land* 
lords,  both  mediate  and  immediate  (according  to  their  respective  in* 
tcrests)  were  thereby  required  to  allow  such  deductions  and  payments 
upon  receipt  of  the  residue  of  the  rents ;'  and  that  every  tenant  paying 
the  said  assessments  of  the  pound-rates  should  be  and  was  thereby 
acquitted  and  discharged  for  so  much  money  as  the  said  assessment 
shanld  asMMwi  onto,  as  if  the  same  had  been  iielually  paid,  unto  such 
person  or  persons  unto  whom  his  rent  should  have  been  due  and  payable, 
(d)  Anitf  vol,  ill.  page  291. 
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1820.       obflMTfed,  that  <'aItfaoiig|h  tin  property-tix  iiii{^t  dfifferi  m 
tenns,  from  the  laud-tax  act,  jret,  that  the  effect  of  boA 
«.  was  the  same  as  to  thu  point,  and  that  they  most  receive 

a  similar  construction.'*  That  case  is  precisely  in  pomt,  al- 
tboiq^it  differed  as  to  the  form  of  action;  bat  that,  asircH 
as  Siubbi  T.  Panons,  shew,  that  payments  made  by  t 
tenant  for  land*tax,  most  be.  deducted  out  of  rent  accraedi 
or  then  accruing^  dne.  No  distmction  can  be  drawn  be- 
tween replevin  and  an  action  for  money  paid,  as  to  this 
point ;  and  it  is  a  well  known  and  established  piinciple  of 
law,  that  if  a  party  pays  money  with  a  fnll  knowledge  of 
hctB,  but  in  ignorance  of  law,  such  payment  cannot  be  re* 
covered  back.  *    « 

Mr.  Seijt.  Lowes  in  support  of  die  rukd — The  plaintiff  ii^ 
at  all  events,  entitled  to  recover  the  sum  of  ^14  paid  by  bia 
for  laod-taxy  previoifs  to  the  distress,  and  which  he  tbes 
Maimed  to  be  deducted,  either  as  money  paid,  or  money  bed 
and  received'  by  the  defendant  to  his  use,  and,  in  point  of  pria> 
ciple  and  authority,  he  is  equally  entitled  to  recover  all  tbe 
payments  made  by  him  subsequent  to  that  period.  Nothing 
can  be  more  just  than  that  a  peiaon  who  pays  money  on  ac- 
count  of  another,  should  be  reimbursed,  and  more  par- 
ticularly 80,  when  such  a  payment  is  unavoidably  made  in  tbe 
first  instance.  Here,  tbe  pli^intiff  could  not  resist  tbe  pay* 
ments  of  the  land«tax  to  the  collector  as  they  became  doe. 
That  tax  may  be  considered  as  a  tax  on  the  tenant  for  the 
purposes  of  collection  and  certainty  of  payment ;  but  as 
between  landlord  and  tenant,  it  must  be  deemed  a  tax  on 
the  former,  and  must  eventually  be  borne  by  him.  Tbe 
distinction  was  taken  by  Mr.  Justice  Buller  in  The  King  v. 
^  The  Inhabitants  of  Miicham  (a),  where  he  observed,  that  *'  it 

was  not  a  landlord's  tax  with  respect  to  the  public,  tboogh 


(tf )  1  Dougi  ttSj «.  &  C.  CM,  srs. 
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k  was  as  between  landlord  and  tenant''     There  too,  tho       JJ^- 
tenant  agreed  to  pay  ali  taxes ;  bnt  here,  there  was  no  co-      SpRAae 
Tenant  or  stipulation  whatever,  to  throw  the  anu»  of  such    BUujiiup, 
paymimts  on  the  tenant.    Although  the  case  of  Siubbi  v. 
PnrsoM  is  confirmatory  of  the  decision  of  this  Coort  in 
Andrew  r.  Hancock,  still,  they  are  both  inapplicable  to  die 
present,  as  the  plaintiff  does  not  claim  the  payments  made 
by  him  as  deductions  from  the  rent,  but  as  money  paid  to 
the  defendant's  use ;  and  the  Court,  in  the  former  case,  clearly 
intimated  that  such  an  action  as  the  present  was  maintun* 
able.    The  payments  were  not  made  without  connderation, 
and  there  can  be  no  doubt  but  that  they  were  made  ex- 
pressly on  account  of  the  defendant.      In  Exall  v.  Part* 
ri^e  (a),  it  was  held,  that  if  a  payment  be  compulsory  on 
the  plaintiff,  the  law  implies  a  promise  of  re-payment,  and 
liord  Kenyan  there  admitted  (6),  that  where  one  person  waa 
aiirety.for  another,  and  compelhUe  to  pay  die  whole  debt, 
and  was  called  upon  to  pay,  that  it  was  money  paid  to  the  use 
of  the  principal  debtor,  and  might  be  recovered  in  an  action 
against  him  for  money  pud,  even  though  the  surety  did  not 
pay  the  debt  by  the  desire  of  the  principal."    So  here,  the 
tenant  stood  in  the  situation  of  surety  for  the  payment  of 
the  land4ax,  which  the  laadlo^^d  was  eventually  liable  by  a 
lag^l  obligation  to  repay.     In  Hales  v.  Freeman  (c)  it  was  -- 
held,  that  an  executor  who  paid*  the  leg&cy  duty  on  an  an« 
iMiity  eight  years  after  die  death  of  the  testator,  might  re- 
cover the  amount  from  the  legatee  in  an  action  for  money  paid, 
although  the  I^tee  had  assigned  the  annuity  long  before  ;— 
on  the  ground,  that  the  payment  of  the  legacy  daty  by  the 
executor  was  compulsory,    as    he  stood  in    the   situation 
of  a  statutable  trustee  or  surety  to  the  legatee.    So  here, 
the  tenant  is  compellable,  by  statute,  to  pay  the  tax  to 


<«)s8  Toiii  Rep.  308. {b)  Id.  310,  {e)^^h  P»g«  tU 
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1820.        goveroment;  but  Ae  idtiinate  oUigatioo  ii  on  the  kodlord, 

S^RAGo       ^^^  ^^  merely  exooenited  pro  tempore  horn  the  pajneiiU 

«•  made  by  the  tesaot.     In  Asiky  y.  Uewoldi  (<a),  wkere  a 

TTammomq 

pawnhcoker  detained  goode,  and  compelled  the  person 
piwning  to  pay  more  than  the  legal  interest  before  he  re- 
deemed them,  it  was  held  that  an  actioa  for  money  had  ind 
received  was  maintainable  for  the  surplus  so  paid.  So  heie, 
the  distress  in  1814  for  the  whole  of  the  rent  was  iopioper, 
but  the  plabtiiF  paid  i^  relying  on  his  legal  remedy  to  get  back 
the  payments  then  insisted  oo  by  him,  and  to  be  deducted  in 
an  action  of  this  description.  The  case  of  Gretham  v.  Totelfiit 
appears  to  be  undistioguishahle  from  the  present,  where  it 
was  held,  that  af  a  landbrd  distrains  and  adls  for  the  wbok 
rent,  without  deducting  the  property-tax,  the  tenant  mi; 
recover  back  pro  UnUB  m  an  action  for  money  had  sad  re- 
ceived ;  and  Lord  J^erAww^h  observed(c),  that  *'  the  tenant 
was  obliged  lo  pay  the  fiiU  amount  of  the  rent  under  tbe 
'    _  distress,    if  tbe  landlord  would  not  consent  to  make  the 

deduction  in  respect  of  the  property-tax."  Here,  the  plainiif 
Mfas  bound  to  pay  both  the  landlord  and  the  collector,  u 
either  might  distrain  on  him  in  case  of  non-payment,  and 
the  former  having  distrained  for  the  whole  rent  due,  tbe 
plaiutiff  is  entitled  to  recover  the  surplus.  In  Denby  v. 
Y^  Moore,  the  payment  was  not  made  under  a  distress,  but 
after  an  acquiescence  by  the  occupier  for  twelve  years  to  pay 
the  full  rent  to  the  landlord,  without  claiming  any  deduction, 
s^nd  the  action  was  not  commenced  until  after  a  final  settle- 
ment of 'accounts  had  taken  place  between  the  parties;  and 
it  was  there  considered  to  be  a  voluntary  payment  Marriott 
¥•  Hampion  is  beside  the  prefent  question,  as  the  pajment 
was  made  under  the  compulsion  of  Iqal  process,  in  aa 
action  which    the    party  mi^t  have  defended  successfully 


(«)  a  ^oSft,  915.-— (6)  1  Mwk  9f  Stho:  609.*— (0  M61t* 
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if  he  had  been  prepared  with  efkknce.    There  too^  the  laso. 

^fefendant  g$ve  a  cognook  £mr  the  costs  of  the  action,  which  v^^^ 

was  his  own  act»  and  therefore  cannot  be  assimilated  to  a  Sf  rago 

payment  corapukorilj  made  under  a  distress  for  rent.  Hammond. 

Mr.  Serjt.  Ondom^  in  reply  to  die  additional  cases  cited 
for  the  plaintiff,  observed,  that  Grakam  v.  Tate  was  relied  on 
for  the  {daintiff  in  Denhy  v.  Moort,  but  that  the  former 
merely  det^mined  die  form  of  action,  which  was  brought 
immediately  after  the  payment  had  been  made,  and  not 
after  an  interval  of  six  years,  as  in  the  present  instance.  Be- 
sides, there,  there  was  no  communication  between  the  parties, 
nor  did  die  landlord  refuse  to  allow  the  deduction  before  the 
diatress  was  made.  Hales  v.  Freeman  was  decided  on  the 
particular  terms  of  the  statute  regulating  the  payment  of 
legacy  duties,  by  which  an  executor  was  not  to  be  deemed 
liable  in  contemplation  of  law,  as  he  stood  in  the  situation 
of  a' trustee,  unaccompanied  with  interest,  and  that  the 
legatee,  who  received  the  sole  benefit,  was  only  responsible. 
Astky  V.  Rejfuolds  was  founded  on  a  payment  made  by 
an  immoral  and  illegal  compulsion,  where  the  party  paying 
had  no  means  of  exercising  his  discretion. 

Cur.  adv.  vult. 

Lord  Chief  Justice  Dallas  on  thu  day,  after  having 
shortly  recapitulated  the  facts,  delivered  the  judgment  of  the 
Court  as  follows :— r-We  are  of  opinion  that  this  case,  from 
its  circumstances,  is  not  to  be  distinguished  from  the  former 
decisions,  which  have  established,  that  a  payment  like  the 
present,  is  to  be  considered  as  voluntary,  and  therefore 
cannot  be  recovered  back  in  an  action  of  this  description. 
It  would  be  altogether  superfluous  to  comment  on  the 
fdifferent  grounds  which  have  led  to  these  decisions,  as  they 
are  most  fully  stated  in  the  printed  reports  of  this  Court 
as  well  as  those  of  .the  Kin^s  Bench.    It  is  therefore  only 
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necessiry  ia  refer  to  them,  generally.     Still,  boweYer,  it 
must  be  observed,  that  the  present  is,  if  any  thing,  more 
unfavourable  to  die  plaintiff;  for  a  subsequent  and  unifonn 
acquiescence  by  him  for  nearly  six  years  after  he  demanded 
the  first  deduction,  operate  more  strongly  against  him  than 
if  such  payments  had  been  made  in  ignorance:   for  his 
having  laid  by  so  long  in  silence,  is  equivalent  to  a  dereliction 
of  such  resistance.     The  single  point  on  Mrhich  the  Court 
has  entertained  a  doubt  has  been,  as  to  the  sum  of  jf  14 
elaimed  to  be  deducted  by  the  plaintiff  at  die  time  Ae  dis- 
tress was  taken  in  1814.   With  this  view,  the  case  of  Graham 
V.  Tate  has  been  consulted,  but  it  does  not  appear  to  be 
applicable  in  favour  of  the  plaintiff,  for  there  the  claim 
made  for  the   property^tax  was  immediately  followed  up, 
and  nevec  abandoned,  which  takes  it   out  of  the  geoersl 
grounds  on  which  actions  of  this  description  have  been  de* 
cided.    The  consequence  is,  diat  this  rule  must  be  dis- 
charged, and  the  nonsuit  stand. 

Rule  discharged. 


Monday, 
May  15. 


BiJCKLAND  V.  BuTTSEFiELD  and  Another,  Assignees  of 
BucKLANi),  a  Bankrupt. 


Xnis  was  an  action  on  the  case,  in  nature  of  waste,  brought 
by  the  plaintiff,  as  tenant  for  life,  against  the  assignees  of 
her  son,  who  had  become  bankrupt,  and  to  whom  she  had 
demised  certain  prembes  from  year  to  year,  and  who  bad 
also  a  remainder  in  fee  in  them  after  her  death.  The  first 
count  of  the  declaration  stated,  that  the  bankrupt  held  and 


A  conserva- 
tory erected   ^ 
on  a  brick 
foundation 
affixed  to  and 
Gommutticat-    • 
ing  with  rooms 
in  a  dwelUng- 
lioQse,  by 
windows  and 
doors,  cannot 
|>e  removed  by 

a  tenant  for  greats,  who  had  erected  it  during  his  tenancy,  althongh  he  had  a 
jreversion  iu  fep  dfler  the  death  of  his  lessor. 
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eojojed  a  certain  dwelliDf^hoate  and  premises,  a$  tenant        1820. 
from  year  to  year  to  the  plaintiff,  the  reversion  thereof  be-     gp^^,,,, 
longing  to  her,  and  diat  his  assignees,  intending  to  injure    «       «• 
her  reversionary  bterest,  polled  down,  removed,  and  carried 
away,  a  conservatory  and  pineiy,  and  converted  the  mate- 
rials thereof  to  their  own  use.    The  second  count  was  in 
trover^r— Plea,  Not  guilty. 

It  appeared  from  the  report  of  Mr.  Baron  Graham,  be- 
fore whom  the  cause  was  tried,  at  the  last  Assizes  at  Jylei^ 
bury,  that  the  plaintiff  was  entitled  to  the  premises  for  life, 
under  the  will  of  her  late  husband,  remainder  to  her  son 
in  fee,  who  rented  them  of  his  mother  as  a  yearly  tenant, 
and  who  had  become  bankrupt; — that  the  conservatory  re- 
move by  the  defendants,  was  purchased  by  the  bankrupt 
SQme  time  before  his  bankruptcy,  and  erected  by  him  on  a 
foundation  of  brick-work,  fifteen  inches  deep,  on  which  was 
bedded  a  sill ; — ^that  it  consisted  of  wood  and  glass,  and  that 
tlie  frame-work  was  placed  on  the  sill  ;• — that  it  was  attached 
to  the  dwelling-house   by  cantilivers,  which  were  let  nine 
inches  into  the  wall,  and  fastened  thereto  with  wedges ; — 
that  over  the  conservatory  was  a  balcony,  with  iron  rails 
resting  on  those  cantilivers,  and  which  had  a  communicatioB 
with  the  drawing-room,  on  the  first  floor,  through  a  folding 
door; — two  windows  were  also  opened  from  the  lower  part 
pf  the  house  into  the  conservatory,  one  from  the  dining-room, 
and  the  other  from  the  library,  and  it  was  heated  by  a  flue  com- 
municating with  the  chimney  of  the  dining-room. — ^The  pinery 
had  been  erected  in  the  garden,  on  a  brick  wall  four  feet  high. 
Two  surveyors  proved,  that  the  difference  of  value  in  the  pre- 
mises, after  the  removal  of  the  conservatory  and  pinery,  was  at 
least  £50  a  year,     it  was  also  proved,  that  the  plaintiff  was 
seventy  years  old.    The  learned  Judge  was  of  opinion,  that 
she  was  entitled  to  recover  for  the  pinery,  as  it  might  be 
deemed  a  permanent  improvement;  and  he  observed  that  she 
might  probably  be  entitled  to  the  value  of  the  conservatory 
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1820.  >^I^«  'I^  J^r/f  c^HMiting  the  plsiirtiff's  life  atsiiyen* 
pordMse,  found  a  verdict  for  her  for  ^500,  being  the  de- 
terioration of  the  value  of  the  premises  for  that  period,  u 
stated  bj  the  surveyors. 


BUCKLAND 

V. 

BirrrBRFisLD. 


tdr.Serjt. Peake,  on  a  former  day  in  this  Term,  had  ob- 
tained a  rule  nisi  for  a  new  trial,  on  the  grounds,  first,  of  s 
misdirection  of  the  learned  Judge ;  secondly,  that  the  consei^ 
vatory,  at  all  events,  was  removeable  by  the  tenant  or  Ut 
assignees,  as  it  was  merely  an  ornamental  erection,  and  not 
beneficial  to  the  premises ;  and  lastly,  that  the  damages  were 
excessive.  In  support  of  the  second  ground,  he  relied  on 
^  the  distinctions  laid  down  by  Lord  EUenborough,  in  Etwes 
y.Maw(ja),  and  also  referred  to  the  cases  of  Beckv.Bt' 
bam  (A),  Ex  parte  Quincy{e),  and  LawCon  v.  Xcn^ 
ton  (d). 

Mr.  Serjt.  Blosset  afterwards  shewed  cause.— Iirst,  The 
damages  cannot  be  considered  as  excessive,  as  it  was  proved 
at  the  trial,  that  the  premises  were  deteriorated  in  value  to 
the  amount  of  £50  per  annum,  by  the  removal  of  the  con- 
servatory and  pinery.  Besides,  the  plaintiff's  life  might 
fairly  be  estimated  as  being  worth  sis  years  purchase,  ac- 
cording to  the  tables  referred  to  in  die  statutes  for  granting 
insurances  on  lives.  She  is,  therefore,  clearly  entitled  to 
retain  the  verdict  to  the  amount  of  the  sum  found  b;  the 
Jury.  Secondly,  This  case  is  wholly  distinguishable  fron 
those  which  were  referred  to  when  the  rule  was  obtained; 
for  the  conservatory  was  not  only  affixed  to  the  freehold,  and 
erected  on  a  foundation  fifteen  inches  deep,  but  formed  part  of 
the  dwelling-house,  as  doors  were  made  communicating  with 
different  rooms,  and  the  house  was  in  fact  completely  altered 
by  its  erection.  TTiis,  too,  is  not,  in  point  of  strictness,  a  ques- 


(«)  S  Emit,  51. {h)  1  J*.  IfiM.  94.  C^)  ^  ^**-  ^'' 

(d)  5  Atk.  IS. 
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tion  as  betweeo  landlord  and  tenant,  for  the  plaintiff  was  only  lfl20. 
entitled  to  the  freehold  durii^  her  life,  and  the  reversion  in  '•^'^ 
fee  went  to  her  son  after  her  death.     She,  therefore,  could  «. 

not  have  Removed  the  erections  in  question,  although  het  B^*"**""*** 
son^  yearly  tenancy  might  have  been  put  an  end  to,  as  it 
would  have  been  an  injury  to  his  reversionafy  interest.  The 
general  rule,  in  every  case  of  this  description,  is,  to  consider 
the  intention  of  the  parties,  and  it  cannot  be  considered  for 
a  moment  that  die  bankrupt  intended  to  remove  them  during 
the  term  he  might  continue  a  tenant  to  his  mother,  but 
diat  he  erected  them  for  the  sole  and  express  purpose  of 
benefiting  and  improving  his  reversionary  interest  in  the  pre* 
mises.     The  learned  Serjeant  referred  to  a  case  of  The 

•  Marquis  of  Townshend  v.  ,  where  it  was  deter* 

mined,  that  glasses  and  frames,  resting  on  brick  work  in  a 
nursery  ground,  were  not  removeable  (a). 

Mr.  Serjt.  Peake,  in  support  of  the  rule. — The  question 
is  not,  whether  the  plaintiff  can  maintain  any  action ; — but 
whether  she  is  entitled  to  retain  the  verdict  to  the  amount 
found  by  the  Jury,  for  the  injury  done  to  her  interest  in  the 
premises,  by  the  removal  of  the  conservatory  and  pinery  in 
question  ?  It  is  true,  that  this  case  is  distinguishable  from 
those  that  have  preceded  it,  as  the  bankrupt  was  not  only 
a  yearly  tenant  to  the  plaintiff,  but  was  also  entitled  to  the 
reversion  in  fee  after  her  death ;— but  in  this  instance,  lie 
must  be  considered  as  standing  in  the  former  capacity  only, 
and  the  greatest  latitude  and  indulgence  have  alvrays  been 
allowed  hi  cases  of  this  nature,  as  between  landlord  and 
tenant,  distingutsbing  them  from  claims  arising  between  an 
heir  and  executor,  or  the  executors  of  a  tenant  for  life,  and 
the  reversioner.  Articles  which  may  be  deemed  fixtures,  as 
between  landlord  and  tenant,  roust  be  not  only  affixed  to, 
but  become  part  of  the  freehold,  and  the  removal  of  them 

(a)  Bpt  see  Lord  Kenyw^t  opinion,  in  Peniwn  t.  Bobvtf  pottt  p*  415. 
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ia90.        moat  cause  an  imparahle  bjoiy  to  the  htuUord ;    bat  aO 

BvcKiA»»     <>"»n>«ntol  erections,  which   may  not  be  beneficial  to  die 

V.  premises,  or  improve  the  property  fdr  the  pm-poaes  of  oc- 

cupa^on,   may  be  removed  by  the  tenant,     it  has  been 


decided,    that    marble  chimney-pieces,    pier   glassea*    and 
wainscot    affixed  to  the  frctehold   by  screws,   may  be  re- 
moved.   In  Elwes  v.  Matr(a),  Lord  Elkuborough  drew  a 
distinction   between  erections   made  for  the  purpoaes   of 
trade  or  agricultare.     But  mere  ornamental  erections  may 
be  removed  in  every  instance ;   and  in  Beck  v.  Rdnmii), 
Lord  Keeper  Camper  held,  that  "  hangings   and    looking- 
gUsses  were  only  matter  of  ornament  and  fiimiture,  and  not 
to  be  taken  as  part  of  the  house  or  freehold,  but  removeable 
by  the  lessee  of  the  house/'    In  Ex  parte  Quiney(c)p  Lord 
Hardwlcke  said,  that  '<  during  the  term,  a  tenant  might  take 
away  chimney-pieces,  and  even  wainscot,  which  was  a  very 
strong  case.''    So,  a  picture,  whether  it  be  small  or  large, 
and  affixed  to  the  wall  of  a  bouse,  by  a  hook  or  boldfasts, 
may  be  equally  removeable,  although  the  removal  of  the  one 
may  cause  a  greater  injury  to  the  house  than  the  other. 
Here,  the  conservatory  formed  no  part  of  the  habitable  pre- 
mises, was  by  no  means  beneficial  to  die  property,  or  ne- 
cessary to  its  occupation,  and  was  removed  without  doiQK 
any  material  injury  to  the  dwelling-house.     It  was  erected 
merely  for  the  purpose  of  ornament,  and  so  far  from  be- 
ing a  matter  of  usefulness,   or   convenience,  it  might  *be 
considered  by  a  succeeding  tenant,   more  frugal  than  the 
bankrupt,  as  a  useless  incumbrance^  and  tending  to  increase 
his  expences.'     If  the  house  had  been  rendered  less  coo. 
venient    by  the  alteration  of  the  windows  and  doors,  an 
action  might  be  brought   by  the   plaintiff  to    recover  da- 
mages commensurate  with  the  injury  sustained  by  her  in 
that  behalf;  but  here  the  damage  complained  of,  is  by  the 
removal  of  those  erections  which,  in  point  of  fact,  formed 

Qi)  3  EMMi,  55.— (6)  I  P.  H'liM.  95.— —(c)  1  Mk.  4117^ 


IN  TI»  f IB8T  TBAB  OF  OXO.  IT.  44^ 

no  part  of  tbe  pramiflet.    The  pioeiy,  periiaps,  was  not  ia        ^320. 
atrictness  removeable,  as  it  mig^t  be  considered  to  render 


the  garden  more  valuable.  The  distinction  between  oro^r  ^^^^"* 
mental  anneiations  to  tbe  freehold,  and  those  erected  for  Boitbbvuw. 
the  purposes  of  trade,  is  taken  by  Lord  Hardmckif  in 
Lawion  w.LamU>n{a)f  and  recognized  by  Lord  EUetAo" 
roughf  in  Elwes  v.  Mam  (6).  In  Lawion  v.  Salmon  (c),  salt 
pans  were  bolden  to  go  to  the  heir,  and  not  to  the  eiecutor, 
as  Lord  Mantfidd  considered  them  not  as  accessary  to  the 
carrying  on  a  trade,  but  as  tbe  means  of  enjoying  the  benefit 
of  the  inheritance;  for  he  observed (iJ),  diat ''  the  inheritance 
could  not  be  enjoyed  without  them ;  that  they  were  accessa- 
ries necessaiy  to  die  enjoyment  and  use  of  the  principal ;  and 
Aat  the  owner  erected  them  for  the  benefit  of  the  niheritance 
itself.''  In  Penion  v.  Robart{e)f  Lord  Kenyan  asked, 
^  What  tenant  will  lay  out  his  money  in  costly  improve- 
ments of  .  the  land,  if  he  must  leave  every  thing  behind 
liim,.  which  can  be  said  to  be  annexed  to  it  i  Shall  it  be 
said  that  the  great  gardeners  and  nurserymen  in  the  neigh* 
bourhood  of  this  metropolis,  who  expend  thousands  of 
pounds  in  the  erection  of  green-houses  and  hot-houses, 
&C.  are  obliged  to  leave  all  those  things  upon  tbe  premises, 
when  it  is  notorious  that  they  are  even  permitted,  to  remove 
trees,  or  such  as  are  likely  to  become  such,  by  the  thou* 
sand,  in  the  necessary  course  of  their  trade  i  If  it  were 
otherwise  (he  observed),  the  very,  object  of  their  holding 
would  be  defeated/'  On  principle,  therefore,  as  weU  as  by 
previous  dedsions,  a  tenant  may  remove  all  things  erected 
for  tbe  benefit  of  trade,  unless  they  form  a  beneficial  part 
of  the  premises.  So,  all  ornamental  erections  •  may  be 
removed,  unless  they  form  a  necessary  or  convenient  an- 
nexation to  the  freehold — and  more  particularly  so,  if  the 
landlord  sustains  no  injury  by  the  removal.    If  he  does,  he 


(a)  S  Atk.\b. (6)  3  £a«f,  5S,  i,  1    ■■     (c)  1  H.  BL  S59,  D.- 

id)  Id.  t60,  n*— (f )  t  E9Mt,  90. 
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182€L  >nay  be  enlided  to  recover  damagea  commensiirate  to  tliat 
iigury*  So^  here,  the  plaiotiff  eaunot  be  entlded  to  recover 
aoGording  to  the  atmiial  diminiitioii  of  the  Value  of  die 
BtnrraanBLB.  pj^mj^eg,  by  the  removal  of  Ae  conaervatorj,  to  yMdk 
the  bankrupt  was  entitledi  and  which  he  might  have  re- 
moved at  anj  time  dming  the  term  he  continned  to  be  a 

tenant  to  the  plaindfT. 

Cur.  adw*  vuti. 

Lord  Chief  Jualiee  Dallas,  on  this  day,  delivered  the 
judgment  of  the  Couit  as  foHowsi — 

Thia  was  an  action  on  the  case,  tried  before  Mr.  Baron 
GiYiiamiat  the  last  Assizes  at  ^y&i6tiiy.     The  question  in 
the  cause,  as  for  as  relates  to  the  motion  now  before  the 
Court,  was,  whether  a  conservatory  affixed  to  the  house,  in 
the  manner  specified  in  his  report,  was  so  affixed  as  to  be 
an  annexation  to  the  freehold,  and  to  make  the  removal  of  it 
waste,     in  the  argument  and  judgment  of  the  Court  of 
King^i  Bench,  in  Elwei  v.  Maw  (a),  will  be  found  at  length, 
all  that  can  relate  to  this,  and  other  cases  of   a  similar 
description.    It  is  not  necessary  to  go  into  the  distinctioas 
there  pomted  out,  as  they  relate  to  different  classes  of  per- 
sons, or  to  the  subject-matter  itself  of  the  inquiry.    Nothing 
will  here  depend  on  the  relation  in  which  the  parties  stood 
to  each  other,  or  die  distinetiott  between  trade  and  agrioul- 
ture ;  for  thb  b  merely  the  case  of  an  ornamental  building 
constructed  by  the  par^  for  bis  pleasure,  and  the  question  of 
annexation  arises  on  the  facts  reported  to  us ;  and  I  say,  die 
.  facts  reported,  because  every  case  of  this  sort  must  depend  on 
its  own  special  and  peculiar  circumstances.  On  the  one  hand, 
it  is  clear  that  ihany  things  of  an  ornamental  nature  may  be 
in  a  degree  affixed,  and  yet  during  the  term  may  be  removed; 
and,  on  the  other 'hand,  it  is  equally  clear  that  there  may  be* 

(4)  3  Ea$i,  38. 
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dHt  sort  of  fiui^  or  MUiexatioa  ^hkb,  tboogb  the  building        1820. 
or  thing  onnezed  maj  have  been  merely  ibr  ornament^  will     bucklard 
jet  flttke  the  removal  of  it  waste*     The  general  rule  i»,  «- 

that  where  a  lessee,  having  annexed  a  personal  chattel  to 
the  fieehold  during  his  terra,  afterwards  takes  it  away,  it 
is  waste.     In  the  progress  of  time,  this  rule  has  been  re* 
taxed,  aod  asany  eKceptioos  have  been  grafted^upon  it.    One^J^^^  ^£llli^^ 
b«8  been  in  favour  off  matters  of  ornament,  as  ornamental.^ ^Sn^..  Zf-^/^'y^*^ 
cbimnejr-piec^,  pier^lasses,  hangings,  wainscot  fixed  otAj^^^'^ 
by  screws,  and  die  like.    Of  all  these,  it  is  to  be  observed 
that  they  are  exceptions  only,  and  therefore,  though  to  be 
fairly  considered,  not  to  be  extended;  and  with  respect  to 
one  subject  in  particular,  namely,  wabscot,  Lord  Hardwicke 
treated  it  as  a  very  strong  case.    Passing  over  all  that  relates 
to  trade  and  agriculture,  as  not  being  connected  with  diepresent 
eutgect,  it  will  be  only  necessary  to  advert,  as  bearing  upoA 
it,  to  the  doctrine  of  Lord  Keti^n,  in  Penton  ▼.  Bobari  (a), 
referred  to  at  the  Bar.    The  Case  itself  was  that  of  a  builA- 
ing  for  the  purpose  of  trade,  and  consequently  standing  upon 
a  different  ground  from  the  present ;  but  it  has  been  cited 
for  the  dictum  of  Lord  Ktnyon,  which  seems  to  treat  of 
.green*houses  and  hotrhouses  erected  by  great  gudeaers  and 
nurserymen  as  not  to  be  considered  as  annexed  to  the  free- 
hold.   £ven  if  the  law  were  so,  which  it  is  not  necessary 
to  examine,  still,  for  obwous  reasons,  such  a  case  would 
riot  be  similar  to  the  present;  but  in  Elwa  v.  Maw,  speak- 
ing of  this   diciymf   Lord  EUenborough   said  (6),  "  there 
exists  no  decided  case,  and  I  believe  no  recognhsed  opinion 
or  practice,  on  either  side  of  Westminster  Hall,  to  warrant 
such  an  extension.**    Allowing,  then,  that  matters  of  orna- 
ment may  or  may  not  be  removeable,  and^tbat  whether  so  or 
not  must  depend  on  the  particlar    case>  we  are  of  opinion 
that  no  case  has  ever  extended  the  right  to  remove  nearly  so 
far  as  it  would  be  extended,  if  such  right  were  to  be  estab- 

(u)  «  Ea*/,  88..— —(6)  3  East,  56.         , 
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1820.       lished  in  the  present  instance,  nnder  the  facts  of  the  lepor^ 
to  which  it  will  be  sufficient  to  refer;   and,  therefore,  we 


BVCKLAXO 


BUTTBUFULP. 


^*  igree  with  the  learned  Judge  in  thinking,  that  the  building 

in  question  must  be  considered  as  annexed  to  the  freehold, 
and  that  consequenlly  the  remoyal  of  it  would  be  waste. 

Ruledischaiged. 


Monday,  Sqllt  and  Another  v.  Fokbes  and  ELLEttMAN. 

May  15. 

In  the  con-       Tbis  was  an  action   of  assumpsit    The  d^laration  con- 

de^renrd'    tained  counts  for  money  paid,  lent,  had  and  received,  ra- 

must  be  had  to  terest.  and  on  an  account  stated,  as  well  as  counts  for  work 

nU  its  parts,  i  .    -^ 

and  eeneral      and  labour  done  and  performed  by  the  plaintiffs,  as  agents  to 

b!?iStoanld     ^^  ^^  defendants.    ITie  defendant  Forbes  pleaded  non- 

^y  ap^ticaUr  assumpsit^  on  which  issue  was  joined.      Ellerman  pleaded, 

ttined  Uierein,  first,  WMrOSSunnpsit ;  secondly,  a  release ;  and,  thirdly,  a  set- 

opente  two      off*    1^^  plaintiffs,  in  their  replication,  craved  oyer  of  the 
ways,  the  one 
consistent  with 

the  intent  of  the  psrty,  and  the  other  repngnent  to  It,  tlie  Conrt  will  pnt  snch 
a  oonstraction  on  it  as  to  give  effect  to  such  intent,  which  is  to  be  derived  from 
the  whole  of  the  instromeot.  Therefore,  a  release  mast  be  construed  accord- 
ing to  the  particular  purpose  and  intent  for  which  it  was  nade^as  where 
A,  and  B.,  being  in  partnership,  and  in  insolvent  circumstances,  ^.,  alone  gave  • 
a  general  release  by  deed  to  the  plaintiffs,  to  whom  himself  and  i).  were 
jointly  indebted,  with  provisions  that  it  should  not  operate  to  release  or  pre- 
judice any  demands  which  the  plaintiffs  had  against  B.,  either  separately,  or  as 
a  partner  with  A.  on  the  joint  effects  of  A,  and  £.,  or  either  of  them,  and 
that  they  might  commence  an  action  at  law,  either  against  A,  jointly  with  B,<, 
or  il.  separately,  for  the  purpose  of  enabling  the  plaintiffs  to  recover  payment 
from  the  joint  estate  of  ^.  and  J?.,  or  from  B.'s  separate  effects;  and  the  plain- 
ttffi  brought  an  action  of  amumptit  for  money  paid,  against  both,  and  A,  pleaded 
the  release,  on  which  the  plaintiffs  set  it  out  on  oyer  in  iheir  replication,  and 
averred  that  the  action  was  prosecuted  against  both,  for  the  purpose  of 
enabling  the  plaintiffs  to  enforce  payment  from  A,  and  B.  either  from  their 
joint  esute,  or  the  separate  estate  of  B, :— Held,  on  general  demurrer  there, 
to,  tliat  the  action  was  autlioriaed  by  the  deed,  and  the  Court  over-mled  the 
demurrer.— iSS0jR6/e,  tJiat  such  replication  is  no  departure  from  tlie  declara- 
tion. 
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rdeaie^  which  was  set  oat  verbaiinij  and  was  in  sabstaace  an  18S0. 
indenture,  dated  the  £Oth  May,  ]819f  and  made  between  ^^^ 
the  filabtiffs,  as  merchants  and  copartners  in  tradei  in  Loft* 
don,  of  the  one  part,  and  the  defendant  Elkrman,  late  of 
Hamburgh,  OMrehant,  but  then  residing  and  carrying  on 
trade  in  Heligoland,  of  the  other  part^  by  which  indenture, 
(after  reciting,  diat  up  to  1806,  Etterman  carried  on  the 
trade  or  business  of  a  merchant  at  Handmrgh,  and  also  at 
Tomngen,  in  partnership  with  the  defendant  Fcrbei,  under 
the  firm  of  Forbea  and  Ellerman,  and  that  there  were  various 
transactions  of  business  between  them  and  the  plaintifFs; 
and  that  about  the  month  of  March  in  that  year,  both  the 
defendants  having  become  embarrassed  in  their  afiairs,  stop* 
ped  payment,  aud  that,  upon  the  balance  of  accounts  be** 
tween  them  and  the  plaintiffs,  the  former  were  justly  in-p 
debted  to  the  latter,  as  such  copartners,  in  a  considerable 
jBum  of  money,  the  whole  of  which  debt  still  remained  un» 
paid,  and  was  then  due  and  owing  from  the  defendants  to 
the  plaintiffs ;  and  that  BUerman  had  lately  offered  and  pro* 
posed  to  pay  them  <£dOOO,  in  the  manner  therein  after 
mentioned,  if  they  would  give  and  execute  to  hiln  such  re« 
lease  or  discharge,  for  or  in  respect  of  their  aforesaid  debt 
or  demand  on  the  defendants,  as  thereinafter  was  con- 
tained) : — It  was  witnessed,  that,  in  consideration  of  £600, 
paid. by  Ellerman  to  the  plaintiffs,  immediately  before  the 
execution  of  the  indenture,  |he  receipt  whereof  they  thereby 
acknowledged,  and  also  in  consideration  of  tweuty<-four  pro^ 
missory  notes  of  Ellerman,  each  for  ^100,  and  bearing  data 
respectively  the  Ut  April,  1809,  and  which  notes  were  made 
payable  to  the  plaintiffs,  or  their  order,  successively,  at  one, 
two,  three,  four,  five,  six,  seven,  eight,  nine,  ten,  eleven, 
twelve,  thirteen,  fourteen,  fifteen^  sixteen,  seventeen,  eigh^ 
teen,  nineteen,  twenty,  twenty*one,  twenty-two,  twenty^ 
three,  and  twenty^four  months  date  (each  of  the  said  notes 
|>eing  numbered,  and  the  nun^ber  of  each  corresponding  with 
rou  IV,  Q  Q 
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the  nmnber  of  montfat  it  had  to  run),  die  receipt  of  which 
said  notes  (amounting,  together  with  the  said  sum  of  «£GOQ, 
to  the  before^mentioned  sum  of  ^3000,  so  agreed  to  he 
paid  to  and  accepted  by  the  plaintiffs),  the  plaiotiffs  did 
also  thereby  acknowledge,  and,  pursuant  to,  and  in  exeentioii 
of  the  agreement  therein  before  recited,  on  their  par^  tbejf, 
and  each  of  diem,  had  remised,  released,  and  for  ever  dis- 
charged, and  by  that  indenture  did,  and  each  of  them  did, 
remise,  release,  and  for  ever  discharge,  EUemuMf  his  exe- 
cutors,  administrators,  and  assigns,  of,  from  and  against  aH. 
and  all  manner  of  actions  and  suits,  cause  or  causes  of  action 
or  suit,  debt,  sum  and  sums  of  money,  aceoonis,  bonds, 
bills,  notes,  contracU,  agreements,  promises,  damages,  daims 
and  demands  whatsoever,  in  law  and  in  equity,  which  the 
plaintiffi  then  had,  or  which  they,  or  either  of  theih,  their,  or 
either  of  their  executors,  administrators,  or  assigns,  there- 
after could,  should,  or  might  have  against  Eilerman,  his  exe- 
cutors, administrators,  or  assigns,  for  or  by  reason  of  any 
matter,  cause,  or  thing  whatsoever,  relating  to  the  premises, 
from  the  beginning  of  the  world,  to  the  day  of  the  date  of 
the  indenture,  except  and  subject  nevertheless  to  the  follow- 
ing provisoes,  declarations,  or  agreements  therein  con- 
tained. First :— That,  the  said  indenture,  or  any  matter  or 
thing  therein  contained,  should  not  release,  or  be  construed 
or  taken  to  release,  or  in  any  manner  to  prejudice  and  ef« 
ftct  any  claims  or  demands  which  die  plaintiffs,  or  either  of 
thenp,  ever  had,  or  then  had,  or  which  they,  or  either  of 
them,  or  either  of  their  executors  or  administrators,  there^ 
after  could,  should,  or  might  have,  upon  or  agamst  JPorbes^ 
either  separately  or  as  a  partner  with  EUerman^  or  the  exe« 
cutors,  administrators,  or  assigns  of  Fbrbes,  or  upon  or 
against  the  joint  estate  or  effiscts  of  Fofbes  and  Eilerman^  in 
respect  of  the  debt  so  due  frqm  them  to  the  plaintiffs,  or 
any  part  of  such  joint  estate  or  efiects,  whether  the  same 
should  be  in.  die  bands  of^  or  recoverable  from  the  defisnd«* 


FN  THS  FIRST  YBAB  OF  OBO.  IV.  451 

nuU,  or  either  of  Aem,  or  any  other  peraoa  or    persons        1620. 
whomsoever.    Secondly^  That  it  might  be  lawful  for  the 
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plaioliffi,  their  executors,  administratorsy  or  assigns^  from  ^  «. 
time  to  time,  wh«i,  and  as  they  should  be  thereto  adtised, 
to  commence  and  proseeute  any  actions,  suits,  or  other  pro- 
^eediiiga,  either  at  law  or  in  equity,  against  BUirnum 
jointly  witbjFor6e«,  or  against  EUermaHf  his  eaecutors,  ad« 
ministratorsy  and  assigns  separatf  ly,  for  the  purpose  of  re- 
covering or  compelling,  or  of  enabling  the  plaintifi,  their 
executors,  adminbtrators,  or  assigns,  to  recover  or  compel 
payment  or  satisfaction  of  the  debt  so  due  and  owing  trotn 
the  defendants  to  them  as  aforesaid,  either  by  or  out  of  any 
the  joint  estate  or  effects  of  the  defendants,  or  by  or  from 
F6rbes,  his  executors,  administrators,  or  assigns,  or  his  se- 
parate estate  or  effects.  And  lastly,  that  m  case  default 
should  be  made  in  the  due  payment  of  any  two  of  the  be- 
fore*-mentioned  promissory  notes,  successively  to  fall  due  in 
Sttcb  manner,  as  that  any  two  of  them  should  be  due  and 
unpaid  at  the  same  time,  then  the  indenture,  and  every  mat- 
ter, am)  thing  therein  contained,  should,  from  and  immedi- 
ately after  sncb  defaolt,  be  absolutely  void  and  of  no  effecC; 
and  that  the  said  sum  of  £600,  and  all  or  any  other  sums  or 
sum  of  money  which  might  al  that  tine  have  been  paid,  awl 
aho  all  or  any  other  ^ms  or  sum  which  mij^t,  at  any  time 
or  times  lirem  and  after  such  defiult,  be  paid  in  any  of  the 
aforesmd  promissory  notes,  should  be  carried  to  the  credit 
of  bodi  the  defendants  with  the  plaiMiflb,  and  all  the  righu, 
ciaHns,  and  demanda  bf  the  plaintiffi,  their  executors,  admi- 
niatrators,  or  assigns,  by  reason  or  in  respect  of  the  debt 
therein  before  nyevlioned  to  be  doe  to  them  from  the  de- 
fendants, either  upon  or  against  4hem,  jointly  or  separately, 
their,  or  either  of  dieir  execotors,  administrators,  or  assigns, 
or  any  other  persons  or  parties  whomsoever,  should,  from, 
and  immediately  after  such  default,  be  in  full  force  and  virtue 
(as  to  so  much  of  the  debts  so  due  to  the  plaintiffs  as  afore- 
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1890,       said  as  should  reimun  iui|mid%  in  like  manner,  to  all  bteiit% 
^^        effects,  constructions  and  purposes,  as  if  the  indenture  had 
«.  never  been  made,  any  thing  therem  contained  to  the  con- 

trary thereof  in  anywise  notwithstandiog.  This  indenture 
was  duly  executed,  and  the  following  memorandum  add- 
ed thereto: — ''This  deed  is  deposited  by  the  plamtifii 
with  J.  S.  who  is  to  deliver  it  to  EUerman,  his  executors  or 
administrators,  or  his  or  their  order,  after  due  payment  of 
the  within-mentioned  twenty-four  promissory  notes,  accord- 
ing to  the  tenor  and  meaning  of  the  within-written  indenture; 
but  in  case  of  any  default  in  payment  of  the  notes,  or  any 
of  them,  according  to  the  tenor  and  .meaning  of  such  in- 
denture, J*.  S.  is  to  deliver  up  the  samQ  to  the  plaintifip 
their  executors  or  administrators,  to  be  cancelled  ;  and 
in  the  mean  time,  the  indenture  is  to  remain  in  the  hands 
otJ.S.  for  the  purposes  aforesaid.** — ^The  replication  then 
concluded  as  follows :  — Which  being  read  and  heard, 
the  plaintiffs  say,  that  by  reason  of  any  thing  by.  the  de- 
fendant ElUrman  in  las  plea  alleged,  they  ought  not  to  be 
barred  from  having  their  aforesaid  action  thereof  against  hi^i, 
because  they  say,  that  Forbes,  with  whom  tlie  defendant 
Ellerman  is  jointly  sued  in  this  action,  and  the  said  Jpartes, 
in  the  said  supposed  writing  of  release  mentioned,  are  one 
and  the  same  person,  and  not  other  or  different  persons,  and 
that  the  said  Forbes  is  so  sued  as  aforesaid,  as  a  partner 
with  the  said  Ellerman,  in  respect  of  a  certain  part  of  the 
monies  in  the  said  supposed  writing  of  release  mentioa- 
ed  to  be  due  atid  owing  from  the  said  Ibriei  and  Elfer- 
tnan,  to  the  plaintiffs,  to  wit,  at,  &c.  And  the  p]ainti& 
further  say,  that  this  action  is  prosecuted  against  the  said 
Ellerman  jointly 'with  Forbes,  for  the  purpose  of  recoveiii^ 
or  compelling,  or  of  enabling  the  plaintiffs  to  recover  or 
compel  payment  or  satisfaction  of  the  monies  so  due  and 
owing  from  the  said  JFbr&es  and  £//erfnait,  to  the  plaintiffs, 
88  aforesaid,  either  by  or  out  of  the  joint  estate  or  effects  of 
Forbes  and  EUerman,  or  by  or  from  Forbes,  or  his  separate 
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estate  or  effects,  to  wit,  at,  &€•    And  this,  &c.    Where*       1820. 
fore,  8cc« 

To  tins  repliciition  there  was  a  general  demiirrer  and 
joinder.  The  plabtiffs  abo  replied  to  the  plea  of  set-off, 
that  they  were  not  indebted  to  J^Uerman  in  manner  and  form 
alleged,  and  on  which  issue  was  joined. 

The  cause  came  on  for  argument,  on  a  former  day  in  this 
Term,  when  Mr.  Serjt.  Blossetf  in  support  of  the  demurrer, 
submitted,  first.  That  the  provisoes  contained  in  the  mdenture 
of  release  were  void,  as  being  contrary  and  repugnant  to  the 
nature  of  the  deed.  Secondly,  That  the  release  could  not 
be  taken  advantage  of  by  the  plaintiffs  in  their  replication, 
in  this  manner,  as  it  was  a  departure  from  the  declaration, 
which  was  in  general  terms.  And,  lastly,  That  no  issue 
could  be  joined  on  the  latter  averment  in  the  replication,  as 
it  was  merely  expressive  of  the  meaning  or  purpose  of  the 
plaintiffs.  As  to  the  first  point,  the  leading  principle 
is  laid  down  by  the  Master  of  the  Rolls,  in  Bradley  v. 
Peixoto  (a),  and  which  extends  to  grants  and  deeds  of-  every 
description,  viz.  that  "  where  there  is  a  gift,  with  a  condition 
inconsistent  with  and  repugnant  to  such  gift,  the  condition 
is  wholly  void ;''— and  his  Honour  there  observed,  that  there 
were  several  cases  collected  in  Danven*  Abridgment  {h\ 
which  shew,  **  that  a  condition  repugnant  to  the  nature  of 
the  estate  given,  is  void."  In  Moore  and  SavilFB  case(c), 
where  a  tenant  in  tail  leased  lands  by  indenture,  to  a  father, 
mother,  and  son,  for  their  lives,  wkb  a  proviso,  that  if  the 
latter  should  demand  or  take  any  profito  of  the  lands  so  de- 
mised, or  enter  into  the  same,  during  the  life  of  his  father 
or  raollier;  thai  the  estate  limited  to  him  by  the^inden- 


(a]  3  Ve$.  j«n.  385.  {b)  Vol.  ii.  22. (c)  S  Leonard,  1S«. 
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utterly  void^  as  it  was  contrary  to  the  estate  before  limited. 
^«r*  So,  if  a  person  lease  lauds  to  A.  B.  for  twenty  yean,  witb 
FoB8fis«  ^  proviso,  that  be  aball  not  occupy  the  same  the  two  first 
years,  such  proviso  is  void,  and  repugnant  to  the  estate.  In 
Stuhkjf  V.  Butler  (a),  it  is  said,  that  <<  a  condition  ameied 
to  an  estate  given,  is  a  divided  clause  from  the  gnu>t|  ssd 
therefore  cannot  frustrate  the  grant  precedent,  neither  in  any 
thing  expressed,  nor  in  any  thing  implied,  which  is  of  its 
nature  incident  and  inseparable  from  the  throg  graoled/' 
In  Rolle's  Abridgment  (fi),  it  is  laid  down,  th^  00  a  general 
warranty,  with  a  proviso  that  he  to  whom  the  wanantj  was 
made,  nor  his  heirs,  should  not  have  in  value  by  force  of 
the  warranty^  such  proviso  is  not  good.  So,  a  gift  in  tail» 
upon  a  condition  that  the  donee  shall  not  levy  a  fine,  or 
suflfer  a  recovery  ;  or  that  the  wife  shall  not  be  endowed,  or 
the  husband  shall  not  take  by  the  curtesy,  such  conditions 
aie  repugnant  and  void  (c).  All  these  authorities,  therefore, 
have  long  since  established  a  rule,  that  if  a  proviso  or  condi- 
tion be  inconsistent  with  the  nature  of  the  deed,  either  as 
expressed  on  the  fiice  ol  the  iii^trument,  or  feo  be  implied  by 
law,  such  condition  is  altogether  void;  and  9a  the  release 
here  is  set  out  in  general  terms  in  the  iadenlure,  and  the 
provisoes  coutain  exceptions  for  particular  and  specific  par- 
poses,  they  are  altogether  void,  and  tha  release  itself  remsisa 
in  full  efiect.  Secondly,  The  replication  is  a  departure  from 
the  declaration,  which  is  in  the  common  fojpm  against  both 
the  defendants,  and  charges  them  in  every  possible  vafy 
whilst  the  replication  seeks  to  charge  one  only.  If  EUer' 
man  had  not  availed  himself  of  the  release,  and  pleaded  it, 
the  plaintiffs  would  have  been  entided  to  judgment  and  exe- 
cution against  both  the  defendants;  and  if  they  had  applied 


(a)  Uobart,  170. (6)  1.  419. 1.  «5.- (c)  td.  418.  1.25. 30. 
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to  a  eoart  of  equity,  they  could  have  obtained  no  relief,  as 
it  would  be  said,  that  their  only  remedy  was  at  law,  where 
the  release  might  be  pleaded,  which  was  intended  to  protect 
the  person  and  separate  property  of  Elkrman.  At  all  events* 
the  equity  of  the  case  is  with  the  defendants, — and  the  re- 
f4ication  is  a  departure  from  the  declaration,*  which  charges 
th^m  both  in  as  extensive  a  manner  as  possible,  while  by 
the  former  it  appears  tliat  both  were  not  liable.  This, 
therefore,  is  a  departure  in  substance,  as  a  replication  must 
not  only  be  confornmble  to,  and  co-extensive  with  the  decla- 
ration, but  mast  support  it  m  all  its  materiid  points.  Lastly, 
no  issue  can  be  joined  on  the  replication,  as  it  merely 
states  the  particular  motives  of  the  plaintiffs  in  prosecuting 
the  action, — ^and  the  defendants  had  no  previous  notice 
whatever  indicative  of  such  purpose.  In  The  King  v. 
Grieptift),  it  was  held,  that  ''a man's  meaning,  abstracted 
from  the  fact,  cannot  be  put  in  issue."  So,  in  Booth'9 
tu$e(b),  it  was  resolved,  that  an  mtent  is  not  traversable  be- 
cause it  cannot  be  tried. 


1820. 
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Forbes. 


Mr.  Serjt.  Bosanquet,  cotUra. — ^The  indenture,  as  set  out 
on  oyer,  does  not  preclude  the  plaintiffs  from  suing  the 
defendants  jointly  in  the  present  action  which,  has  been 
commenced  i^inst  both  for  the  sake  of  conformity,  al- 
though il  is  in  fact  instituted  for  the  purpose  of  recovering 
a  debt  due  to  the  plaintiffs  from  Forbes.  .  The  intention  of 
the  parties  is  manifest  on  the  face  of  the  deed,  and  the 
CTourt  will  construe  it  so  as  to  effectuate  such  intent, 
and  will  not  allow  it  to  be  set  up  for  the  purpose  of  dis* 
ebarghig  th^  defendant  Forbes  \  and  if  the  plaintiffs 
proceed  to  judgment  or  execution  against  Ellerman,  he 
will  have  his  remedy  against  them  for  any  damages  he  may 
sustain  in  consequence,  by  an  action  on  the  deed.    Although  it 


(«)  1  U.  Raymond,  i6l.  ■  {b)  5  Rep.  77  b. 
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1820.        is  inartificially  drawn,  atill  it  is  apparent  from  the  whole  of  thi 


iDstrumeat,  that  it  b.  in  substance,  in  the  nature  of  a  coTeoaat 
80U.T 
«.  not  to  sue,  and  though  it  is  strictly  in  the  form  of  a  reieasei 

oaBBi«  j^  cannot  operate  as  such.  It  will  be  therefore  unnecessaiy 
to  touch  on  the  authorities,  by  which  it  has  been  deternuned^ 
that  if  there  be  a  conveyance  of  an  estate  by  deed,  and 
an  exception,  which  either  defeats  or  is  by  direct  opposition 
to  it,  such  exception  is  void.  But  if  the  deed  can  operate 
in  two  ways,  the  one  consistent  with  the  exception,  and  the 
other  not,  the  Court  will  endeavour  to  discover  means  to 
render  the  deed  operative  in  conformity  with  the  ezceptioR< 
In  The  Earl  of  Clanrickar^s  case  (a).  Lord  Chief  Justice 
Hobart  observed,  that  **  he  exceedingly  commended  the 
Judges  who  were  astute  to  invent  reasons  and  means  to 
make  acts  according  tp  the  just  intent  of  the  parties, 
and  to  avoid  wrong  and  injury,  which,  by  rigid  rules,  might 
be  wrou^t  out  of  the  act  ;'*  and  Lord  Hale  recognised  and 
adopted  that  dictum  in  Crossing  v.  Scudamore  (by,  as  well 
as  Lord  Chief  Justice  tVilles,  in  Roe,  d.  fVilkituon  v.  Tran- 
mer  (c),  where  it  was  determined,  that  if  a  deed  be  void  as « 
release,  it  should  have  the  efFect  and  operation  of  a  cove- 
nant to  stand  seised  to  uses.  The  doctrine  applicable  to 
releases  of  action  is  thus  laid  down  in  Bacon's  Abridge 
ment  (d),  ''  Heretofore  releases  were  construed  with  much 
nicety  and  great  strictness,  and  being  considered  as  the  deed 
or  grant  of  the  party,  were,  according  to  the  rule  of  law, 
taken  strongest  against  the  releasor,  they  now  receive  such 
interpretation  a)  other  grants  and  agreements  do,  and  are 
favoured  by  the  Judges,  as  tending  to  repose  and  quietness^ 
Hence  it  hath  been  established  as  a  general  rule  in  the  con- 
struction of  releases,  that  where  there  are  general  words  only 
in  a  release,  they  shall  be  taken  most  strongly  against  the 


(rt)  H6batty  «77. (6)  1  Venl.  141.— <c)  S  H'i7#.  78.-— (d)  Tit,  fit* 

|«w,  vol.  !▼.  263,  8d  edit» 
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releasor;  but  where  there  is  a  particular  recital  in  a  deed,  1820. 
and  theo  general  words  follow,  the  general  words  shall  be  sollt 
qualified  by  the  special  words.'*    That  doctrine  was  carried  ®- 

into  effect  in  Knighi  ▼.  Cole  (a),  aftd  approved  of  by  Lord 
Elknborough  in  Payler  v.  HomerJuim  {b\  where  he  ob- 
served, that  ^*  common  sense  requires  that  the  general 
words  of  B  release  may  be  restrained  by  the  particular  re- 
cital^ and  that  in  order  to  construe  any  instrument  truly, 
regard  must  be  had  to  all  its  parts,  and  most  especially 
to  the  particular  words  of  it."  So  in  Goodtilfe,  d.  Ed^ 
wards  v.  Bailey  {c),  Lord  Man^eld  said,  that  ''  thci  rules 
laid  down  in  respect  of  the  construction  of  deeds,  are 
founded  in  law,  reason,  and  common  sense:  that  they 
shall  operate  according  to  the  intention  of  the  parties,  if 
by  law  they  may  ;  and  if  they  cannot  operate  in  one  form, 
they  shall  operate  in  that  which  by  law  will  effectuate  the 
intention.'' '  In  Sheppard^s  Touchstone  {d)y  it  is  said,  that 
'^  a  deed  that  is  intended  and  made  to  one  purpose,  may 
enure  to  abother,  for  if  it  will  not  take  effect  the  way  it  is 
intended,  it  may  take  effect  another  way ;  and  therefore  a 
deed  made  or  intended  for  a  release,  may  amount  to  a 
grant  of  a  reservation,  an  attornment,  or  a  surrender,  or 
i  conversS.^  Here  the  deed  recites,  that  the  defendants 
were  co-partners,  and  indebted  to  the  plaintiffs  as  such,  and 
that  Ellerman  undertook  to  pay  the  amount  of  the  debt,  if 
the  plaindfis  would  give  him  a  release  in  respect  of  their  de* 
mand  on  both.  But  it  was  expressly  provided  that  the 
plaintiffs  should  not  release  any  demands  they  had  against 
Forbes,  either  separately  or  as  a  partner  with  Ellerman, 
and  it  was  further  declared  and  agreed  that  the 'plaintiffs 
might  prosecote  any  actions  against  Ellerman  jointly  with 
Forbes,  or  Ellerman  separately.    This  action,  therefore,  is 


(a)  1  ShtnofTf  154,  5.  .9.  C.  3  Lev.  S73.  3  Mod.  g77.  .(6)  4  Mmk  ^ 

fklw,4^6.i         (c)  Cotffp,  600 (rf)  rth  edit,  by  Mherletff  p.  82. 
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'    1820.       properly  brought  against  both,  and  Elkrman  was  joiosd  for 
^^^        conformityi  and   he  may  be  protected  by  the  deed^  ai  it 
V.  amounts  to  a  covenant  by  the  plaintiffs  not  to  sue,  still  the 

debt  is  due  to  them  from  both  him  and  Farbu.    In  Dtam  y. 
Newkall  (a)  it  was  held,  that  **  where  an  obligee  cotenants 
.  not  to  sue  one  of  two  joint  and  several  obligors,  and  that 
if  he  did  me,  the  deed  of  covenant  might  be  pleaded  in  bar, 
he  may  still  sue  the  other  obligor «**•  That  case  was  fully  com* 
mented  on  by  Lord    Qiief  Justice  Gibbs,  in  HuUon  v. 
Eyre  (&),  where  A.  and  JB.  being  in  partnership,  agreed  te 
dissolve  it,  and  that  after  the  dissolution  each  should  msks 
purchases  on  his  own  private  account.    A.  afterwards  ss** 
signed  his  property  to  his  creditors,  who  covenanted  not  to 
sue  him,  and  that  if  they  did,  the  deed  of  assignment  should 
be  a  release  to  him,  which  deed  J3.  signed,  and  A.  after 
sigtiing  it,  having  contracted  debts  in  the  name  of  the  firni^ 
which  B.  paid,  it  was  held,  that  he  was  liable  for  those  debts, 
as  the  covenant  not  to  sue  A.  did  not  operate  as  a  release  to 
B.  and  Lord  Chief  Justice  Gibbs  said  (c),  that  <'  the  rule, 
that  a  covenant  not  to  sue  operates  as  a  releasei  applies  oolj 
to  cases  where  the  covenantor  and  covenantee  stand  aloue, 
and  not  where  the  covenantor  is  indebted  jointly  with  ano- 
ther."   From  all  these  authorities  it  appears,  that  the  Court 
will  give  such  a  construction  to  a  deed  as  will  best  effectuate 
the  intention  of  the  parties,  and  although  a  release  may  be 
in  general  terms,  still  it  may  be  controlled  by  a  particular 
exception.     It  has  been  fiirther  insisted,  that  the  replicatioa 
is  a  departure  from  the  declaration,  but  it  appears  from  the 
very  terms  of  the  deed,  that  the  plaintiffs  may  sue  the  de- 
fendants jointly.    UntU  the  release  was  set  up  by  EUtfTmn^ 
it  was  unnecessary  to  state  it,  and  although  he  was  only  joined 
for  conformity,  still  the  object  of  the  replication  is  perfccd; 


(a)  8  Term  Hep.  168.  (6)  1  Marsh.  603.  A  C.  6  Tctmf.  S89.«— - 

(c)  1  3Iar8h.  608. 
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conformable  to  and  coqaistent  wilb  the  declaration ;  and  if  1890* 
tliey  bad  pot  both  been  sued,  it  would  be  goodKround  for  ^^^ 
a  plea  in  abatement.  It  was  lastly  contended,  that  tbe*in-  ^  «. 
t^tion  of  a  party  cannot  be  put  in  issue,  but  in  an  action 
against  a  person  who  has  been  dischaiged  under  an  insolvent 
a9t,  and  who  pleads  such  discharge,  it  is  necessary  to  stata- 
in  the  replication  that  the  plaintiff  intends  to  proceed  against 
his  effects,  and  not  his  person, 

{Mr.  Justice  Richardson^^^lf  a  bankrupt  who  has  ob^ 
tained  his  certificate  be  sued,  is  it  necessary  for  the  plaintiffs, 
to  state  that  they  intend  to  go  against  his  effects,  and  not  hia 
person?] 

The  principal  point  here  is,  whether,  taking  the  whole  of. 
th^  deed  together,  it  is  not,  in  substance,  a  covenant  not 
to  sue,  and  not  operating  as  a  release,  or  constituting  a  bar 
to  the  present  action. 

Mr.  Serjt.  Blosset  in  reply. — In  cases  of  bankruptcy  or 
insolvency,  it  is  never  stated  in  the  replication  that  the  plain- 
tiff intends  to  proceed  against  the  effects  only,  and  not  to 
charge  the  person  of  the  defendant,  for  the  course  is  for  thi^ 
plaintiff  to  take  the  effects  in  conformity  with  the  judgment,. . 
as  the  plea  amounts  to  a  discharge  of  the  person,  and  there- 
fore the  law  only  gives  a  remedy  against  the  property^ 

[Lord  Chief  Justice  Dallas. — ^The  deed  was  meant  to 
operate  in  favour  of  Ellerman  only,  and  if  the  intention  of 
tbe  parties  be  looked  at,  it  cannot  be  dot^bted  for  a  moment 
that  the  plaintiffs  were  to  be  deprived  of  their  remedy  against . 
both  tlie  defendants.] 

The  former  had  a  remedy  in  equity,  the  latter  none.  Al- 
though the  deed  may  operate  merely  as  a  covenant  not  to  sue, 
and  not  as  a  release,  still  it  was  never  contemplated  that  Eller^ 
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1820.        fnafft  only  remedy  was  by  bringing  an  action  of  cotenant  for 
^'^'^        damages,  in  case  the  plaintiffs  proceeded  to  judgment  aiyl 
,     o.  execution  against  him.     in  HtUton  ▼•  Eyre,  Lord  Chief 

FoRBEt.  Justice  Gibbs,  in  commenting  on  the  case  of  Dean  ▼.  New- 
hall  (a)  said,  that  **  it  was  there  contended,  -diat  the  covenant 
IMS  an  actual  release  to  the  party  with  whom  it  had  been 
made,  and  that  if  that  were  so,  it  would  undoubtedly  hsfe 
operated  in  favour  of  his  co-obligor."  Here  the  question  ii, 
whether  the  provisoes  or  exceptions  in  the  deed  can  contrd 
the  legal  operation  of  the  release  itself,  as  set  out  thereia, 
which  was  intended  to  apply  to  die  joint  debts  of  both  the 
defendants* 


[Mr.  Justice  Burrough. — If  it  was  the  intention  of  the 
parties  that  the  deed  should  apply  to  EUerman  only,  ought 
not  the  Court  to  construe  it  as  a  release  to  him  alone?  It 
itrikes  me  at  present,  that  he  was  to  be  deemed  circuitously 
liable,  viz.  if  the  plamtiffs  could  not  recover  from  Forbes.] 

There  is  a  wide  distinction  where  a  covenant  not  to  sue 
may  enure  as  a  release,  and  i  conversd ;  and  the  question  in 
this  case  does  not  touch  on  the  authorities  cited  for  the 
plaintiffs,  for  in  strictness  there  can  be  no  legal  operation 
contrary  to  the  release  itself,  and  although  there  may  be  a 
particular  exception,  it  cannot  vary  or  give  a  new  operatioo 
to  the  eflect  of  the  instrument.  At  all  events,  this  is  a  de- 
parture, as  the  declaration  is  in  the  common  form  against 
both  the  defendants,  and  cannot  be  narrowed,  and  it  appears 
by  the  replication,  that  the  plaintiffs  can  only  sue  out  jadg- 
menty  and  proceed  to  execution  against  Forbes  only ;  nor 
does  it  appear  on  the  face  of  the  replication  that  EUerman 
was  jouied  for  conformity. 

Cur.  adv.  tult. 


(a)  1  Mtwik.  606. 
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Lord  Chief  Justice  Dallas  on   this  daj  delivered  ihe 
juc^ment  of  the  Court  as  follows : —  Sottv 


The  circumstances  under  which  this  case  comes  before 
us  will  appear  by  referring  to  the  pleadings  at  large.    And 
the  general  question  that  arises  is,  whether  the  release,  as 
set  forth,  constitutes  a  bar  to  the  action.    Of  the  intention 
of  the  parties  lio  doubt  whatever  can  be  entertained.     It 
was  meant  to  release  EUerman  as  to  person  and  effects,  but 
not  Forbes,  and  therefore  to  retain  against  EUerman  every 
right  and  remedy  necessary  to  enforce  payment  from  Forbes, 
but  so  to  constnie  the  release  as  to  make  it  a  release  of  both, 
which  it  would  be,  if  no  action  could  be  brought  against 
Forbes,  becmiae  EUerman  could  not  be  joined,  would  make 
it  operate,  not  to  effectuate,  but  to  defeat  the  intent  of  the 
parties ;  as  little  doubt  can  exist  upon  the  words  made  use 
of  to  effectuate  the  intent  as  upon  the  intent  itself.  ,  It  is 
not  an  absolute  and  unqualified  release,  but  in  terms  con- 
ditional and  provisional,  being  made  subject  to  an  exception,  ^ 
such  exception  forming  part  of  the  same  sentence  with  the 
words   of  release,   and  immediately  connecting  with   and 
attaching  upon  them,  and  introductory  to  and  followed  up 
by  a  proviso,  by  which  it  is  expressly  declared,  that  nothing 
contained  in  the  deed  of  release  shall  be  taken  to  release, 
or  in  any  way  prejudice  or  affect  any  demands  of  the  plain- 
tiffs either  against  Forbes  separately,  or  as  a  partner  with 
EUerman*     Now  it  would  be  to  release,  and  in  every  way 
to  affect  the  demand  against  Forbes  Us  partner  with  EUerman 
to  give  such  operation  to  the  release,  as  in  effect  to  make  it 
a  release  to  both,  by  making  it  a  bar  to  an  action,  in  which, 
for  the  recovery  of  a  joint  debt,  both  roust  be  jointly  sued. 
Nor  does  this  even  rest  on  negative,  though  necessary,  con- 
struction; for  in  a  subsequent  part  of  the  deed  it  is  expressly 
provided  and  declared  to  be  the  true  intent  and  meaning  of 
the  release,  that  it  shall  be  lawful  for  the  plaintiffs  to  com« 
mence  and  prosecute  any  action  against  EUerman  jointly 


FoasEt. 


Solly 
Fob  BIS. 
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1820.  vith  Forbes,  (oe.  the  recovery  of  the  joint  debt  doe  (rom 
them,  and  this  is  a  joint  action^  for  the  recovery  of  toch 
debt  being  therefore  an  action  expressly  and  in  direct  terms 
authorised  by  the  deed  of  release  itself.  But  against  thisi 
objections  of  a  technical  and  artificial  nature  have  been  pro- 
posed, and  we  have  been  referred  to  many  cases  in  which 
it  has  been  held  that  a  saving  or  condition  repugnant  to  die 
nature  of  the  grant,  is  void,  and  that  the  grant  remains  ab- 
solute and  unqualified,  the  condition  no  way  operating  in 
restraint  of  the  grant. 

It  is  not  necessary  to  pursue  these  cases  into  their  detail; 
they  are  all  cases  of  notoriety,  the  law  of  whidi  is  not  to  be 
disputed,  and  the  only  question  is  upon  their  applicatioD ; 
but  with  respect  to  them  all,  I  vi'ould  observe,  that  in  one  of 
the  cases  cited  at  the  bar  (a),  it  was  correctly  stated,  diat  the 
rule  of  construction  in  modem  times  has  bf  en  more  equit- 
able than  formerly,  Courts  looking  rather  to  the  intention  of 
the  parties  than  to  the  strict  letter,  not  suffering  the  latter 
to  defeat  the  former  but  in  certain  cases  of  exception,  to 
which  it  is  not  now  necessary  to  refer.  .Taking  these  cases, 
however,  such  as  they  are,  the  application  sought  to  be  es- 
tablished is  altogether  fiillacious.  It  is  assumed,  that  where- 
ever  the  word  ''  release**  is  made  use  of,  it  must  operate 
absolutely  and  unconditionally,  though  immediately,  and  in 
the  same  sentence  followed  by  words  that  shew  it  to  be 
partial  and  particular  only,  and  the  general  words  being  ia 
no  respect  repugnant  to  the  special  words,  but  the  latter  a 
qualification  merely  of  the  former  leaving  the  nslease  to 
operate  to  every  purpose  except  to  the  exclusion  of  the 
particular  purpose  which  tlie  parties  have  declared  it  to  be 
their  intention,  it  shall  not  exclude.    This  being  apparent 


(<d)Ib$f  4«  WlUOmmr.  Trmtmer,  tlFak.78. 
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botb  io  terms  and  tneaniiigy  what  are  the  rules  of  law  wbidi        1826. 
^pply#  oarrowiDg  them  to  the  particufau'  point  ?  sou^ 


I  pass  over  the  general  and  leading  principle,  that  the 
intenfof  the  parties  shall  prevail  as  far  as  by  law  it  may; 
and  further,  that  Courts  will  be  anxious  so  to  construe  the 
law  as  to  give  eflect  to  that  intent,  provided  it  do  not 
contravene  any  AindamentaF  rules  of  the  policy  of  the  law. 
(f  a  deed  can  therefore  operate  two  ways,  one  consistent 
with  the  intent,  and  the  other  repugnant  to  it.  Courts  will  be 
ever  astute  so  to  construe  it,  as  to  give  effect  to  the  intent,  and 
the  construction,  I  need  not  add,  must  be  made  on  the  entire 
deed.  The  passage  cited  at  the  bar  is  to  this  effect  material : 
**  I  exceedingly  commend  the  Judges  (said  Lord  Hobart) 
that  are  curious  and  almost  subtile  to  invent  reasons  and 
means  to  make  acts  according  to  die  just  intent  of  the  parties, 
and  to  avoid  wrong  and  injury  which  by  rigid  rules  might 
be  wrought  out  of  the  act  (a);"  and  it  has  been  correctly 
added,  that  in  the  case  of  Crossing  v.  Scudamore,  Lord  Hale 
cited  and  approved  of  that  passage,  which  was  again  referred 
to  by  Lord  Chief  Justice  fVilles,  in  Roe,  d.  Wilkinson  v. 
Tranmer  {b\  and  has  been  also  cited  to  have  been  approved 
of,  and  to  be  a  governing  rule  in  many  other  cases.  Not  to 
go  through  all  the  authorities  that  are  to  be  found,  it  will 
be  su0icient  to  select  one  or  two  only,  and  these  will  refer 
to  the  rest. 

In  Morris  v.  Wilford{c)»  it  was  expressly  decided,  "  that 
a  release  should  be  construed  according  to  the  particular  purr 
pose  for  which  it  was  made ;"  and  it  appears  from  a  note  to 
that  case,  that  Jones,  Wild,  and  Twysden,  (Justices,)  were  of 
opiiuoQ  on  the  first  argument,  that  the  release  was  no  bar 
notwithstanding  the  general  words,  for  that  being  made  ior 


(a)  Hobarif  g77.  ■  (6)  t  WiU.  78..  (tf)  t  Skaw.  47. 
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1820.       particular  purposes,  the  general  words  were  to  be  guidfld  by 
Solly        the  particular  purposes.     Rayn^ord,  Chief  Justice,  contra. 


FORBM. 


But  the  case  was  argued  a  third  time,  when  by  the  whole 
Court  judgment  was  given  for  the  plaintiff.  In  Ptfjffer  v. 
HoTnersham  (a\  hord^Ellenborough  adopted  the  position  that 
the  general  words  of  a  release  may  ba  restrained  by  the  ptr- 
ticular  recital.  ''  Common  sense  (said  his  Lordship)  requires 
that  it  should  be  bo,  and  in  order  to  construe  any  mstrumeot 
truly,  you  must  have  regard  to  all  its  parts,  and  most  eq)e- 
cially  to  the  particular  words  of  it."  The  case  cited  from 
JRo//e  (6),  is  to  this  effect,  though  said  to  have  been  denied 
by  Lord  Holt  to  be  law  (c),  seems  to  me  as  sound  a  case  is 
can  be  stated  (d)  (said  Lord  Ellenborough),  and  Mr.  Justice 
Bayley  added  (e),  '^  there  is  no  doubt  but  a  particular  recital 
in  a  deed  will  restrain  the  general  words." 

On  all  these  grounds,  therefore  ;  the  apparent  intent  of  tl)e 
parties ;  sufficient  words  to  effectuate  that  intent ;  the  special 
nattu%  of  the  release ;  as  formed  by  the  very  language  in  which 
it  is  itself  created; — the  matter  upon  which  it  is  to  apetale; 
and  the  known  and  established  rules  of  construction  to  be 
collected  from  the  authorities  referred  to,  we  are  of  opinion 
that  the  demurrer  ought  to  be  over-ruled  ;  and  in  copclusioa 
I  will  only  say,  that  it  is  not  intended  to  inteifers  vith  anj 
received  principles  or  established  cases,  but  to  decide  on); 
on  this  particular  case  with  reference  to  its  special  naturei 
calling  in  aid  former  authorities  only  in  the  manner  in  which 
it  has  been  endeavoured  to  apply  them.     But  for  further 


(a)  4ilfauZe  4r  Sebo.  426. 
{b)  ^RolLAbr.  409. 

(c)  See  Knifrki  v.  Cole^  1  Show.  155. 

(d)  The  words  of  that  case  were, "  If  a  man  receives  wf  lO  o(  another, 
and  by  his  deed  acknowledges  the  reeerpt  of  it,  and  thereof  releises, 
acquits,  and  discharges  him,  and  of  all  actions,  suits,  and  demaodi 
whatsoever  :  by  this  release  nothing  is  released,  bnt  the  .£  10,  ud  ^ 
action  and  demand  for  it ;  for  the  last  words  have  reference  to  the  first} 
and  are  so  limited  by  them/' 

(#)  t  MtaUe  df  Selw,  4^7, 
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cautmi,  I  tviU  adc^  the  deoitton  bf  tke  Court  only  is,  tfiat  this 
denumr  be  <)ver-i«fed. 

It  is  not  «eee»siirj  wnv  to  saj  any  tbkig  ts  to  aiiy  uitemr 
remedy  the  defetidafit  Ellermcm  wmy  heme  or  seppodte  hkil- 
self  to  ha^;  in  this  respect  be  will  act  tm  be  mey  be  ad- 
visedi  and  «s  cirewnstancei  fliay  seeift  tb  tequire. 
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CiAaxft  V.  Davey. 

Monday^ 
May  15th. 

m  tiis  was  an'  action  of  trespass  for  seizing  and  taking  away  a  constable 

tLe  plaintifTs  wjCggon.    Plea  Not  Guilty.  ;.^Uh*^«r 

in  levying  a 
At  the  trial  of  the  cause  before  Mr.  Baron  Guvtow^  at  |,qo»,»«|<», 
the  last  Asaaes  at  Chebmford,  it  appeared  that  die  plaiotiiF  noder  a«vaV. 

.       .  .         .  ,.  ^       ...  rantofmagis- 

having  neglected  to  pay  his  poot-rates,  after  having  been  trates  directed 

summooed  so  to  do,  two  magistrates  issued  tbeir  werraaty  \^^l^  liabirto 

directed  to  the  churchwardens  and  overseers  of  the  poor  of  ?"  **^**®"  ^f 

■^  trespass,  al- 

the  parish  in  which  he  was  rated,  to  enforce  the  payment  of  thoagfa  a  de- 

•  rw^  «    ■  %     ^  *       m  4         mandwasdoly 

such  rates.    That  one  of  the  oterseers,  on  the  oth  of  June,  made  on  snch 

1819,  took  the  defendant  (a  constable)  with  him,  to  the  plain-  p^rwJj^e  of 

tiflTs  house,  to  assist  in  the  eiectttiou  of  d»e  warrant  i  that  5^e  sutnte  34 

on  their  arrival,  the  plaintiff  told  them  that  they  might  take  $,  6. 

the  waggon  in  question  if  they  thought  proper,  which  they  having  been^" 

accordingly  did,  and  which  was  afterwards  sold.    That  on  ^^l^^j^^^ 

the  13th    of   October  following,  the  plaintiff  deoiaoded  a  and, the  action 

not  commenc- 
ed till  the  6th 
of  Dectmber  fellewiag.— Qii«np,  whether  it  was  brcNisht  wtthin  six  calendar 
months  after  the  act  comiiiitud,  as  Nquured  by  tlie  eighth  section  of  that 
statute  f 
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li30.        copy  o{  Umwunmi  from  Ike  •defrndnt^  mho  retmedfor 
CuuME      ^^^^  ^^  ^^  ^<^  °o(  directed  to  hiai,  tet  te  the  puiah 
V.  oflBoersy  and  that-  he  merelj  aocoinpeiiied  one  of  the  oierseers 

to  aaaitt  bm  in  the  ezecntioQ  of  raeh  ^nutiot  The  pro- 
a^nt  actioQ  wm  commenced  agiiasl.ilie  deftedant  oa  the 
6tb  of  Deamb^  laat.  Under  tkeae  cifcwniUuicet^it  wis  tor 
Msted^  thut  tbe  aolion  ms  not  maiad^iaahie  ;-^iitt,  as  die 
defendant  was  protected  bj  tbe  £4  Gee.  €.  e.  44.  i.  6(a), 
or  that  tbe  demand  of  tbe  warrant  tbould  huvt  been  midebj 
the  plaintiff  from  the  overseer  to  whom  it  was  directed;  and 
secondly,  that  the  action  was  not  brought  in  time  widtin  tbe 
eighth  section  of  that  statute  (6),  as  the  trespass  was  eoRHnit- 
ted  on  the  6th  of  June,  and  the  suit  was  not  conmenoed  until 
the  6th  day  of  December  following  ;  and  the  case  of  Jiom 
V.  The  Hundred  of  Gawtry  (c)  was  relied  oo,  where  tbe 
plaintiff  brought  a  writ  on  tbe  statute  of  Hue  and  Cfji  and 
the  robbery  was  laid  ou  the  day  it  was  committed,  viB*9di0c' 
fober,  Id  Jac.  and  tbe  teste  of  the  writ  ran  9di  Odoht 
14  Jac.  and  after  verdict  for  the  plaintiff  it  was  moved  that 
the  writ  was  not  brought  within  the  year  after  the  robbery 


(«)  By  whkh  it  is  provided,  that  ^  no  action  ahait  Im  bnnigit  agatet 
any  constable,  beadborouKh^  or  other  officer,  or  afsinat  «Vf*^*^ 
persons  acting  by  bis  order  and  in  his  aid,  for  any  thing  done  io  ol>edieiice 
aoany  warfanl  nader  Che  hand  or  seal  of  any  Justice  of  the  PMcc,  ntil 
demand  hatii  been  .aiade  or  left  at  the  aamt  phicc  of  his  sMe,  by  ibe 
party  or  parties  intending  to  bring  snch  action,  or  bv  bis  or.th^sttorse^ 
or  agent  in  writing,  sigited  by  the  party  demanding  the  saoif ,  of  tli< 
perasal  and  copy  of  tnch  warsant,  aa4  tbe  aaaK  hath  been  Rfiuol  ^ 
neglected  for  the  space  of  six  days  after  snch  demand:  and  in  cais» 
after  snch  demand  and  compliance  therewith,  any  action  shall  be  htoe^^ 
agaiiist  sBch  eonstable.  Me.  wilhont  mahteg  the  Jnstice  or  Jestica  who 
signed  or  sealed  the  said  warrant,  defendant  or  ((efendanis,  tliat  so  pro- 
ducing and  proving  snch  warrant  at.  the  trial  of  snch  acdon,  tbe  jsrj 
shall  give  their  Terdlet  for  thn  defbndhnt  or  defendanu,  ootwiflntsBdiag 
ainy  defect  of  jnris4iction  in  soch  Jostice  or  Jastices." 

(6)  By  which  it  U  provided,  that  **  no  action  ahaU  be  brought  sgtioit 
any  Jnstice  of  the  Peace  Ibr  any  thing  done  In  the  exfcotioa  (^^ 
office,  or  against  any  constable,  headborongh,  or  other  officer  or  penos 
fictlttg  by  his  order  and  in  his  aid,  vnless  commenced  within  six  saloiHltf 
^nopiths  after  the  act  committed/' 
(f)  Hebart,  1S9. 


Clarxb 
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ooaunittftd,  wUch  itert  the  tvords  of  flie  stufob  27  £/iz.        1830. 
c.  13«  and  it  wm  hM,  thtl  io  eases  thai  depended  not  on 
vritiogs  dated,  bot.  upott  tine   to  be  reckoned  h6m  acts       ^"v^ 
.  done,  as,  in.  Aat  case  from  the  robbery  conmitted,  ivhich       I>aybt. 
must  be  confeesed  was  done  on  the  9th  of  October,  13  Jac. 
and  that  there  ^ould  nol  be  two  ninth  days  of  Oiiobtr  in  one 
jrear,  and  th^t  tbe.fiaiatiff  might  have  broaght  bis  action  the 
same  $rgt  day  without  doubt.     So  here,  the  action  should 
bate  beea  commenoed  on  die  5tb  day  of  Dicember  at  latest. 

The  Learned  Baron  was  of  opinion,  that  under  these 
circumstances,  the  defendant  was  not  liable,  but  the  Jury 
fowdm  verdict  for  the  plaintiff. 

"bfi*  Serjt.  Fmughan,  on  a  former' day  in  this  Term,' had 
obtained  a  nde  mst  that  thb  verdict  might  be  set  aside,  and 
»  nonsuit  entered>  on  the  above  grounds. 

Mr.  Scrjt  Lawe^  now  shewed  cause.^— Although  the  defen- 
dant acted  in  aid  of  one  of  the  parish  officers  in  executing  the 
>jirarnMEity  it  famisbes  no  defence  to  the  present  action ;  besides, 
a/dei^apd  waS)dqlyoiada0Dhim,anda»hedid  not  comply  with 
the  teime  of  such  demand,  the  plaintiff  was  prevenfed  from 
substitvi]^)ig  jthe  pveraeer  to  wbom  the  wannaat  was  directed, 
as  a  deCsMdant  in  bis  stead.  The  defendant  was  not  acting 
under  tlic  warrant.  He  was  tbereforis  a  trespasser  ab  kntio, 
and  even  if  he. had,,  be. would  not  have  been  protected  by 
the  shth  sectfon  of  ^4  Geo.  2.  c.  44,  as  he  neglected  to  give 
ttu^  plamUff  a  perusal  and  oopy  of  the  warrant,  although  it 
was  demanded  on  the  ISth  of  October,  and  the  action  was 
not  commenced  till  the  6tb  of  December  following.  If 
the  plaintiff  had  joined  the  overseer  in  the  present  action, 
the  defendant  might  Jiave  been  entitled  to  a  verdict,  but  as 
he  neglected  to  comply  with  the  demand  made  on  him  as 
coi)st;rbIe,  the  plaintiff  is  entitled  to  recover. 


i$S  CABISB  19  BA8TXR  TBftll. 

16S0.  ^^«  Seryt.  Fut^iJIafi,  in  support  of  die  wiJk,  htmg  MxA 

lliait  when  dw  deOMOd  w»  nada  on  Am  dcffendtnti  bean- 


"^      i..md,  that  the  «»T«.twu»tk«  custody  «r  the  omieer, 
^^^'T-      to  whom  it  was  directed,  was  8t<^ped  by  iIm  Court. 

Lord  Chief  iun^tte  DAtLis.— ^Tbe  dbfendsnt  merely 
acted  ia  aid  of  the  overseer,  who  was  one  of  the  pefBoos  to 
wboai  the  warrant  was  directed,  and  although  the  foraier  filled 
the  situation  of  constable,  he  didnot  act  in  obedience  to  the 
warrant.  I  therefore  am  of  opinion  that  the  plaintiff  is  I 
not  entitled  to  maintain  this  action. 

Mr.  Justice  BuBRouoH. — It  is  qtdte  clear  that  the  d^  | 
fendant  did  not  act  under  the  warrant,  as  it  was  not  directed  | 
to  him,  but  to  the  churchwaidciis  and  overseers,  one  of       i 

\'  whom  he  assisted  in  its  execution.    The  defendant  never 

had  the  warrant  in  his  possession.  The  plaintiff,  theiefore, 
should  have  made  a  demand  on  the  overseer  to  whom  it  was 
directed,  and  who  acted  under  it. 

♦ 

Mr.  Justice  RicHARDaoN.— The  defendant  does  not 
require  the  protection  of  the  statute  94  Geo.  6.  c.44|  for 
die  idaintiff  had  no  cause  of  action  against  him  as  a  con- 
stable,  as  be  merely  assisted  a  parish  officer  to  whom  a  vtf- 
rant  of  magistrates  was  directed,  and  who  acted  in  obedi- 
ence to  it  by  levying  for  poor  rates  by  way  of  distress,  iti 
pursuance  of  the  terras  of  such  vmrrant. 

^  R  nle  absolute  for  a  nonsuit. 
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'  Doe,  on  the  Demise  of  Evans  v.  Rob.  ^Sne  5^' 

]M[b.  Seijt.  Lens  moved  for  judgment  against  the  casual  In  ejectment, 
ejector  in  this  cause,  on  an  affidavit  which  stated,  that  only  the^prejn?8esbe 
oDe  part  of  the  premises  Mas  tenanted,  and  that  the  other  ot*her"in*the wst 

was  vacant  ; — that  a  copy  of  the  declaration  .had   been  <^upatton  of  a 
_  -  *^''_,  ,  -    •    .  ,  tenant,  it  « 

served  on  the  tenant  personally,  who  occupied  the  one,  and  sufficient  for 

that  another  copy  had  been  affixed  on  the  door  of  th&  other  ^ound  Vtno^ 

part  of  the  premises  which  was  vacant ;  that  more  than  half  tion  for  jndg- 
r  r  7  ment  against 

a  jear's  rent  was  due,  by  virtue  of  a  lease  then  unexpired,  the  casual  ejec- 

and  which  contained  a  power  of  re-entry  in  case  of  non-  tiiat  a  copy  of 

payment  of  rent  on  certain  days  therein  specified ;  and  that  ^a/ge*|f"^ 

no  sufficient  distress  could  be  found  on  the  premises.  ^^e  tenant  who 

occupied  the 

O  ranted  (a).       that  another 
^^^_^_^^^_^^^_^^__^___^^^____^__^^^^^^^^^^_,^^,^^^^_^_^^^,^^  copy  was  affix- 
■  ed  on  the  door 

(a)  See  aU  the  cases  coUected  on  motions  of  this  description,  1  Tufd,  ^^^^  ^^^^ 
7tb  Edit.  503  to  508,  /iiq>«y's  PNclicf  C.  P.  6th  Edit  588  to  59«.  597,  Ac.  ^JJ*  '^^  ^•' 
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CASES   IN  TRINITY  TERM» 


1820. 


Monday, 
June  5. 

Where,  in  an 
action  on  a 
bond,  the  de- 
fendant, after 
plea,  had  ad- 
mitted the 
debt,  bnt  ob- 
tained a  role 
for  a  Special 
JnrjftneCourt 
would  not  or- 
der the  cause 
to  be  tried 
within  the 
Term,  unless 
the  plaintiff 
shew^  whe- 
tlier  it  was  a 
fit  cause  to  be 
tried  by  a  Spe- 
cial Jury,  or 
not 


Tripp  v.  Patmobe. 

Mr.  Serjt.  Lattes  moved  that  this  cause  might  be  tried 
withiu  the  Term,  on  the  ground,  that  the  defendant  had  ob- 
tained a  rule  for  a  Special  Jury,  merely  for  delay.  The  ac- 
tion was  brought  on  a  common  money  bond,  and  the  de- 
fendant had  pleaded  non  ett  factum,  and  solvit  post  diem, 
the  latter  of  which  pleas  had  been  afterwards  withdrawn. 
He  read  an  affidavit,  which  stated,  that  the  defendant  had 
admitted  the  money  to  be  due  from  him  to  the  plaintiff  on 
the  bond,  and  he  relied  on  the  case  of  Bloxam  v.  Brewer  (ja), 
where,  upon  suggestion  that  a  rule  for  a  Special  Jury  had 
been  obtained  for  delay,  the  Court  would  not  discharge  die 
rule,  but  directed  the  cause  to  be  tried  by  a  Special  Juty, 
within  the  Term, 

But  the  Court  held^  that  it  was  necessary  for  the  plaintiff 
to  state  further  grounds,  from  which  they  might  judge  wbe* 
ther  this  were  a  fit  cause  to  be  tried  by  a  Special  Jury,  or 
not. 

The  learned  Serjeant,  therefore,  took  nothing  by  his  mo- 
tion (ft). 


(a)  4  IVmai.  470. 
(Jb)  In  Cradock  v.  Dwis,  1  Chit,  176,  the  Court  of  King*8  Ben/fk  would 
not  discharge  a  rule  for  a  Special  Jury,  where  there  was  suffideat 
reason  to  befieve  that  it  was  material  to  the  defendant  to  hare  his  eaaie 
tried  by  a  Special  Jury.  See  also  MaUby  v.  JtfoMS,  1  CkUn  489,  and  Ihtt 
cases  there  collected,  as  to  where  rules  for  a  Special  Jury  have  been  dis- 
charged or  not,  on  the  ground  of  having  been  obtained  for  the  nMfe 
purpose  of  delay. 
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Barlow  aad  Othera,  Execoton  of  Mahr  Bablow^         ^m?' 
deceased,  v^  Broadhurst. 

This  was  an  action  of  asmmpsU.    The  first  connt  of  the  A  promiMory 

declaration  stated,  that  the  defendant^  before  the  death  of  the  ^af 'c'the  dt 

testator,  to  wit,  on  the  23rd  of  September ^  1808,  made  his  note  bc°el^iOTdld 

in  writing,  bearing  date  on  that  day,  whereby,  after  reciting^  topaySooLto 

that  by  the  award  of  JV.  H.  the  defendant  was  awarded  to  pay  tatives  of  J.  S. 

to  the  representatives  of  his  father*in-law,  the  testator,  500/.and  ^^  pj[ ^  ^^^ 

that  he,  the  testaior,  was  in  want  of  100/.  part  of  the  said  500/.  J^!;iJJ^*^j^^i 

to  supply  his  necessary  occasions,  which  the  defendant  had,  on  thereby  pro- 

the  day  aforesaid,  paid  to  him,  and  taken  a  receipt ;  and  that  .bU  representa* 

the  security  for  500/.  had  been  delivered  up  by  the  testator  to  ^^^  JSSJihi 

be  cancelled,  but  the  defendant  was  to  give  a  note  for  the  re-  afterhis  deatfi, 

.  .  ...  *parsuaDttothe 

raaining  sum  of  400/.  payable  at  the  time  mentioned  m  the  award,  first  de« 

award    and  security ; — the   defendant,   therefore,  promned  ^^|*||J5  inte^* 
to  pay  to  the  representatives  of  the  testator  400/.  in  three  "■«»*  ^^  money 
months  next    after  his  death,  without  any  interest  for  the  owe  to  die  de- 
same  in  the  mean  time,  and  pursuant  to  such  award,  first  accoont^'^^ 
deducting    thereout  any  interest  or  money  which  he  (the  {^/^Jjejjj^^i 
testator)  might  owe  to  the  defendant  on  any  account ;  that  an  action 
the  defendant  delivered  the  note  to  the  testator,  in  his  life-  repr^nta^ 
time,  by  means  w4iereof,  and  by  force  of  the  statute,  he  be-  Jj^i^^  ^a^ 
came  liable  to  pay  him  according  to  the  tenor  and  effect  fendant,  on  an 
of  the  note.    The  plaintiffs  then  avenried  the  death  of  the  between  him 
testator,  on  the  1st  of  Jpril,  1819}  that  he  appointed  them  Soughft^ 
his  executors ;  and  that  they  had  duly  proved  his  will :  that  improperly 
they  have  always  been  ready  to  permit  the  defendant  to  de-r  promi^ry 
duct  from  the  said  sum  of  400/.  in  the  note  mentioned,  all  in-  ^  ' 
terest  on  any  money  which  might  be  owing  from  the  testator 
to  the  defendant,  on  any  account  between  them ;  and  that 
three  months  from  the  time  of  the  death  of  the  testator  had 
long  since  elapsed : — By  means  whereof,  the  defendant  became 
liable  to  pay  to  the  plsuntiffs,^a8  his  executors,  the  said  sum  of 
4O0/.  in  the  note'  specified,  after  deducting  thereout  any  inte^* 

I  I  2 
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Barlow 


1820.  '^^  <^  <tny  money  which  m^t  be  owiog  firom  die  testator  to 
the  defendant;  and  assigned  for  breadi,  that  althoagb  diej 
requested  him  to  pay  them  that  sum,  after  such  dedoctiona^ 
BaoAownsT.  ^^^  ^^  refused  to  do  so.  The  second,  and  only  other  connt, 
was  on  an  account  stated  between  the  defendant  and  die 
testator. — Plea,  Jfon^assumpiiL 

At  die  trial  of  die  cause,  before  Lord  Chief  Jnsdee 
Dallai,  at  Guildhall,  at  die  Sittings  after  die  hst  Term,  oo 
the  production  of  the  note  in  eridence,  it  appeared  that  it 
was  stamped  with  a  three-shilling  note  stamp,  as  wdl  as  an 
agreement-stamp  bf  one  pound ;  when  it  was  objected  for  die 
defendant,  that  as  it  was  made  payable  three  mondis  after  the 
death  of  Barlow  (the  testator),  it  required  a  stamp  for  8r.  6d. ; 
to  which  it  was  answered,  that  it  might  be  treated  either  ss  a 
promissory  note  or  an  agreement,  and  that  it  might  be  giren 
in  evidence  under  the  account  stated.  His  Lordship  being 
of  that  opinion,  directed  the  Jury  to  find  a  verdict  for  the 
plaintiffs,  which  they  accordingly  did;  but  leave  was  given 
the  defendant  to  move  to  set  it  aside,  and  enter  a  nontui^  in 
case  the  Court  should  be  of  opinion  that  the  plaidtifi  were 
not  endded  to  recover. 

Mr.  Seijt.  Peake  now  moved  accordingly,  and  observed, 
that,  by  the  55  Geo.  3.  c.  184,  Scbed.  part  1,  the  instrument  in 
question,  if  it  was  a  promissory  note,  required  a  note  stamp 
of  B$.  6d. ;  and  that  by  the  44  Geo.  S.  e.  98,  die  holder 
had  no  remedy  thereon,  if  it  bore  a  stamp  of  inferior  value, 
to  that  required  by  the  stamp  acts,  or  was  of  a  different  deno- 
mination ;  that  if  it  were  not  such  a  note,  and  did  not  require 
a  stamp  of  that  value,  there  was  no  count  in  the  declaratioa 
on  which  the  plaintiffs  could  maintain  their  action,  as  there 
was  nothing  on  the  hce  of  it  to  shew,  that  there  was  a  stated 
account  between  the  defendant  and  the  testator.  That  the 
plaintiffs,  therefore,  should  have  declared  specially,  as  there 
was  no  promise  by  the  defendant  to  pay  a  precise  or  defi- 
nite sum,  or  to  come  to  a  future  account 
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But,  Per  Curiam.'^li  is  stated  in  the  declaration,  that  the 
defendant  had  been  previously  awarded  to  pay  to  the  repre- 
sentatives of  the  testator  the  sum  of  500/. ;  that  he  had  paid 
him  100/.  in  his  life-time ;  and  that  the  note  was  given  for  the 
remaining  sum  of  400/.,  payable  to  his  representatives  three 
months  after  his  death.  That  alone  was  sufficient  to  shew 
that  there  was  an  account  stated  between  the  defendant  and 
te^ator  ;  but  the  terms  of  the  note  were  to  pay  a  certain  sum* 
''  first  deducting  thereout  any  interest  or  money  the  testator 
might  owe  to  the  defendant  on  any  account.''  The  deduc- 
lions,  therefore,  must  rest  entirely  in  contingency ;  and  the 
instrument  cannot  be  considered  as  a  promissory  note  to  pay 
a  certain  or  defitiite  sum,  or  at  all  events.  The  defendant 
admitted  a  sum  to  be  due  from  him  to  the  testator;  that, 
therefore,  was  sufficient  to  enable  the  plaintiffs  to  give 
Che  instrument  in  evidence,  under  the  account  stated ;  and 
it  was  the  duty  of  the  defendant  to  shew,  what  interest  or 
laoDiea  were  due  to  him  from  the  testator  on  that  account* 

Rule  Refu8ed(a). 

(a)  See  Wtttkifu  v.  HiwUHf  ante,  vol.  iii.  21 1. 


1820. 


Bari»ow 

V. 

BaoADRvasT. 


CoLYER  t.  Sfebr,  Esq. 


Tndday, 

Jiuie6. 


This  was  an  action  on  the  case,  and  brought  against  the  In  an  acti<« 

defendant,  as  hte  Sheriff  of  Surrey^  for  levying  on  the  goods  sheriff  for  re- 

of  onePannellf  under  a  writ  of  fieri  facias,  and  removing  them,  SIS!IS*an  «i 

without  paying  the  plaintiff  a  year's  rent,  which  he  claimed  <:n^oni  with- 

the  landlord's 
claim  of  a  year's  rent  :~Held,  first,  that  a  tmstee  of  an  outstanding  satisfied 
term,  in  trust  for  mortgagees,  and  to  attend  the  inheritance,  must  be  considered 
a  landlord  within  tlie  statute  8  Anne,  e.  14.  «.  t,  and  entitled  to  maintain  snch 
action.  Secondly,  that  a  notice  to  the  sheriff,  before  the  removal,  stating  that  • 
a  yearns  rent  was  due  froih  the  tenant  to  the  mortgagor  (naming  him),  and  tha 
mortgagees  of  his  estates,  and  signed  by  the  receiver  of  the  rents,  is  sufficient, 
although  such  receiver  was  not  appointed  by  the  mortgage-deed.  Thirdly,  that 
It  was  the  duly  of  the  sheriff  to  levy  for  the  rent  in  the  first  instance,  and  then  for 
the  execution  ;  and  he  must  retain  a  sufficient  sum  to  satisfy  such  rent^  befora 
be  lemove  any  of  the  goods  from  off  the  premises. 
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1820.        to  be  due  to  hiai|  as  laodlord  of  ibe  premises.    The  deda- 
^^        ration  stated^  that  FannMy  for  the  apace  of  one  year  and 
V.  upwardsi  aext  before,  and  endii^  on  the  £9th  of  SepUmbtr^ 

''*^*  ISlQi  and  from  thence  to  the  time  of  committing  die  griev- 
ance thereinafter  mentioned,  held  a  certain  fara^,  in  the  pa- 
rish of  JforpleMdon,  in  the  county  of  Surrtg^  aa  .  tenant 
ttiereof  to  the  plaintiff,  at  a  yearly  rent  of  5Q0l.  payable 
quarterly,  and  that  a  yearns  rent  was  due  to  hiih  on  die 
29th  of  September  in  that  year;  that  on  the  14th  of  Oc- 
tobevj  such  rent  being  still  due  and  unpaid,  the  defendant, 
being  then  Sheriff  of  Surr^,  by  virtue  of  %  Jieri  facioi 
issued  out  of  this  Court,  at  the  suit  of  one  Copelandf  di- 
rected to  him  as  such  sheriff,  took  certain  goods  then  being 
on  the  farm  so  held  by  Pannell,  to  the  value  of  SOOOl. 
The  plaintiff  then  averred,  that  after  taking  the  goods,  and 
before  their  removal,  the  defendant,  as  such  sheriff,  bad  due 
notice  of  tlie  said  rent  being  in  arrear  to  the  plaintiff,  and 
assigned  for  breach,  that  the  defendant,  intending  to  d^ii^ve 
htm  of  the  means  of  recovering  his  said  arrears  of  rent, 
wrongfully  and  unjustly  removed  the  said  goods,  so  taken  by 
virtue  of  the  writ,  from  the  premises,  without  paying  or  satis- 
fying the  plaintiff  the  rent  so  due  and  in  arrear  to  him  as 
aforesaid.-— Plea,  Not  Guilty. 

At  the  trial  of  the  cause,  before  Lord  Chief  Justice 
Dallas,  at  fVeslminster,  at  the  Sittings  after  the  last  Terai, 
it  appeared,  that  Parindl  held  the  estate  in  question  under 
an  agreement  for  a  lease,  for  the  term  of  twebty-one  years, 
from  one  Woodrqffe,  who  was  seised  thereof  in  fee,  snd 
which  agreement  was  dated  on  the  30th  of  September,  181 1 ; 
that  on  the  5lh  of  October,  181«,  Woodroje  charged  the 
estate  with  an  annuity  of  4G8/.,  and  on  the  £d  of  JprU, 
1813,  with  a  further  annuity  of  9^/. — ^and  that,  by  deed  of 
the  latter  date,  Woodroffe,  at  the  request  of  the  purchaser 
of  the  annuities,  granted  the  estate  to  the  plaintiff  for  the 
term  of  ninety-nine  years,  in  trust,  to  secure  the  payment 
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thereof;  that  on  the  fi2d  of  Fibruary,  1816,  Woodrofe  bor-  1820. 
rowed  10,000/.  on  mortgage,  and  redeemed  the  annnities,  ^^^T^ 
and,  by  mdenture  of  that  date,  conveyed  the  estate  in  fee  to  ^  «. 
the  mortgagees,  subject  to  the  payment  of  the  mortgage  money* 
But,  by  a  proviso  contained  therein,  it  was  declared,  that  the 
plaintiff  should  from  thenceforth  stand  possessed  of  the 
estate  comprised  in  the  said  term  of  ninety-nine  years,  then 
outstanding  and  satisfied,  in  trust,  for  the  mortgagees, 
for  the  better  securing  the  payment  of  the  sum  of  10,000/. 
and  interest,  and,  in  the  mean  time  to  attend  the  inheritance, 
m  order  to  protect  the  same  against  mesne  charges  and  in- 
cumbrances ;  and  that  until  default  was  made  in  payment 
of  that  sum,  and  interest,  the  mortgagor  might  quietly  enjoy 
the  lands ; — and  by  the  deed,  a  po^on  by  the  name  of  Seton 
was  appointed  receiver  of  the  rents  for  the  mortgagees. 
The  following  notice  was  served  on  the  defendant,  addressed 
to  him  as  sheriff  of  Surrey^  and  to  Mr.  Jams,  his  officer, 
and  all  others  whom  it  might  concern — and  which  was  dated 
on  the  2nd  of  November,  1810  :  — 

«  Copeland  v.  Pannelir 
"  Sir, 

**  I  do  hereby  give  you  notice,  that  there  is  due  to 
William  Woodroffe^  Esq.  and  the  mortgagees  of  his  estates, 
in  the  parish  of  tforplesdon,  in  the  county  of  Surrey,  from 
John  Pannell,  the  defendant,  the  sum  of  500/.,  for  one 
year's  rent  due  at  Michaelmas  day  last  past,  which  you  are  to 
pay  to  me,  as  receiver  of  the  rents  of  the  same  estates.'* 

"  R.  Edwards:' 

It  was  proved  at  the  trial,  that  not  much  more  tlian  one« 
half  of  Pannelts  property  was  removed  by  the  sheriff  under 
the  execution.  His  Lordship  being  of  opinion,  that  the  term 
of  years  originally  vested  in  the  plaintiff,  was  kept  up  by  the 
proviso  contained  in  the  mortgage-deed  ;  held,  that  this  ac- 
tion was  well  brought  in  his  name,  the  reversion  being  in 
him.     He  also  thought  that  the  notice  was  good  in  substance. 
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1820.        ftnd  accordingly  directed  a  verdict  for  the  plamtiff,  whidi 

""^^^^        the  Jury  accordingly  found  for  500/.,  the  amount  of  the  rent 

V.  due.    Leave,  however,  was  given  the  defendant  to  move  to 

0FB£B.       ^^  -^  aside,  and  enter  a  nonsuit,  if  the  Court  should  be  of 

opinion  that  the  action  was  not  maintainable. 

Mr.  Serjt.  Pe//,  accordingly  now  moved  for  a  rule  itia,  on 
the  followmg  grounds  : — First, '  That  the  plaintiff  bad  pot 
made  out  a  sufficient  title  to  enable  him  to  maintain  this  ac- 
tion. Secondly,  That  the  notice  to  the  defendant,  as  sheriff, 
was  vague  and  insufficient.  And  lastly.  That  as  it  appeared 
in  evidence,  that  all  PannelFs  property  was  not  removed  by 
the  sheriff  under  the  execution,  it  ought  to  have  been  shewn, 
that  that  which  remained,  was  not  sufficient  to  satisfy  the 
plaintiff's  claim  for  rent.  First,  The  plaintiff  cannot  be  coo-, 
sidered  as  a  landlord  within  the  statute  8  jinne.  e.  14.f.  1.  (a), 
as  he  was  merely  the  trustee  of  an  outstanding  satisfied  term, 
and  the  intention  of  the  legislature  was,  to  protect  persons 
who  were  beneficially  interested  in,  and  had  a  legal  claim  for 
rent,  as  landlords  of  the  premises.  The  action,  therefore, 
ahould  have  been  brought  in  the  name  of  Woodroffe,  and  not 
of  the  plaintiff.    Seconclty,  Before  an  action  of  this  descnp* 


(a)  By  which  it  it  enacted,  that  ^*  no  goodn  or  chattels  whatsoever,  ly- 
ing  or  being  in  or  upon  any  messuage,  lands,  or  tenements,  which  were 
or  shonid  be  leased  for  life  or  lives,  term  of  years,  at  will^  or  otherwise, 
should  bt  liable  to  be  taken  by  virtue  of  any  execntion,  on  any  pretence 
whatsoever,  unless  the  party  at  whose  snit  the  said  execution  waa  sae4 
ont,  should,  before  the  removal  of  such  goods  from  off  the  said  premises, 
by  virtue  of  such  execution  or  extent,  pay  to  the  landhrd  of  tite  said  pre- 
mises, or  his  bailiff,  all  such  sum  or  sums  of  money  as  were  or  should  be 
due  for  rent  for  the  said  premises,  at  the  time  of  the  taking  such  goods 
pr  chattels,  by  virtue  of  such  execution,  provided  the  said  arrears  of 
rent  did  not  amount  to  more  than  one  year's  rent,  and  in  case  the  said 
arrears  should  exceed  one  year's  rent,  then  the  said  party^  at  whose 
suit  such  execution  was  sued  out,  paying  the  said  landlord,  or  his  bailiff, 
one  year's  rent,  might  proceed  to  execute  his  judgment,  as  he  might  have 
done  before  the  making  of  this  act ;  and  the  sheriff,  or  other  officer,  was 
thereby  empowered  and  required  to  levy,  and  pay  to  the  plaint^',  ss 
ireU  the  money  so  paid  fur  rent,  as  theexecutioo-money," 
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tjoD  can  be  maintained  against  a  sheriff^  he  niuat  have  notice        1820. 
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that  rent  is  due  to  the  landlord,  although  the  statute  is  silent 
as  to  the  necessity  of  such  notice.  The  defendant  could  not  ^  «* 
be  deemed  a  wrong-doer,  if  he  had  removed  the  goods  with-  .^^^^» 
out  receiving  a  notice  of  the  landlord's  claim.  Besides,  it 
was  averred  in  the  declaration,  that  he  had  due  notice  of 
the  rent  being  in  arrear ;  whereas  such  notice  is  bad  both 
in  form  and  substance.  In  Arnitt  v.  Garnett  (a\  Mr.  Jus- 
tice Holroyd  said,  that  *'  the  landlord  is  clearly  entitled 
to  his  rent,  unless  he  has  waived  his  right ;  that  the  statute 
expressly  says,  that  the  goods  are  not  to  be  removed,  unless 
the  plaintiff  pay  the  rent ; — that  it  was  truci  that  no  action 
would  lie  against  the  sheriff  for  any  act  done  by  him  before 
he  had  notice  of  the  landlord's  claim,  because  until  such 
notice  the  sheriff  could  not  be  a  wrong-doer."  So,  in  Pa/- 
grave  v.  Windham{b),  which  was  an  action  on  the  case 
against  the  defendant,  as  baili^  of  a  liberty,  for  executing  a 
fori  facias,  and  removing  goods  off  the  premises,  before 
the  landlord  was  paid  his  year's  rent,  Mr.  Justice  Powys 
held,  that  the  action  being  against  the  officer  for  the  tort, 
a  notice  was  requisite,  yet,  that  the  want  6f  alleging  it 
was  helped  by  the  verdict.  In  Waring  v.  Dewberry{c\  it 
was  held,  that  the  landlord  must  demand  the  rent,  or  the 
sheriff  is  not  bound  to  secure  it.  So,  in  Smith  v.  Russell {d), 
Mr.  Justice  Lawrence  observed,  that  it  appeared  to  him  that 
it  was  expressly  held,  in  the  case  of  Waring  v.  Dewberry^ 
that  the  landlord  must  give  notice  to  the  sheriff. 

Here/  the  notice  did  not  shew  to  whom  the  rent  was  due. 
If  the  plaintiff  can  be  deemed  entided  to  it  as  trustee,  it 
should  have  been  specifically  stated  that  it  was  due  to  him. 
On  the  other  hand,  if  the  mortgagees  had  been  accustomed 
to  receive  it,  they  should  have  been  named, — or  if  Wood-- 


{«)   5  Bmtn.  9f  Aid.  440.— (fr)  1  Sttangt^  21t. (e)  1  Strangef  97. 

(4)  5  Tmmt.  40X. 
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1820.       Toffe  alone  had  received  it,  the  sheriff  riioald  have  been  re- 
.^^T^        quired  to  pay  bim^  without  coupling  the  mortgagees.    Be- 
V.  ndesy  the  receiver  named  in  the  mortgage-deed  was  the  only 

penKm  who  should  have  given  the  notice.  Thirdly,  The  Jor; 
have  found  a  verdict  for  the  full  amount  of  the  rent  Aie.  It 
appears,  that  little  more  than  half  of  the  proper^  was  re- 
moved by  the  sheriff,  non  constat,  therefore,  that  there 
vi^as  not  sufficient  left  on  the  premises  to  satisfy  the  rent 
then  due ;  and  it  does  not  appear^  whether  it  is  not  still 
remaining  there. 

Lord  Chief  Justice  Dallas. — At  the  trial,  the  plaintiff 
rested  his  title  on  certain  deeds  which  were  not  then  fully 
investigated  ;  but  I  am  now  clearly  of  opinion,  that  he  was 
entitled  to  maintain  this  action,  the  legal  and  reversionary 
interest  being  vested  in  him ;  and  there  can  be  no  doubt 
but  that  he  might  have  maintained  an  ejectment  on  such  a 
title.  Aa  to  the  notice,  it  was  contended,  that  none  was 
necessary ;  but  here,  the  sheriff  was,  at  all  events,  informed 
that  rent  was  due  to  some  one.  I.  thought,  that  in  point  of 
principle,  some  notice  was  necessary ;  and  the  case  of  Jmitt 
V.  Garnett  was  referred  to,  to  shew  at  what  time  the  notice 
might  be  given  to  the  sheriff. 

But  when  the  notice  in  question  was  produced,  I  thought 
it  quite  sufficient,  as  it  expressly  stated,  that  500/.  was  due 
for  one  year's  rent,  at  Michaelmas  preceding.  As  to  the 
removal,  it  is  quite  clear,  that  under  the  circumstances,  the 
defendant  was  not  only  bound  not  to  remove  any  of  the 
goods,  after  having  received  notice  of  the  rent  being  in  ar- 
rear,  but  he  should  at  all  events  have  retained  sufficient  to 
satisfy  such  rent.  It  appeared  too,  that  the  whole  of  Pan^ 
nelTs  property  sold  under  the  execution,  amounted  to  about 
1000/.,  more  than  half  of  which  was  removed  by  the  de- 
fendant. 1  therefore  am  of  opinion  that  the  verdict  ought 
to  stand. 
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Mr*  Juuilict  Park.^I  am  dio  of  opinioti,  thftt  Aere  YMQi 
ui  no  ground  ivbatevor  for  diattkrhing  ibis  vtrikt  By  ^1^ 
4mi  KMuto  a  JumBf  the  party  at  whose  suit  an  ezeen* 
tion  ia  aoed  oiil>  aauat,  before  tbe  removal  of  the  goods 
frovi  tbo  piemiaea,  paj  the  landlord  whatever  may  be 
due  to  him  for  rent  at  tbe  time  of  taking  the  goods ;  and 
can  it  be  contended,  that  tbe  plaintiff  is  not  to  be  considered 
as  a  landlord  within  the  tenns  of  that  statute,  when  he  has 
9,  sufficient  and  legal  title  vested  in  him  to  maintain  an  ac- 
tion of  ejectment  i  Besides,  no  goods  whatever  can  be  re 
moved  without  payment  of  the  rent  due  to  the  landlord.  The 
she^iff^  therefore,  is  bound,  after  notice,  not  to  remove  any 
of  the  goods,  without  first  retuning  the  rent.  It  is  but  just, 
that  the  sheriff  should  have  some  notice  of  rent  bemg  in 
Bi^efii^ ;  and  perhaps  he  would  not  be  cooMdered  a  wrong- 
doer, in  causing  goods  to  be  removed  in  the  total  absence 
o(  su^h  notice ;  but  when  he  is  informed  of  that  circum- 
8taf>qej  it  is  sufficient  to  put  him  on  his  guard.  It  is  not 
necessary  that  tbe  notice  should  be  given  in  express  and 
specific  terms;  for  it  does  not  appear  to  be  even  required 
by  the  terms  of  the  statute. 

Mr.  Justice  Burrough.— The  plaintiff  was  tbe  trustee 
of  an  outstanding  term,  in  trust  for  the  mortgagees,  and  to 
attend  the  inheritance ;  he  was  therefore  clearly  entitled  to 
maintain  the  present  action.  The  notice  was  giv«  by  a  re- 
ceiver of  the  renu  of  the  estates,  and  was  m  substance  suf* 
ficient,  as  it  stated  specifically,  that  a  year's  rent  was  due  at 
Ae  Michaelmas  preceding  the  distress.  A  sheriff  is  required 
to  levy  first  for  the  rent,  and  then  for  the  execution.  He 
cannot  satisfy  the  creditor  in  the  first  instance,  as  the  land- 
lord  has  a  security  on  the  whole  of  the  premises,  and  it 
would  be  an  act  of  great  injustice  to  him,  if  his  rent  were 
not  first  satisfied)  as  it  was  due  at  all  eventa,  and  previously 
to  the  execution.  Such  rent,  therefore,  must  be  first  satis- 
fied^ and  the  plaintiff  in  the  execution  is  entitled  to  the 
residue. 
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Mr.  Justice  Richardson^— I  am  also  of  ofHmoa  that 
there  is  no  ground  for  either  of  tl^ese  objections.      In  the 
«.  first  place,  the  plabtiff  stands  in  the  situation  of  ass^nee 

of  the  reversion.  The  premisea  were  demised  by  Woadrpjfe 
to  Pannell,  in  1811,  and  afterwards  assigned  by  the  former 
to  the  plaintiflFi  in  trust.  Secondly,  no  specific  form  of 
notice  of  rent  bebg  due  is  required,  as  it  is  only  given  ftr 
the  purpose  of  establishing  the  sheriff's  knowledge  of  the 
Isndlord's  claim ;  and  here  he  was  apprized  that  rent  wu 
due.  Thirdly,  the  defendant  was  guilty  of  a  breach  of  the  sta- 
tute, by  removing  any  of  the  goods,  after  be  was  informed 
that  there  was  a  claim  made  for  rent.  A  landlord  is  not 
bound  to  watch  a  sheriff's  officer,  to  see  whether  any  pro- 
perty will  remain  after  the  execntion  creditor  is  satisfied. 
Besides,  be  could  not  interfere  while  the  officer  continued  in 
possession ;  and  it  appears  perfectly  clear  from  the  terms  of 
the  statute,  that  the  sheriff,  or  his  officer,  is  required,  in  the 
first  instance,  to  raise  a  sufficient  sum  to  pay  the  landlord 
his  rent,  and  then,  to  satisfy  the  claim  of  the  party  at  whose 
instance  the  execution  is  sued  out. 

Rule  Refused  (a). 


(«)  Bat,  where  a  ■heriff,  with  knowledge  Uist  there  wai  reot  4ae  t» 
the  landlord,  proceeded  to  sell  the  tenant*!  goodf^  withont  retaimnst 
year's  rent,  it  was  decided,  that  he  was  Uable  to  an  acdon,  althoagfa  no 
specific  notice  had  been  given  to  him  by  the  landlord.  Andrew$  ▼.  ZNmb, 
S  Barn.  4r  Aid,  645 ;  and  the  Coart  there  observed,  that  the  notice  la 
the  sheriff  b  only  for  the  purpose  of  establishing  beyond  donbt,  bis 
knowledge  of  the  landlord's  claim  ;^that  if  that  knowledge  coold  by 
any  other  means  be  brought  home  to  him,  at  anytime  before  he  bid 
parted  with  the  money,  he  would  be  liable. 
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t*ATHAM,  I>8iBaixfaiiit ;    BaxbndalB|  Tenant;  Tabob      Toesdmj, 
and  Wife,  Vouchees,  ^""•^• 


Mb.  Seijt.  Hullock  moved,  that  the  appearance  of  the  te-  Theoeceuary 
.  .  ,,.  <ii  doconnentf  for 
naot  named  m  the  wnt  of  entry  in  this  recovery,  might  beje-  tmUoc  the  ac- 
corded as  of  this  Term,  and  that  the  warranty  of  the  vouchees  ^^7^*52^ 
might  be  also  duly  entered,  and  the  recovery  pass,  although  *»  HcU^md, 
the  acknowledgment  and  affidavit  of  the  caption  of  the  war-  onparchm^^ 
rant  of  attorney  had  been  written  on  paper  instead  of  parch-  conmSii? 


nent.     It  appeared  by  affidavits,j^hat  the  vouchees  resided  at  ^^'^  ^J  ^^ 

Rotterdam,  and  that,  in  the  last  Term,  %^writ  of  dedimus  coantry.alldo- 

potettatem  was  directed  to  Commissioners  there,  for  the  pur-  kigtiiece^'. 

pose  <rf  taking  the  acknowledgment  of  the  vouchees  to  a  „*^^*^** 

warrant  of   attorney  for  suffering  a   recovery  of  lands  in  quire  a  Jhuek 

Middlesex ;  that  the  copy  of  the  praecipe  and  warrant  of  at<r  can  only  be 

tomey,  as  well  as  the  affidavit  of  acknowledgment,  to  be  ^^^"^xhe 

sworn    before  one  of  the  Commissioners,  were  made   out.  doctuncnu 

...  wcreaccord- 

and  written  on  parchment,  in  the  usual  manner,  pursuant  to  ingly  retaraed, 

the  rule  14  Geo.  d.  (a),   and   forwarded   to  such  Commis-  p^so^ulmpV 

sioners,  with  instructions  for  them  to  use  those  same  docu-  fied^HeW " 

ments,  and  directing  the  manner  in  which  the  acknowledg-  ^h«t  th«  ac- 

nent  vas  to  be  taken ;  that  the  Commissioners  refused  to  aod  proceed- 
ings 80  written 

•  could  not  be 

allowed  ;  bnC 
(«)  By  wbich  it  U  ordered,  that ''  no  common  recovery,  wherein  the  te-  ^he  Conrt  en- 
asnCi  or  voncbees,  or  any  of  them,  shall  appear  and  defend  by  attorney,  ^^8^^  the  re- 
■haU  be  arraigned  at  the  bar,  anless'an  affidavit  in  writing,  on  iMircAweRe,  J^^m^  n^ 
shall  be  made  aod  annexed  to  a  copy  of  the  pracip€y  and  warrant  of  at-  permitted  the 
tomey  acknowledged  by  andi  tenants  or  voaehees,  by  virtoe  of  any  writ  writ  to  be  ro- 
of didimuB  potfsleifln,  and  which  affidavit  must  be  filed  in  the  office  of  sealed,  in  or- 
iaroknent  of  write  for  fines  and  recoveries."  ^^^  to  endea- 

▼onr  to  get  the 

docomentspro* 

per^  executed 

on  parchment,  and  returned  dnriag  the  Term,  which  was  accordingly  done^ 

when  the  recovery  was  perpiitted  to  pass  in  the  osnal  way. 
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18S0.  act  on  them,  but  bad  them  re-copied  on  paper,  stamped 
^"^^^  with  a  Dutch  stamp,  and  certified  by  a  Dutcli  notary;— as 
~  ~  '  according  to  the  practice  and  laws  of  Holland,  every  bstm- 
nuent  executed  in  that  country,  must  be  staihiped  with  a 
Dutch  stamp,  which  could  only  be  impressed  on  Dutch 
paper,  and  the  notary  refused  to  certify  on  the  documents 
which  had  been  transmitted  from  this  countryi  and  wiittcn 
on  parchment. 

The  learned  Serjeant  submitted,  that  althouf^,  by  the 
practice  of  this  Court,  it  was  usual  for  the  prmdpe  and 
warrant  of  attorney  to  be  engrossed  on  parchment,  yet 
that  no  rule  absolutely  required  it,  and  that,  although 
it  was  held,  in  Mander,  Demandant,  Hookney,  Tenant, 
Greerit  Vouchee  (a),  that  an  affidavit  of  the  takii^  of  tbe  ac* 
knowledgment,  most  be  engrossed  on  parchment,  accordiag 
to  the  rule  14  Geo.  3.,  still,  that  that  rule  did  not  apply  to 
the  former  documents,  and  more  particularly  so,  as  the 
Dutch  notary  would  not  certify,  or  affix  a  notarial  stamp  oa 
instruments  of  this  description. 

But  the  Court  recommended  further  endeavours  to  be  re- 
sorted to,  in  order  to  get  the  proceedings  written  on  parch- 
ment, and  returned  during  theTerm,  and  observed,  that  the  re- 
turn to  the  dedimus  might  be  enlarged,  and  the  writ  re-sealed, 
although  it  was  returnable  on  the  first  day  of  this  Term.  Tbtt 
all  these  proceedings  were  matters  of  record,  and  that  tbe 
acknowledgment  could  not  be  re-executed,  nor  could  the 
practice  of  the  Court  be  so  far  rekaed,  as  to  sUow  it  la 
be  written  on  paper,  as  no  mstance  could  be  found  where  a 
recovery  had  been  allowed  to   pass  under  audi  a  dtket, 
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which  wa8,  in  point  of  strictness,  not  onlj  contrary  to  the       18M, 
established  practice,  but  the  rule  of  Court, 

The  learned  Serjeant,  therefore,  took  nothing  by  his  mo- 
tion (a). 


(a)  The  documents  were,  shortly  after  this  motSoo,  retnmed  to  tho 
CommUsioneny  witli  instractioiu  to  get  them  copied  on  Dut^k  parch- 
ment, or  ▼eOam,  which  was  done,  and  the  necessary  Duieh  stamp  was 
affixed  to  the  afidavit,  when  they  were  retained  to  this  conntry,  and  the 
recovery  was  then  completed  in  the  usual  manner .-*The  Duick  notary, 
howerer,  annexed  his  certificate  to  the  affidavit  of  acknowledgment,  In* 
stead  of  indorsing  it  according  to  the  usual  practke ;  bat  the  Yica* 
Consul  having  certified  at  the  foot  thereof,  that  the  notary  was  not  al« 
lowed,  by  the  law  of  HoUomf,  to  Indorse  or  write  his  certificate  upon 
any  official  document,  the  offioer  allowed  it  t»  pass. 

In  Pdmer^  Plaintiff,  Morgan,  Deforciant,  ante,  page  16S,  it  was  held, 
that  the  affidavit  of  taking  the  acknowledgment  of  a  fine  in  I2im»m, 
BBttsI  be  ongroioed  on  parchment,  and  the  affidavit  was  seat  back  to  be 
re-swom.  In  Balck  v.  Pluipif  3  Bm.  4r  ^^*  ^^»  it  was  detenntaied» 
that  in  a  joint  fine  by  several  persons,  the  acknowledgments  could  not  ba 
taken,  some  upon  one  piece  of  parchment,  and  some  upon  another ;  and 
luJgmmgs  V.  Venun,  5  Bq$.  4r  Paii  361,  it  was  held,  that  where  dif- 
ferent vouchees  acknowledged  several  warrants  of  attorney  on  tiie  same 
piece  of  parchment.  It  would  not  support  a  Joint  voucher.  So,  in 
Lnf  V.  Le€f  1  Ba$,  if  Pal.  31,  it  was  decided,  that  where  there  are  se« 
veral  vouchees,  the  warrant  of  attorney  fi>r  each,  may  be  oa  sepaiate 
pieces  of  parchment. 
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1830. 

Butts    and  Others,    Assignees    of    Mark   Fossett, 
Satanlay  Hrnry  Cooper,  and  Edward  HowarDi  Bankrupts, 

Jane  10.  r.  SwAN,  CuAPFELL,  and  Hbtwood. 

By  55  Geo.  s.    This  was  an  action  of  trofer  for  a  quanthj  of  gunpowder. 
Jiiti',o^ei    "^^  defendants  pleaded  Not  Guilty;    on  which  issue  was 

for  the  ray.      joined.    The  cause  came  on  for  trial,  before  liord  Chief 

meat  of  money 

opt  of  any  par-  Justice  Da/Zfis,  at  t^ie  Sittings  at  GuildhaU,  after  the  last 

which  ou^  or  -  Hilary  Term,  when  the  Jury  found  a  verdict  for  the  plain- 

^^le'^or     ^^^''  damages,  321/.  subject  to  the  opinion  of  the  Court 

upon  any  con-  on  the  following  case : — 

dition  or  con- 
tingency  which 

^x^^l  A  commission  of  bankrupt,  dated  8th  Jiufy,  1817,  was 

hT^^^A^^  duly  issued,  on  the  petition  of  the  plaintiff  £itf/s,  against 

the  tame  foot-  the  three  bankrupts,  who  before,  and  at  the  time  of  their 

exchange.^  bankniptcy,  carried  on  trade  together  as  gunpowder  manu- 

letterft!nn  J.  f»cturers,  near  Tunbridge.     Howard  committed  an  act  of 

toB.reqnesting  bankruptcy  in  July,  1816;  Fossett,  on  the  23d  May,  1817; 

and  Co.  or  their  and  Cooper,  on  the  25th  May,  in  that  year. 

order.  ^600, 

oot^f  the  first 

•todk^f '^'^n-        On  the  26th  of  Jtt?y,  1817,   an  assignment  of  the  estate 

powder,  then    and  effects  of  the  bankrupts  was  duly  executed  by  the  Com- 

inthehandiof      .    .  l       i         mt 

B.  and  to        missioners,  to  the  plaintiffs. 

charge  the 

aame  to  the  ae- 

countof^.--al-      The  defendants  were  commission  merchants  in  Liverpool, 
though  foUow-  ' 

ed  by  a  sabse-  and  had  been  entrusted  with  gunpowder  by  the  bankrupts, 

•pondencebe-    before  their  bankruptcy,  to  be  sold  on  their  account, 
tweenthe  par- 
ties, was  held 

to  require  a  stamp,  as  an  order  for  the  payment  of  money  within  the  provisions 
of  that  statute,  and  consequently  that  an  agreement  stamp  affixed  on  payment 
of  a  penalty,  was  improper. 
In  trover  by  the  assignees  of  a  bankrupt,  for  goods  alleged  to  have  been 


placed  in  the  hands  of  the  defendants  for  sale,  by  the  banltmpt,  before  his 
Dankmptcy,  and  on  his  account ;  and  ^e  defendants,  in  order  to  prove  thalTthe 
goods  bad  been  pled|;ed  by  the  bankrupt  to  C.  and  Co.  for  (he  repayment  of 


money  advanced  to  him  thereon,  and  that  the  defendants  had  become  legally 
responsible  to  them  for  the  money  to  be  produced  by  the  sale.  Quare,  whether  a 
partner  in  the  house  of  C.  and  Co,  be  admissible  as  a  witness  for  the  defendants, 
to  shew  nnder  what  circumstances  the  advances  were  made  by  that  hoase  to  the 
bankrupt  f 
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The  present  action  wu  broiigbt  to  recover  the  value  of  1820. 
eighty-four  barrels  of  gunpowder  belonging  to  the  bankrupts,  Butts 
which  were  in  the  bands  of  the  defendants  on  the  8th  of  ^* 

July,   181 7y  when  the  cotaimission  issued  against  Fatsett, 
Cooper,  and  Howard. 

On  the  Idth  of  October,  1817,  and  before  the  commence^ 
men!  of  this  action,  the  plaintiffa  demanded  the  gunpowder 
from  the  defendants,  and  at  the  same|  time  offered  to  pay 
them  any  legal  chaiges  which  they  might  have  in  respect 
tbtreof  ;^— but  the  latter  refused  to  deliver  U  to  the  plam- 
tiffs,  and  sold  it  before  the  action  was  commenced* 

On.  the  part  of  the  defendants,  a  person  by  the  name  of 
JoAii  Cooper  was  called  as  a  witness^  who  sworp,  thai  he  in 
Augutt,  1816,  and  from  thence,  was  a  partner  in  the  house 
of  Henry  Cooper  and  Son,  and  that,  in  that  month  the 
bankrupt  Fosseit,  requested  a  loan  from  them  of  a  sum 
which,  with  280/.  already  advanced  Jby  them  to  him,  would 
amount  to  600/. ;  that  they  refused  to  lend  him  the  money 
unless  the  defendants  would  undertake  to  re-pay  the  whole 
600/.  out  of  the  powder  in  their  possession ;  that,  on  the 
28th  o(  August  following,  Fosseit  came  with  Heywood (one  of 
the  defendants),  to  Henry  Cooper  and  Son,  and  said,  '^  I  have 
brought  Heyvpood  to  you  to  engage  to  pay  yon  600/.  out  of 
the  first  proceeds  of  the  gunpowder  belonghig  to  us,  in  the 
hands  of  himself  and  ins  partners,  if  you  will  advance  my 
firm  the  money ;"  that  the  witness  said,  '^  VHeywood  will  un-      ' 
dertake  to  re-pay  me  the  600/.,  I  will  give  you  the  remainder 
of  the  money  f  Heywood  then  said,  '^  I  will  pay  you  out  of  the 
first  proceeds ;"  the  witness  then  asked  for  a  written  engage* 
roent  to  this  effect,  hvX  Heywood  md,  '^  that  he  would  write 
to  his  partners  at  Liverpool,  to  confirm  it,  so  that  it  might 
come  through  the  house ;''  that  the  witness,  on  account  of  him- 
aelf  and  partner,  on  the  3 1st  of  August  last,  advanced  320/.  to 
Fosseit,  on  account  of  his  firm ;  that  this  advance  was  made 
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^20,  on  the  fiiith  of  a  written  engagement.  That  80/,  was  re-paid 
"^^^  by  the  defendants,  to  Henry  Cooper  and  Son,  in  Jtute,  181 7» 
V.  before  the  i88Uin|{  of  the  commission,  from  the  proceeds  of 

the  powder  sold  bj  the  defendants,  before  that  time,  and 
that  the  remainder  of  their  debt  is  still  dae  from  the  bank- 
rupts. 

The  competency  of  this  witness  was  objected  to,  on  the 
part  of  the  plaintiffs. — The  defendants  then  gave  in  evi- 
dence the  two  foUowitig  instmments,  each  stamped  ^th  a 
one-pound  stamp,  subscribed  respectively  by  tbe  bankrupt 
Mark  Fossett,  for  the 'firm  of  Mark  Fassett  and  Co.,  and  by 
the  defendants ;  and  which  were  delivered  to  the  parties  to 
whom  they  were  addressed,  according  to  the  course  of  post, 
from  their  respective  dates.  Neither  of  these  instruments, 
had  toy  stamp  at  the  time  of  being  written,  but,  before  the 
trial,  each  was  stamped  with  a  one-pound  agreement-stamp, 
on  the  payment  of  a  penalty. 

<«  London,  99ih  AuguMt,  1816. 

"  Messrs.  Swan  and  Hegwood. 

**  Gentlemen, 

**  We  request  that  you  will  pay  to  Messrs.  Henry 

Cooper  and  Son,  or  their  order,  out  of  the  first  proceeds 

that  become  due  of  our  stock  of  gunpowder  now  in  your 

charge,  six  hundred  pounds,  and  charge  the  same  to  oar 

account.    We  remain,  Gentlemen,  your  most  obedient  ser* 

vantSi 

"  Mark  Fossett  and  Co.'' 

*' Liverpool,  2nd  Oc^ofter,  1816. 
"  Messrs.  Henry  Cooper  and  Son. 
'^  Gentlemen, 
'^AVe  have  received  Messrs.  Mark  Fossett  and  Co!^ 
letter,  of  the  29th  August  last,  directmg  us  to  pay  to  yon^  or 
your  order,  600/.  out  of  the  first  proceeds  of  their  stock  of 
gunpowder  now  in  our  chaige,  and  we  have  also  their  letter  of 
the  same  dafee,  directing  us  to  pay  to  Mr.  Augustas  Hughes, 
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or  bis  order,  9I0QL  out  of  .the  proceeds  of  the  .saiijl  stock.  1820. 
^ese  SUD9S  we  can  .have,  no  objection  to  pay  as  directed,  Bom 
provided  ve  shall  be  in  funds  for   the  purpose,   subject,  «• 

however,  in  the  first  place,  to  the  payment  of  qur  advances, 
interest,  and  cpaiinissionj.on  the  said, consignment.  We  are, 
Gentlemen,  your  obedient  servants, 

''  Swan  and  Hofwood" 

It  ivas  objected,  ob  the  part  of  the  plaintiffs,  that  thes^ 
instmmeDts  could  not  be  read  in  evidence,  as  there  was 
no  stamp  upon  them  at  the  time  they  were  written,  and 
that  they  were  not  properly  stamped.  'But  the  Chief  Justice 
allowed  them  to  be  read  in  evidence,  saving  the  plaintiffs 
the  point,  v^hether  they  ought  to  have  been  admitted «  The 
following  letters,  none  of  which  were  stamped,  were  also 
read  in  evidence,  on  the  part  of  the  defendants. 

''  L9adm,!i7A  Septm^,  l^l6. 
'^'Messrs.  SMU.aod.Heytvood. 
"  Gentlemen, 

.   ^  lyfaspffs.  Hemy  Coofet  and  Son  are  surprised  that 

you  have  not  noticed  the  letter  written  by  us  to  you  in  thfiir 

favour,  dated  9Q^  August  last,  and  which  ^r.,Zf(^ci?ao({, 

.when  in  towji,  .pirgmMed  sboMld  be  .dpne,  bift  wfahcd  it  to 

.te passed  thnam^iAbe  hqiise«    You  have. also. on^  of  t^e 

.MMBienatnie  for  Mr.  A*  Hughf».    W|e  beg  jqur^atte^c^i^jto 

.43sir  re^estylbat  you.  will  fosward  them  by  return  of  p/)st.to 

those  .gentlemen ;  and,  at  the  sw^  time,  we  shall  be  x>fa^|iged 

.  by  ceeeiving  o\nr  .account  current, iwgUi  you.    We  ar e.  Gentle* 

.  men,  your  most  obedient  servantSf 

'*  Uark  FoueU^AQor 

**  Liverpool,  l6th  December,  1816. 
^  Messrs.  Jl^rk.Fqssett  and  Co. 

**  We  request  yjo\x  will  hav6  the  goodness  to  inform 

us,  whether  we  are  to  consider  the  undertaking  given  by  us 

.  to  Henty  Cf(per  and  Son,  foA  Mr.  fi^/us,  atill^  in  ■  f^ree^ 
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-    1820.        which  binds  us  to  apply  the  whole  proceeds  of  the  itock 
^^^       in  our  hands,  in  the  first  instance  to  pay  them,  or  ^vbetker 
our  acting  contrary  to  this  arrangement  will  not  be  im« 
proper?    Our  only  motiye  for  this  precaution  U,  to  keep 
clear  of  blame  from  all  parties.    We  are,  8cc. 

'<  Swan  and  Heywood!" 

''  London,  23ni  April,  1817. 
'*  Messrs.  Swan  and  Hijfwood. 
'*  Gentlemen, 
*^  Confirming  our  letter  of  the  SQib  otAugtai  Isit,  R- 
questing  you  to  pay  out  of  the  proceeds  of  our  stock  of 
gunpowder,  to  Messrs.  Henry  Cooper  and  Son,  600/.,  uA  to 
Mr.  AuguUm  Hughei,  200/.,  we  have  now  to  request,  tbtt 
you  will  pay  the  balance^  when  realized,  to  Mr.  Joseph  Stark, 
of  Feiier  Lane,  London,  and  place  the  same  to  our  sccouot 
We  are,  Gentlemen,  your  roost  obedient  servants, 

^  Mark  Ibuettwnd  Cor 

^  Liverpool,  «£nd  Avgiui,  1817. 
^*  Mark  Fossett,  Esq. 

«  Dear  Sir, 
^  We  have  now  die  pleasure  to  enclose  oar  tecooBt 
current  to  31st  December  last;  balance  to  your  credit, 
16L  U.  Id.,  which  sum,  upon  your  confirming  the  sccoooti 
we  will  immediately  remit  to  Messrs.  Henry  Cooper  m 
Son,  agreeably  to  your  letter  of  the  sgth  of  AttguMt,  18l6. 

•*  The  sales  of  gunpowder  made  by  Swan,  ChappA,  «» 
Heywood,  up  to  the  present  time,  amount  to  140/.  175*  9»i 
but  no  part  of  this  sum  is  yet  due  from  the  purchssert, 
when  received,  it  shall  be  remitted  in  the  same  manner  to  the 
patties  whom  you  have  instructed  us  to  pay  over  these  pro* 
ceeds  to.    We  remain.  Dear  Sir,  your  obedient  servants, 

4  «  Swan  and  Heipsooi!' 

'*P.S.  We  have  received  a  letter  from  Mr.Searkeo^ 
cloring  your  letter  of  the  £3rd  of  JprU,  directing  us  to 
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pay  over  to  thai  geadeDum  the  balance  of  your  accountj^  ^B20. 
after  paying  the  600/.  to  Cooper  and  Son,  and  2002.  to  butts 
Mr.  Hugha.  In  consequence  of  the  great  decrease  of  the 
price  of  gunpowder^  we  are  afraid  your  stock  fviil  scarcely 
realize  sufficient  to  pay  your  engagements  with  those  gentle- 
men, and  therefore,  it  would  only  be  misleading  Mr.  Searle 
to  hold  out  any  expectation  of  his  getting  a  balance.  We 
shall  wait  your  reply  before  we  address  Mr.  Searle.       ^ 

**  Swan  and  Heywood!* 

Tlie  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiffs  were  entitled  to  recover  the  said  sum  of  321/., 
or  any  part  thereof  ?  and  a  verdict  or  nonsuit  was  to  be  en- 
tered accordingly,  and  either  party  was  to  be  at  liberty  to 
turn  the  case,  into  a  special  verdict,  to  be  so  framed  as  to' 
raise  the  question  upon  the  admissibility  of  the  evidence. 

The  case  came  on  for  argument  thu  day,  when  Mr.  Seijt. 
Faughan,  for  the  plaintiffs,  submitted,  first,  that  whether 
the  defendants  had  a  lien  on  the  gunpowder  or  not,  de- 
pended chiefly  on  the  parol  evidence  given  by  Cooper  at  the 
trial,  whose  testimony  ought  not  to  have  been  admitted,  as 
he  was  interested  in  die  event  of  the  suit.  Secondly,  that 
even  if  his  evidence  were  admissible,  it  only  went  to  shew 
the  inception  of  the  contract,  which  was  afterwards  to  be 
embodied  in  a  written  agreement,  and  on  the  faith  of  which 
instrument  the  advance  was  made.  Thirdly,  that  the  engage- 
ment was  not  binding,  as  it  amounted  to  a  promise  to  an- 
swer for  the  debt  of  another,  and  was  void  by  the  statute  of 
frauds.  And  lastly,  that  the  letter  of  the  29th  of  ^u|gifs/,  1816, 
was  an  order  for  the  payment  of  money,  within  the  56  Geo,  3. 
c.  184.  Sched.   Part  I.    tit.  Inland  Bill  of  Exchange(a), 


(a)  By  which  all  btlU,  drafts,  or  orden  for  the  payment  of  any  anm  of 
money,  out  of  any  particular  fund  which  may  or  may  not  be  aTailable, 
or  upon  any  condition  or  contingency  which  may  or  may  not  be  per- 
formedi  or  happen,  if  the  same  shall  be  made  payable  to  the  bearer, 
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1820,  ««*  Mt  rettml/le  in  etidente,  it  being  stanipcd  iritb  sd. 
agrecmcnt^tamp  after  it  wars  isstted.  In  support  of  die 
last  objection,  be  sabfaitted,  that,  in  p<nnt  of  fact,  it 
amounted  to  a  bifl  of  exchange,  as  it  #as  dated,  and  ad- 
dressed to  the  defendants  by  Ae  bankrupts,  by  whom  it  was 
signed,  requesting  the  former  to  pay  600/.  to  Cooper  and 
Son.  It  wris  therefore  intended  to  be  ritgotiable,  althoi^h 
no  express  time  was  stipnfated  in  the'  body  of  it,  when 
the  first  proceeds  of  the  powder  would  become  due.  It 
was  clearly  payable  out  of  a  fiind  which  might,  or  mi^t 
not,  be  available,  and  to  Cooper  and  Son,  or  their  order. 
By  the  eleventh  section  of  55  Geo.  3,  it  is  enacted,  that 
« if  any  person  shall  make,  sign,  or  issue,  or  accept  or 
pay,  any  bill  of  exchange,  draft,  of  order  for  Ae  paj^ 
inent  of  money,  liable  to  any  of  the  duties  imposed  by 
that  dct)*  without  the  same  being  duly  stamped  for  denoting 
the  duty  thereby  charged  thereon,  he  shall,  for  every  such 
bill,  draft,  or  order,  forfeit  50/.  Here,  it  appears,  the  order 
had  no  stamp  affixed  to  it,  at  the  time  it  was  written  or 
issued;  and  it  does  not  fall  within  the  t^nlh  section  of  that 
statute,  by  which,  instruments  having  wrong  stamps,  but  of 
sufficient  value,  shall  nevertheless  be  deemed  valid ;— as  by 
that  clause,  those  cases  were  excepted,  where  stamps  were 
specially  appropriated  to  any  instrument,  by  having  its  name 
on  the  face  thereof,  which  is  always  required  on  bills  of 
exchange,  and  instruments  of  a  like  description.  By  ihe 
31  Geo.  3.  c.  25.  s.  19-  (to  which  55  Geo.  3.  c.  184.  s.  7-  re- 
fers), It  was  provided,  that  it  should  not  be  lawful  for  the  Com- 
missioners, or  their  officers,  to  stamp  any  bill  or  note  after 
it  was  made  or  drawn.  The  case  of  Firbank  v.  Bell  (a)  is 
stronger  than  the  present,  where  an  agreement-stamp  afiixed 


or  to  order,  or  if  the  same  shall  be  delivered  to  the  payee,  or  some 
person  on  his  or  her  behalf,  shall  be  deemed  and  Uken  to  be  iniand 
bills,  drafts,  or  orders  fbr  the  payment  of  money,  within  the  intent  asd 
meaoing  of  that  Schednle. 
(a)  1  Bam.  4r  AU.  S6. 
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to  one  of  several  letters,  Uie  first  of  wbicb>  operated  as  an  1820. 
Older  for  the  payment  of  money  out  of  a  contingent  fund,  BctT 
yfoa  held  improper,  and  to  fall  within  the  statute  55  Geo.  3.  ^  «. 
c.  184.  There,  too,  the  proceeds  of  the  sale  were  merely  to 
be  paid  over  to  Messrs.  Pea$e  and  Co.  and  not  as  in  this 
case  to  Messrs.  Cooper  and  Son  or  their  order.  The  letter 
in  question  therefore,  was  not  admissible  in  evidence  at  the 
irisA,  as  it  was  improperly  stamped,  and  the  plaintifls  are 
consequently  entitled  to  judgment. 

Mr.  Serjt.  HuUock,  for  the  defendants,  contended,  first, 
that  Cooper  was  an  admissible  witness.  If  a  verdict  had  been 
found  for  the  defendants,  he  could  not  avail  himself  of  it  so 
as  to  give  it  in  evidence  in  support  of  his  own  claims ;  nor, 
could  a  verdict  be  used  in  evidence  against  him  in  case  of  the 
failure  of  the  defendants.  That  is  the  only  test  by  which  his 
competency  or  incompetency  can  be  proved.  It  is  true,  that 
in  an  action  against  a  master  for  the  negligence  of  his  servant, 
the  latter  is  not  a  competent  witness  to  dbprove  his  own  neg- 
ligence, as  the  verdict  may  be  given  in  evidence  in  a  subse- 
quent action  by  the  master  against  the  servant  as  to  the  quantum 
of  damages.  In  Bent  v.  Baker  (a)  Lord  Kenyon  said,  that 
''  the  objection  was,  that  the  witness  was  an  underwriter  in 
the  same  policy  ;*'  but  he  observed,  that  '^  the  principle  was, 
that  if  the  proceeding  in  the  cause  could  not  be  raised  for 
him,  he  was  a  competent  witness^  although  he  might  enter- 
tain wishes  on  the  subject,  for  that  only  went  to  his  credit, 
and  not  to  his  competency."  "Nix  v.  Cutting  (6)  is  stronger 
than  the  present,  where,  in  trover  for  a  horse,  a  person  who 
accepted  it  as  security  for  the  payment  of  a  sum  of  money, 
and  afterwards  on  default,  sold  it  to  the  defendant,  was 
deemed  competent  to  prove  these  facts. — [Lord  Chief  Jus- 
tice Dallas. — If  the  defendants  had  obtained  a  verdict 
tlirough  the  testimony  of  Cooper,  they  must  have  admitted 

(o)  3  Term  Rep.  £7.— — (*)  4  Taunt.  18. 
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1620.  that  they  retained  the  powder  for  If.  Cooper  and  Son,  and 
^T^^  if  they  had  brought  an  action  against  the  fornier,  would 
not  such  verdict  be  available  in  evidence,  to  shew  what  wu 
done,  although  it  might  have  no  express  effect  in  itseir, 
viz.  that  they  held  for  Cooper  and  Sonf  The  main  question, 
however,  here  is,  whether  the  letter  of  the  29th  of  AugiuA 
was  properly  staipped.  The  parol  undertaking  appears  to 
me,  to  be  merely  an  inception  of  tliat  which  was  to  be  con- 
firmed by  a  subsequent  agreement.] — The  letter,  if  taken  per 
Me,  although  it  may  be  within  the  55  Geo*  S.  c.  184.  Sdied. 
Part  L  was  still  admissible  in  evidence,  vridi  the  stamp 
which  appeared  to  be  affixed  to  it  at  the  trial ;  as  it  neither 
constituted  a  bill  of  exchange,  or  an  order  for  the  pay- 
ment of  money,  and  therefore  only  required  an  ad  valorem 
stamp  within  the  meaning  of  that  statute.  If  an  action  bad 
been  commenced  on  that  instrument,  it  could  not  be  treated 
as  a  bill  of  exchange,  but  should  have  been  declared 
on  specially  as  an  agreement.  An  order  to  pay  monej 
out  of  rents  is  not  a  bill  of  exchange,  because  the  person 
to  whom  it  is  addressed  may  not  have  rent  or  other  monej 
in  his  hands  sufficient  to  discharge  it.  Jenney  v.  tierk  (a). 
If,  therefore,  the  letter  could  not  be  declared  on  as  a 
bill  or  order  for  the  payment  of  money,  it  does  not  fall  writhin 
the  promion  of  the  31  Geo.  3.  c.  25.  requirii^  bills  to  be 
stamped  at  the  time  they  are  made.  By  the  55  Geo,  3.  it 
ytns  expressed  that  certain  instruments  should  be  deemed  and 
^en  to  b^  bills  or  orders  for  the  payment  of  money  within 
the  nieaning  of  the  schedule.  But  the  meaning  of  that  sta- 
tute in  classing  instruments  of  this  description  among  bills  of 
exchange,  was  not  to  make  that  a  bill  which  never  could 
become  so,  but  merely  to  answer  the  purposes  of  the  revenue. 
It  was  therefore  subjected  to  zn  ad  valorem  duty  only, 
ulihpugh  it  was  comprehended  in  that  schedule  as  fall^ig 
within  the  denomination  of  a  bill  of  exchange ;  and  if  it  be 

*" '" ■ ■  ■    ■     ^ 

(a)  9  Lord  Raym.  1361.  5.  C.   1  l^ra.  591. 
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construed  in  a,  strict  and  legal  sensCi  it  can  neither  be  deemed  1820. 
applicable  to  an  instrument  in  the  nature  of  a  bill  of  ex-  ^^'^^^ 
change,  or  an  order  for  the  payment  of  money  within  the  ^  «. 
51  Geo.  S.  c»25.  It /therefore  might  be  stamped  with  an 
4td  valorem  stamp  after  it  was  drawn;  and  although  the 
55  Geo*  3.  requires  it  to  be  stamped  as  a  bill  of  ezchangei 
it  still  leaves  the  character  of  the  instrument  as  it  stood  be- 
fore that  statute  was  passed.  BesideS|  the  letter  in  question 
wal  only  a  memorandum  of  an  agreement  connected  with  the 
subsequent  correspondence  that  todc  place  between  the 
parties.  This  case,  therefore,  is  distinguishable  from  jPir- 
hank  V.  Bell,  where  Lord  £//en6orDtigA  observed  (a),  that 
'<  the  order  was  the  only  thing  by  which  the  bankrupt  was 
personally  implicated  ;  for  that  he  was  not  a  party  to  the  other 
letters.  That  the  order  alone  affected  the  bankrupt,  and  that 
that  .amounted  to  nothing  more  than  an  order  for  payment." 
Here  however,  there  were  subsequent  letters  written  by  the 
bankrupts,  confirmatory  of  the  first ;— at  all  events,  the  letter 
from  the  defendants  to  Cooper  and  Son  of  the  £d  of  October, 
formed  part  of  the  agreement,  but  in  poitait  of  fact,  the  whole 
of  the  correspondence  must  be  looked  at  and  taken  together, 
as  constituting  one  agreement;  and,  by  the  statute  55  Geo. 3. 
c.  184.  Sched.  Part  1.(6)  it  is  provided,  that  ^' where  diven 
letters  shall  be  offered  in  evidence  to  prove  any  agreement 
between  the  parties,  who  shall  have  written  such  letters,  it 
flhall  be  suflBcient  if  any  one  of  them  be  stamped.''  Here,  both 
the  letters,  as  forming  the  primary  part  of  the  correspondence^ 
-were  stamped,  by  which  the  purposes  of  the  revenue  were 
fully  satisfied.  If  an  action  had  been  commenced  on  the  first 
letter  alone,  treatbg  it  as  an  order  for  the  payment  of  money, 
it  should  have  been  averred  that  the  defendants  had  funds  in 
their  hands  belonging  to  the  bankrupts.  It  therefore  was 
not  an  unqualified  order,  as  if  they  had  no  funds,  or  if  they 
had  been  exhausted,  they  could  not  have  been  called  on  to  pay. 


(«>  1  Bom.  4r  AU.  39 (Jb)  tit.  AgrtimtnL 
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XMO.  nor  w«0  it  t  bjU  of  exohuige,  as  such  fimdft  weie  dlogMhcf 
^p^  uncertain*  In  the  course  of  a  mercaniile  correspoDdeno^  a 
9.  single  letWr  may  be  selected  as  forming  an  order  for  the  pay- 

ment of  mooty,  but  the  principle  to  be  observed  is,  that  the 
whole  of  the  correspoB^^nca  must  be  taken  together,  as  sub- 
•tanliaUy  fovmii^  atid  cut  stituiiag  oi^  entire  agreement* 

Mr.  Seqt.  Famghun,  in  reply. — ^Tbt  only  question  now  is, 
whether  the  letter  of  the  iOtb  of  JuguUt  is  an  order  for  the 
payment  of  niouey,  within  the  55  Geo.  3.  c.  184,  and  re- 
quiring a  similar  stamp  to  bills  of  exchange,  within  the 
Schedule^  Part  f ,  of  that  statute,  or  whether  it  be  only  sub- 
ject to  an  ad  valorem  stamp  as  an  agreement  contained  in 
a  series  of  letters  within  that  stattite  i  Although  it  may  be 
taken  in  conjunction  with  the  subsequent  letters  that  passed 
between  the  parlies,,  it  still  required  a  stamp  as  an  order 
for  the  payment  of  money*  It  was  complete  the  moment 
it  was  wriiten  and  issued,  and  if  it  could  be  stamped  after- 
wards, the  object  of  the  statute  would  be  entirely  defeated, 
as  instruments  of  this  description  would  be  invariably  writ- 
ten on  plain  paper,  and  stamped  only  in  cases  where  it  ii 
necessary  to  give  them  in  evidence  before  a  jury. 

Lord  Chief  Justice  DAtLAS. — ^This  case  having  beea 
narrowed  to  one  point,  it  is  unnecessary  to  consider 
the  others  which  have  been  raised  in  the  course  of  the 
argument,  and  the  single  question  now  is,  whether  the 
instrument  adduced  at  the  trial,  of  the  SQth  of  Jugustp 
1816,  was  properly  stamped  or  not,  as  required  by  the 
65  Geo.  S.  c.  184.  Sched.  Part  I,  tit.  Bill  of  Exchange.  It 
has  been  admitted,  that  if  this  instrument  amounted  to  a 
bill  of  exchange,  it  could  not  be  stamped  after  it  had  once 
issued,  and  that,  even  if  it  were  an  order  for  payment  of 
money,  it  would  require  the  same  stamp,  and  fall  within  the 
principle  of  a  bill  of  exchange  within  the  provisions  of  that 
statute.  Docs  it  therefore  stand  on  a  different  footing  from 
a  bill  of  exchange !     By  the  55  Geo.  3.  certain  stamps  are 
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hnpoaed  oo  bills  of  exeiMMgt^  draftsy  or  orders  for  pvjrmtiit  1820* 
of  money  to  tbe  bemr  or  order.  These  instruments  sre 
ttientioiied  and  classed  together,  and  in  tbe  same  schedule, 
imposing  the  duty  on  tbem,  k  is  specified,  that  ^'aH  btHs»  ^^^''' 
dnfts,  or  orders,  for  the  payasent  of  any  sum  of  money  out 
of  any  particular  fund,  which  mayor  may  sot  be  aitailabte, 
or  upon  any  condition  or  contiiqpeflicy  which  may  or  may  not 
be  performed  or  happen,  if  the  same  shall  be  nwde  payable 
to  the  bearer,  or  if  the  same  shall  be  delivered  to  the  payee^ 
or  some  person  on  his  or  her  behalf,  it  sbaD  be  considered 
as  bills  of  exchange,  or  orders  for  the  payment  of  money 
within  the  Schedule  of  the  act."  It  seems  to  ine^  that 
tbe  general  provisions  of  the  statute  apply  to  this  instru* 
ment,  which  is  thereby  pot  on  the  same  footing  as  bills  of 
exchange,  or  orders  for  the  payment  of  money; — no  dis* 
tinction  can  be  drawn  between  bilk  or  orders  for  payment  of 
money  out  of  any  particular  fund  which  may  or  may  not  be 
available,  and  bills  given  for  a  specific  sum,  and  payable  cm 
a  given  day.  Without  saying  that  the  statute  was  intended 
to  alter  the  nature  or  quality  of  orders  payable  on  a  coo« 
tingency,  still,  on  taking  the  whole  of  it  tc^ther,  I 
think  it  is  quite  clear  that  they  were  intended  to  be  treated 
as  ordinary  bills  of  exchange.  But  this  case  is  not  to  be  dis- 
tinguished from  that  of  Firbank  v.  BelUa),  where  tbe  order 
was. given  by  the  bankrupt  to  the  defendants,  who  were  re- 
quested **  when  a  cargo  of  mahogany,  per  Regent,  was  sold, 
to  pay  over  to  Messrs.  Pease  and  Co.  1500/.  in  such  bills 
as  they  might  receive  from  the  sale  ;*'  and  it  was  there  de- 
cided, that  that  instrument  should  have  been  stamped,  as 
being  an  order  for  the  payment  of  money,  out  of  a  fund 
which  might  or  might  not  be  available  within  the  meaning  of 
the  statute.  So,  here,  the  defendants  were  requested  to  pay 
to  Cooper  and  Son  or  their  order  out  of  a  particular  fund  which 
is  prospective  and   contingent.    The  case  of  Firbank  v. 

(a)  1  Born.  4r  Aid,  36. 
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1820.        Bell  is  even  stronger  thsn  the  present,  for  here,  the 

der  WAS  in  the  bands  of  the  defendants  at  the  time  die  eider 
waa  given ;— there,  Fea$e  and  Co.  wrote  to  the  defendanta  n 
letter  enclosing  the  order  in  the  following  terms :  **  We  b^ 
your  attention  to  an  order  we  have  received  from  Mr.  Jfann 
upon  you,  for  the  payment  of  ISOOL^  when  you  have  effected 
the  sale  of  his  mahcgauy,  per  the  RegftUf''  in  answer  to  wfaich, 
the  defendants  acknowledged  the  receipt  of  the  ktlec  and 
order,  and  mid  ^  they  should  attend  to  it  immedialelx  irfker 
paying  themselves  3000/.,  which  they  were  previously  in  adp 
vance ;" — ^That  case  therefore,  is  precisely  similar  to  di^  pre- 
sent, for  it  did  not  consist  in  a  ^^gle  order  to  pay  money  ooi 
of  a.  future  fund  which  might  or  might  notbe  available,  but  oa 
two  letters,  the  one  contaiaii^g,  apd  the  other  acknowledpng 
the  receipt  of  the  order ;  and  in  delivering  the  judgment.of  the 
Court,  Lord  EUmborough  said,  '<  there  is  nothiqg  to  which 
the  name  of  an  i^reem^t  can  be  given,  if  you  do  not  pray  in 
aid  the  order ;  thjst  is  the  only  thiqg  by  which  the  bankrupt  b 
personally  implicated^  for  he  is  not  a  party  to  the  other's  let- 
ters/' Still,  however,  a  distinction  was  there  attempted  to  be 
drawn,  as  in  this  case,  as  to  the  subsequent  letters. — Let 
us  now  examine,  wbetber  this  case  be  dist^pguishable  from 
that,  -either  in  point  of  circumstance  or  principle.  Lorfl 
Elltnborough  there  proceeded  to  observe,  that  '*  the  order 
alone  affects  the  bankrupt,  and  that  amounts  to  nothing  more 
than  an  order  for  payment.  It  faUa,  then,  within  the  descrip- 
tion of  the  act  of  parliament,  namely,  an  order  for  the 
payment  of  money  out  of  a  fund  which  may  or  may  not  be 
available."  That  is  precisely  the  effect  of  the  instrument  in 
this  case,  and  his  Lordship  theo  went  on  to  say,  <*  it  was  the 
object  of  the  legislature  in  framing  this  provision,  to  treat  ss 
promissory  notes  and  bills  of  exchange,  and  to  subject  to  a 
stamp  duty,  such  instruments,  as  being  payable  on  a  contin- 
gency, or  out  of  a  particular  fund,  could  not  in  strictness  fall 
under  that  denomination/*  So  here,  on  adverting  to  the  distinc- 
tion which  exists,  independently  of  the  statute,  between  bills 
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of  exdiang^  and  orders  payable  at  all  events,  or  on  a  cootia^  ^  1820. 
g^^yf  jet,  they  are  both  placed  on  the  same  footinif  as  to  the 
stamps,  and  the  times  at  which  they  mnst  be  aflhed.  All 
that  now  remains  to  be  examined  is,  whether,  on  principle,  ^^^^^ 
diis  instrument  required  a  similar  stamp  to  the  order  in  the 
case  of  tifiank  ▼•  Bs//,  the  letters  there  were  not  taken  to 
be  in  conjunction  with  the  order  by  the  bankrupt,  and  con- 
stituting one  agreement;  there  is  therefore  a  laHacyin  the 
argument,  that  tiie  subsequent  correspondence  in  this  ease 
must  be  so  considered*  There,  die  order  was  absoloie  and 
complete  when  it  issued.  Every  order  is  not  meant  to  ope- 
rate as  an  agreement,  nor  does  it,  for  an  order  may  be  for 
the  payment  of  a  sum  of  money  on  a  contingency,  but  still  it 
is  complete  when  it  is  issued,  and  does  not  depend  on  whether 
the  other  party  afterwards  assented  to  its  adoption  or  not^ 
but  here,  the  order  was  absolute  and  complete  the  moment  it 
issued,  if  not,  the  subsequent  correspondence  m^t  bave 
tended  to  defeat  it,  bat  such  correspondence  does  not  even 
▼ary  the  order  in  any  way  whatever.  It  therefore,  ought  to 
have  had  the  proper  stamp  affixed  to  it  when  it  was  issued, 
nnd  as  the  order  was  equally  absolute  as  diat  in  Firbank  v. 
JBell,  although  here,  there  was  a  subsequent  correspondence 
between  the  parties,  still,  as  the  original  order  was  not  pro- 
perly stamped,  and  as  it  stood  on  the  same  footing  as  bills  of 
exchange,  payable  at  a  given  time,  I  think  it  wasliot  a(hnis- 
eible  in  evidence  at  the  trial. 

Mr.  Justice  Park. — In  order  to  come  to  a  conclusive 
opinion  in  this  case,  it  is  not  necessary  to  examine  the 
point  raised  at  the  bar  as  to  the  admissibility  of  Cooper 
as  a  witness ;  on  that  question,  therefore,  no  opinion  wh^t* 
ever  need  be  given.  I  agree,  that  if  this  order  had  been 
merely  preparatory,  or  not  reduced  into  writing,  parol 
proof  mq;ht  have  been  admissible,  but  when  it  is  ab^ 
solute,  and  m  writing,  there  is  an  end  of  such  proof,  and 
the  only  question  therefore  is,  whether  the  instrument,  as 
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1830.       idduoed  in  evidence  at  the  trial,  mam  propeilj  stamped  or 
^^        not.    It  lias  been  admitted  by  my  Brother  Hullock,  that 
«•  h  will  not  fall  within  the  provisbn  of  the  atatnte,  nnleas 

it  can  be  considered  as  a  bill  of  exchange.  Aldiough  it  does 
not  amomit  to  n  bill  or  order,  aocordiog  to  old  authorities,  or 
^as  considered  as  socbiio  prior  cases,  it  being  made  payable 
on  a  contingency ;  still,  by  the  65  Geo.  8.  c«  184,  it  was  the 
clear  intent  of  the  legiskitiire  loimake  an  instrument  of  diia 
description,  subject  to  a  stamp,  similar  to  bills  of  exchange 
payable  at  a  specific  time,  and  for  a  given  sum.  Before  that 
statute,  orden  for  the  payment  of  money  out  of  a  particular 
fuad,  ^liich  might  or  aught:  not  be  evailable,  were  not  con- 
sidered as  legal  oidess,  but  they  are  now  placed  on  the 
same  footing,  as  orders  given  for  the  piqrmeUt  of  money  at 
all  events.  honi'Blknbormgh  censidered  itao  in  Fhbtmk 
V.  Bell,  because,  he  being  fully  aware,  that  the  order  there 
could  not  amcMint  to  a  legal  order  according  to  the  previous 
statutes  and  decisions,  said,  ''  it  was  die  d^tct  of  the  legis- 
lature in  finuntng  this  provision,  to  treat  as  promissory  notes 
and  bills  of  exchange,  and  to  sutyeet  to  a  stamp  duty,  such 
instruments,  as  being  payable  on  a  contingency,  or  out  of  a 
particular  fond,  could  not,  in  strictness,  iall  under  that  deno- 
mination.* That  case,  therefore,  goes  die  whole  length  of 
the  prssent.  Ab  to  the  subsequent  letter  on  the  2Srd  of  Jfril, 
1817,  confirming  the  original  order,.  Ithbk,  for  the  reasons 
assigned  by  my  Lord  Chief  Justice,  it  will  not  alter  die 
case,  for  the  only  question  is,  whether  the  instrument  of 
the  29th  of  Augtat,  1816,  was,  in  its  inception,  an  order  for 
the  payment  of  money,  I  am  of  opinion  that  it  was,  and 
consequently,  that  its  effect  couM  not  be  altered  by  die 
subsequent  correspondence. 

Mr.  Justice  BunBouo'H.-*-By  the  former  statutes,  bills  of 
exchange^  as  well. as  promissory  notes,,  drafts,  or  orders  for 
payment  of  money,  were  required  to  be. stamped  before 
tbeywere  signed  by  the  parties^  and  iha  only  question  bsre  m. 
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ivhether  the  55  Geo.  3.  c.  184.  Scbed.  Part  I,  WfakAi  hM  18M. 
stated  the  particular  stiimpfs  to  'be  tequifed  oti  'inltttid  bills  df  ,jBvm 
exchange,  adopts  the  chiMes  of  the  former  ^tat«teS|  \vhick  •• 

require  such'instrultients  to  be  statnped  at  the  tkdfe  of'tbeir 
execution.  The  SI  Geo.  3.  c.  €5|  -contains  a  sleeping 
clailse(a)  that  it  should  not  be  hwful  Yor  the  Cooattibsidnefli, 
or  their  bfficers  to  stamp  any  bill  or  note^  tfter'it  wtts  made, 
-to  Which  clause  the  56  Geo.  3.  c.  f84.  i.  7.  reftr^/  ils  4bei^ 
-it  tvas  Enacted/ that  the  power  ^ndprovisioiys  of -fbftnerMli 
should  extend 'to  that  shitilte(5).  On  aYdhncfk-tritakl  iof  thk 
cause  before  me,  at  the  Sittings  lifter  TrmHy  Teriii,  ISIS, 
•I  directed  a  Terdict  for  &e  plaintiff,  as  it  was  proved  that  an 
agreement  stamp  had  ^  been  piit  on  the  instf  umetit  h  t|u^stioii, 
after  it  bad  isstied;  andl  ^m  eatremelj  happy  to  find  llMit 
my  opinion  is  now  con6rmed/not  only  bytthta'Gourt,  -bat  by 
the  previous  case  of  Firbank  v.  Bell,  in  which'l  tbitok  Lofd 
Ellenborough  laid  dbwn  the  prittciple  by  which  this  case  must 
be  governed,  not  only  rightly,  but  with  great  clearness  ind 
perspicuity. 

Mr.  Justice  RicnABbsoif. — ^The  points  in  this  oa^ 
being  reduced  to  one,  namely,  whether  the  instrament  of  the 
29th  of  August  was  properly  stamped  or  not,  it  is  unneces- 
sary to  consider  whether  the  evidence  of  Cooper  was  ttA" 
misstble  at  the 'trial  or  not,  for  what  he  proved  had  been 
reduced  into  a  written  agreement,  on  the  faith  of  which 
the  advance  was  made.  Bills  of  exchange  and  pronofissory  ' 
notes  were  required  'to  be  stamped,  by  varions  statutes 
previous  to  the  55th  Geo.  3.  But  the  order  in  question 
could  not  be  considered  as  requiring  a  bill  stamp  under 
those  statutes,  still  however    it  b  expressly  made  so  by 


(a)  S.  19. 

(6)  And  by  the  37  Geo.  3.  e.  90.  duties  on  bills  of  exchange^  drafts, 
or  orders  for  the  payment  of  money  were  increased,  and  coutinned  in 
force  nntihthe  44  Gto.  3.  c.  98.  and  from  that  period,  the  only  regulatinc 
sUtate  if  the  55  Geo.  5.  c.  184. 
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1880*       the  latter  act^   for  after  the  respective  duties  are  there 


8WA«« 


cbaived  on  inland  bills  or  orders,  it  is  stated,   that    the 
Butts 
9.  following  instruments  shall  be  taken  to  be  biUs  or  orden 

for  the  payment  of  money,  within  the  intent  of  the  Sche- 
dule to  that  act,  inx.  bills  or  orders  for  the  payment  of 
money  out  of  any  particular  fimd,  which  may  or  may  not  be 
available.  Although  the  instrument  in  question  does  not 
amount  to  a  bill  of  exchange  in  a  commercial  point  of  mw, 
atill,  it  most  be  considered  so  for  the  purposes  of  the  revcBuc^ 
and  as  such,  cannot  be  stamped  after  it  is  made.  My  Bratfacr 
Hullock  has  uiged,  that  the  subsequent  letters,  and  the 
original  order  constitute  but  one  agreement,  and  thetefar^ 
that  this  case  is  distinguishable  from  that  of  FirbatJi  v.Bi/^ 
but,  after  the  29th  otJuguit,  two  letters  only  were  written 
by  the  bankrupts,  namely,  one  on  the  27th  of  Septemktr, 
which  merely  refers  to  the  order,  and  that  of  the  23rd  of 
^pril,  1817,  not  only  confirms  the  original  order,  but  requesU 
the  defendants  to  pay  the  balance  when  ascertained.  That  is  a 
complete  ratificatton  of  the  former  order;  and  is  consequently 
subject  to  the  same  objection,  namely,  the  want  of  a  stamps 
On  the  whole,  therefore,  I  am  of  opinion,  that  neither  of 
these  instruments,  when  adduced  at  the  trial,  were  propeily 
stamped,  and  consequently  that  the  assignees  are  entitled  to 
recover. 

Judgment  for  the  plaintiffik 

Mr.  Seijt.  HuUock  then  applied  for  a  special  verdict,  as 
to  the  admissibility  of  Cw^fer  as  a  witness,  but  the  Court 
observed,  that  the  plaintiffs  were  clearly  entitled  to  recover 
on  the  single  objection  as  to  the  stamp. 
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Brooke  v.  Endbbby  md  Oilpim.  ^Ju!^! 

This  was  i^n  action  of  auumpsit  for  naooej  knt,  noo^  Where  the 
paicL  had  and  received*  and  on  an  account  stated,  plsmtiff  kept 

•  geoerai  ac- 
count with  At 

The  defendant  Enderbjf,  pleaded  the  general  issue^  and  and  amy 
Gitpih  his  certificate,  under  a  commissioii  of  1>ankrupt»  which  j^^e^api^- 
was  admitted  bv  the  plaintiff. — ^The  cause  came  on  for  trial  n«r  with  ii.  for 

'^        .  a  limited  pe» 

before  Lord  Ohief  Justice  DoUm^  at  GuiUhaU^    al  the  liod,  and  re- 

Sittings  before  the  last  Easier  Term,  when  die  Jury  found  a  ptntion/wi£^' 

verdict  for  the  pUintiff  for  333/.  17$.  5d.  subject  to  the  i^^^l}^^ 

opinion  of  the  Court  on  the  following  case.r--The  defendant  plaintiff;  and 

Enderby,  by  indenture  bearing  date  the  84th  of  September,  became  bank- 

1807,  became  a  partner  with  Qilpin  in  the  several  bosi-  ^£ch^riod 

oesses  of  woollen  draper,  army  clothier,  and  army  agent,  for  ^®  account 

Continued  be* 
the  term  of  ten  years  from  the  day  of  the  date  thereof,  tweentheplain- 

Previously  to  that  year,  the  plaintiff  being  a  Lieutenant-Colo*  Held^thatpay- 
nel  in  liis  Majesty's  service,  employed  Gilpin,  the  defendant,  S*'jj[*tJ'*t*|^^ 
as  his  agent,  and  continued  so  to  employ  him  until  the  bank*  plaintiff  after 
ruptcy  of  the  latter  on  the  1st  of  April,  1819.     During  such  of  the  partner- 
time,  the  plaintiff  kept  a  running  account  with  GtVptn,  the  fng'be^n^^pV' 
latter  from  time  to  time  receiving  the  pay  and  allowances,  and  pfopriated  by 
,,..,,.  .         ,../*..        J      1  •       nimatthetima 

also  dividends  due  to  the  plaintm  on  stock  and  other  momes  to  any  partica« 

on  his  account,  and  from  time  to  time  making  payments  to  might  cooSder 

him  or  his  order:  the  plaintiff  being  in  the  habit  of  drawing  JJ*^^"?*^**)!^ 

on  Gilpiu  as  his  banker*    These  dealings  and  transactions  in  reduction  of 

appeared  by  an  account  kept  by  Gilpin  in  relation  there-  due  at  the  ex- 

to,  a  copy  of  which  accompaiued   this    case,    and  was  to  Jijljjf^^y^  ** 

be  considered  a  part  thereof,  and  to  be  taken  as  proof  of  the « and  that  he 

several    receipts,   payments,  and    items    therein    specified,  countable  to 

The  defendant  Gilpin,  from  time  to  time  furnished  copies  JSl^^Jj^^^J" 

ceived  by  if. 
•n  account  of  the  latter,  aubtequent  to  snch  expiration. 
VOL.  IV.  L   L 


A02  CA6t8  IN  TRINITY  TBRM, 

1890.        of  the  account  to  the  plaintiff.    GiVpin  carried  on  bosiness  in 
Brooks      ^^^  ^^^  ntme  only,  and  Enderby  never  interfered  in  it  to  the 
«.  knowledge  of  die  plaintiff,  nor  was  he  known  or  suspected  by 

him  to  be  or  have  been  a  partner  therein,  until  after  die  bank- 
niptcyof  Gi^in  on  the  Utofjipril,  1819*  The  plaintiff  and 
G^n  continued  to  deal  together  after  the  Mth  of  September, 
1817|  down  to  the  period  of  Gilpin's  bankruptcy,  in  the  same 
way  as  they  had  before  done,  and  the  account  between  them 
continued  to  be  kept  in  the  same  manner^  no  distinction  b^i^ 
made  as  to  die  time  before  and  after  the  24th  of  September, 
1817,  but  die  receipts  and  payments  prior  and  subsequent  to 
that  period  formed  part  of  one  general  account.  No  rest  was 
made  or  balance  struck  in  the  account  after  the  Ist  of  Jufy^ 
1816,  when  die  partnenhip  expired,  down  to  the  bankruptcy  of 
Gilpin.  During  the  existence  of  such  accounts  and  dealings, 
there  was  at  all  times  a  considerable  balance  due  to  the 
plaintiff.  No  notice  of  the  dissolution  or  expiration  of  the 
partnership  between  Gilpin  and  Enderby  was  given.  The 
sum  of  1773/.  9s.  4dF.  was  paid  into  Court  by  Enderby ^  &nd 
in  calculating  the  sum  to  be  so  paid  into  Court,  he  sought 
credit  for  all  sums  paid  by  Gilpin  to  the  plaintiff  after  the 
£4th  of  September,  iSll,  without  giving  credit  for  any  sums 
received  after  that  day  by  Gilpin  on  account  of  the  plaintiff, 
which  sums  so  received  by  Gilpin  on  account  of  the  plaintiff 
after  the  24th  September,  1817,  consisted  of  dividends  on 
stock  and  canal  shares  from  October,  1817,  to  January, 
1819,  amounting  to  the  sum  of  S06/«  10s.  5d.  The  verdict 
was  taken  for  the  amount  of  such  sums  of  money  and  in- 
terest calculated  up  to  the  20th  of  Jpril,  1820.  If  the  prin- 
ciple on  which  Enderby  had  calculated  the  sum  paid  into 
Court  were  correct,  it  was  admitted  on  the  part  of  the 
plaintiff,  that  1773/.  9s.4df.  so  paid  into  Court  by  him,  covered 
and  satisfied  the  whole  of  the  plaintiff's  demand  upon  him, 
with  interest  thereon. 

The  question  for  the  opinion  of  the  Court  was,  wbe- 
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<her  the  plaintiff  was  entitled  to  recover  the  said  sum  of  1B20. 

SSSl.  IJs.  5d.  or  any  part  thereof?   If  they  should  be  of  brookb 

opinion  in  the  affirmative,  the  verdict  was  to  stand,  or  be  e„  JJlg^y 
reduced  as  the  Court  should  direct,  otherwise,  a  nonsuit  was 
to  be  entered. 

The  case  came  on  for  argument  this  diiy,  when  Mr.  Serjt. 
HuUoek  for  the  plaintiff  submitted,  that  the  above  sum  of 
SSSL  175.  5d.  constituted  a  debt  due  to  him  during  the  ex« 
ifltence  of  the  partnership  between  the  defendants,  and  that 
it  had  not  at  any  time  been  discharged.    Enderby  cannot  now 
avail  himself  of  his  situation  as  a  dormant  partner,  and  take 
credit  for  the  payments  made  by  Gilpin  on  the  plaintiff's 
account,  without  at  the  same  time  debiting  himself  for  the 
sums  received  for  the  plaintiff  by  Gilpin  since  the  expiration 
of  the  partnership.    Although  Enderby  was  unknown  to  the 
plaintiff  to  be  a  partner  with  Gilpin,  he  was  equally  liable. 
The  plaintiff  dealt  with  Gilpin  as  with  a  banker,  and  a  person 
paying  money  may  appropriate  it  to  any  particular  debt,  but 
if  he  does  not  do  so  at  the  time,  the  creditor,  at  any  subse- 
quent period,  when  an  event  may  occur  to  raise  a  different 
state  of  things  between  the  parties,  may  apply  it  to  any  part 
of  his  demand  which  he  pleases :  Newmarch  v.  Clay  (a).  Gil- 
pin, therefore,  not  having  specifically  appropriated  any  of  the 
payments  to  discharge  the  old  balance,  the  plaintiff  is  at  liberty 
to  apply  the  same  in  discharge  of  the  subsequent  receipts,  in 
which  case,  the  sum  now  demanded  by  him  remains  due. 
The  rules  laid  down  by  the  Master  of  the  Rolls  in  Clayton^s 
case  (ft)  as  to  the  settlement  of  cash  accounts,  viz.  that ''  m  the 
absence  of  a  declaration  by  either  party  as  to^e  application 
of  indefinite  payments,  the  law  made  the  appropriation  ac- 
cording to  certain  rules  of  presumption  depending  on  the 
nature  of  the  debts,  or  the  priority  in  which  they  were  in- 

(«)  14  Ea$tf  t39,  (h)  1  Mcrh,  605.  et  aeq, 

LL2 
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l^SO.  curved,  tnd  (hat,  if  any  other  appropnatkm  was  made,  k 
.  J*^^  was  incumbent  on  the  creditor  to  declare  his  intontioii  at 
V.  _  the  time  of  pajment,"  are  not  sUrictly  applicable  to  die 
present;  — it  being  evident,  that  the  plaintiff  as  creditor, 
had  not  the  means  of  treating  these  accounts  as  dislioct, 
although  his  debtor,  Enderby,  was  enabled  to  do  so  at  the 
time  of  the  expiration  of  the  partaership.  There,  too,  it 
was  the  case  of  a  banking  account,  and  the  queaUoa  arose 
after  the  death  of  one  of  the  partnerSi  and  the  creditor  coUi- 
tonoed  to  deal  with  the  sunrinng  partners  with  a  full  know- 
ledge of  that  circumstance,  and  without  making  anj  appro- 
priation at  the  time  of  the  death.  Here,  howeyer,  the  pluB- 
tiff  was  entirely  ignorant  of  the  partaership  of  the  defeadanti^ 
or  its  expiratioHi  and  had  therefore  no  right  of  election. 

Mr*  Seijt.  Basanqueif  for  the  defendant  Enderby,  was 
stopped  by 

The  Court,  who  were  clearly  of  opinion,  that  Chnfton^t 
case  was  not  only  applicable  to,  but  must  govern  the  pre- 
sent,  as  in  point  of  prbciple  it  stood  precisely  on  tfie  saine 
ground.  Here,  too,  at  the  expiration  of  the  partnership, 
a  balance  was  due  from  GUpin  to  the  plaintiff;  and  it  appears 
Aat  Enderhy  has  paid  into  Court  nx>re  than  a  sufficient  aura 
to  satisfy  the  plamtiff*s  demand  at  the  expiradon  of  the  part- 
nership. 

Judgment  of  Nonsuit  (a). 


(«)  See  also  Bcdeiduan  ▼.  PwrchsM^  t  Bwm.  ^  Aid.  59»  where  Mr.  Jus- 
tice Baylmf  observed,  id.  45,  that  the  decisions  in  ConrU  of  law  de  onC 
break  in  upon  the  distinction  taken  in  CUnftme$  ease,  and  that  the  prin- 
ciple established  by  these  decisions  is,  that  where  there  are  distinct 
aeconnU  and  a  general  payment,  and  no  appropriation  made  at  the  linie 
of  such  payment  by  the  debtor,  the  creditor  may  apply  such  pay- 
ment to  which  account  he  pleases ;  bat  that,  where  the  aceomits  are 
treated  as  one  enUre  accoont  by  all  parties,  that  rule  does  not  apply  -,  and 
Air.  Justice  Abbott  said,  that  Cfayloii*!  case  was  decided  upon  great 
consideration,  and  was  an  authority  of  gr^at  weight ;  and  Mr.  Jastice 
Holreyd  added,  thpt  it  was  decided  on  the  oeudeit  principlesy  aad 
gOTarned  the  case  of  Bodenkam  t.  Purehat. 
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ToMLiMsox  and  White  «.  Shtnk.  Monday, 

Jooa  Itth. 

Mb.  Serjt.  Laivei,  io  the  last  Michoilnuu  Ttrm,  had  ob-  Wlienasha- 

laioed  a  rule  calling  on  the  Sheriff  of  E99es,  to  abew  cauie  ^.^HSjUH 

why  he  shonld  not  pay  over  to  the  plaintiffs  or  their  attorney,  ^*^>  ^^^  ^ 

531^  &.  6d.  being  the  sum  returned  by  him  on  a  writ  of  Jim  Ui  hands  ready 

Jacioi  issued  in  this  cause,  to  be  b  his  hands,  ready  to  be  paid  to  thepiain-^ 

to  the  plaintiflb,  and  that  he  might  pay  the  cosU  of  the  appli-  [^^bee?" 

cation*    The  motion  was  founded  on  affidavitSi  which  stated  paid  over, 

that  a  writ  of  Jieri  facias  was  issued  against  the  defisndant  at  miseondoctof 

the  suit  of  the  plaintiffs  on  the  dd  May,  IB19,  directed  to  ^^?uct^|^ol 

the  Sheriff  o(E$$ex,  and  indorsed,  to  levy  171/.  agabst  the  a  cominission 

effects  of  the  defendant.    That  the  Sheriff  levied  accordingly,  bsned  agaUift 

and  returned,  that  he  had  made  of  the  goods  of  the  defend-  l^^^o^S^ 

ant  106/.  «>.  6d.    501.  part  whereof,  he  had  retained  for  the  '^^^^^)  ^^. 
'^  '  under  whiek 

landlord  of  the  premises  for  one  yearns  rent;  that  he  had  re-  commiBsioa 

tained  2/.  I6s.  for  his  poundage,  and  that  he  had  the  reridue,  pUintifls  wai 

amounting  to  5S/.  &.  6d.  ready  to  be  delivered  to  the  plain,  If^^^^' 

tiffs.    It  appeared  that  the  warrant  under  Xhtjitrifacim  was  knew  and  did 

not  object  to 
received  by  the  sheiifi's  o£Bcer  at  Chelmiford,  on  the  4th  of  such  payment : 

May,  and  that  he  went  to  levy  on  the  same  day.    That  he  j^orated^to  m 

found  that  a  person  by  the  name  of  Cohen  had  possessed  ^"j^^f^"  ^^ 

himself  of  die  defendant's  effects  early  in  the  morning  of  the  plaintiff  to  ra- 

preceding  day,  under  a  deed  of  assignment  previously  executed  nent,  and  con 

by  the  defendant  to  Cohen,  for  the  purpose  of  securing  to  t^^beri^^ 

him  the    payment  of  150/.    due  from  the    defendant  to  not  liable  to 

pay  over  to  the 
Cohen,  who  Icept  possession  of  the  goods,  and  ordered  them  plaintiffs  the 

to  be  sold,  which  was  accordingly  done  on  the  10th  and  Uth  of  ^^ed  uThave 

May.    Previously  to  the  sale,  it  was  verbally  agreed  between  rec«l^ed  for 

Cohen  and  the  officer,  that  the  former  should,  in  the  first  turn. 

instance,  sell  a  sufficient  part  of  the  defendant's  property  to 

pay  off  his  own  demand  of  150/.  together  with  the  expences 

of  the  sale,  and  that  the  residue  should  be   sold  for   the 

sheriff  under  the  execution  at  the  suit  of  the  plaintiffs,  and 
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1820.        ^^  *•  "**  proceeds  thereof  should  be  paid  ofcr  to  the 
^-^        officer  on  their  behalf,   and  on  this  understanding  the  sale 
ToMLiHsoM    pr^^eed^d^  3nd  ibe  sheriff  accordingly,,  on  the  faith  of  this  pror 
Bunnv,       j^jje^  returned  that  he  had  received  the  sum  in  question.  On  the 
8th  of  May  a  docket  was  struck  against  the  defendant,  a  com- 
mission issued  on  the   ISth,   and  the  plainti£f,  Wkke,  was 
chosen  one  of  his  assignees.     On  the  14th  of  June,  Cohen, 
after  deductmg  the  150/.  due  to  him,  paid  oier  the  balance 
to  the  solicitor  to  .the  assignees  under  the  defendants  cora- 
inissioo,  who  was  appoipted  by  the  plaintiff  IVbUe  and  die 
other  assignee,  and  not  to  the  officer  as  he  had  promised,  b«t 
such  payment  was  made  without  the  privity  of  White;  and 
a  few  days  afterwards  an  action  was  commenced  against 
Cohen  in  the  name  of  the  assignees,  to  recover  the  mxmej 
'       retained  by  him  in  satisfaction  of  his  own  security.    Tbe 
rule  was  enlarged  until  this  Term,  in  order  to  ascertain  the 
event  of  the  action  against  Cohen,  in  which  the  assignees 
were  nonsuited,  being  unable  to  establish  the  petitioning 
creditors'  debt,  and  trading  of  the  defendant. 

Mr.  Seijt.  Pell  now  shewed  cause  on  behalf  of  thi; 
sheriff.  Although  he  has  returned  that  be  has  the  sum  in 
question  ready  to  be  paid  over  to  the  plaintiffs,  it  is  quite 
clear  that  it  never  came  into  his  hands  or  those  of  his 
officers,  or  any  other  person  on  his  behalf.  Besides,  the 
plaintiff  White,  proved  his  debt  under  the  commission 
which  issued  against  the  defendant,  and  was  appointed  one 
of  his  assignees.  This,  therefore,  amounts  to  a  reqognition  by 
him  of  the  payment's  being  made  to  the  solicitor  on  behalf  of 
himself  and  his  co*assignee.  At  all  events,  he  knew  Uie  facts, 
and  was  aware  that  Cohen  had  paid  over  the  sum  in  question 
to  the  solicitor,  at  least,  long  before  the  present  application 
was  made  against  the  sheriff.  Both  the  plaintiffs  proved  debts 
under  the  commission  against  the  defendant,  and  signed  an 
agreement  to  contribute  their  respective  shares  towards  the 
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coits  of  the  action  against  Coketh  io  cast  tho  validity  of  the        18S0. 
commiaaion  should  not  be  established. 

Mr.  Serjt.  Lawa,  in  support  of  the  rale,  submitted  that  the 
only  question  was,*  whether  the  above  circumstance  amonntr 
ed  to  a  recognition  by  the  plaintiff  White,  that  t|ie  sum  in 
question  might  be  paid  over  to  the  solicitor  under  the  d^ 
fendant's  commission^  so  as  to  exoneiate  the  sheriff,  althoi^ 
lie  had  returned  that  he  had  it  in  his  hands  ready  to  be  paid 
over  to  both  the  plamtiffs.  It  does  not  appear  that  they 
have  proved  under  the  commissioui  that  this  ^entical  sum 
vras  due  to  them,  or  whether  they  have  proved  for  joint  or 
separate  demands.  Although  the  sheriff  has  not,  in  point  of 
facty  received  the  money,  still  it  was  paid  over  by  the  con- 
nivance of  his  officer  with  Cohen.  The  sheriff  cannot  now 
be  allowed  to  contradict  his  return,  and  more  especially  so,  as 
the  commission  has  turned  out  to  be  a  nullity :  at  all  events, 
if  the  plaintiff  White  assented  to  the  payment  to  the  so- 
licitor under  the  commission,  it  could  not  bind  Tomlin$Qn, 
and  they  are  therefore  entitled  to  recover. 

But,  Per  Curiam:  the  only  question  is,  whether  there 
has  been  a  subsequent  assent  on  the  part  of  the  plaintiffs 
sufficient  to  recognize  and  ratify  the  payment  of  the  sum  in 
question  to  the  solicitor  under  the  commission  which  issued 
against  the  defendant.  The  sheriff,  in  fact,  has  never  re- 
ceived any  part  of  it,  and  it  must  be  a  strong  case  to  make 
him  liable  to  pay  it  over  to  the  plaintiffs.  Besides,  Tomtin- 
son  has  made  no  affidavit  that  he  was  not  aware  of  the  pay- 
ment over  by  Cohen  to  the  solicitor,  or  that  he  did  not  assent 
thereto.  It  appears  that  both  the  plamtiffs  proved  debts 
under  the  commission.  They  therefore  derived  a  benefit,  as 
the  bankrupt's  funds  were  increased  by  such  payment.  Under 
these  circumstances,  the  sheriff  cannot  be  considered  liable  to 
pay  over  the  money  to  the  plaintiffii,  and  the  present  rule 
must  therefore  be 

Discharged,  with  Costs. 


50S  CA^M  I^  TRINITT  TKBIi, 


Monday,  BroWN  0.  HoWABD. 

Jimt  It. 

Where  the  '  This  was  an  action  of  assumpsU.  The  first  count  of  the 
SeclaratioDof  declaration  stated,  tliatonthe  igth  of  Kavember,  1808,  in 
stateSTttathe    con«dcration  that  the  plainuff  would  retain  and  emploj  the 

emploTcd  the    defendant  to  lay  out  and  invest  certain  monies  of  the  plain- 
defendant  to  . 
faiTestandlay    ti£F,  in  the  purchase  of  an  annuity: — the  defendant  for  a 

tifi^B  money"iii    Certain  reasonable  reward  to  be  therefore  paid  him  by  the 

•"goSl  ami  Mf.  plaMtiflF,  undertook  to  lay  out  such  monies,  and  invest  them 

ficieutftecnrity,  in  a  ffood,  valid,  and  sufficient  security.    The  plaintiff  then 

which  he  pro*  «?       #  *  #  » 

mised  to  do,      averred,  that  he  delivered  to  the  defendant  the  ^um  of  406/. 

?r  bmcb  tiiat  ^^^ich  he  received,  and  invested  in  the  purchase  of  an  aoDiiity 

on  wlnvalM     ^^  ^®''  P*?*'*'®  *^  *®  plaintiff,  and  assigned  for  breach,  that 

and  fraudulent  the  defendant  did  not  lay  out  and  invest  such  money  on  good, 

aecuritv  *^^ 

Held,  that  the  valid,  and  sufficient  security,  but  on  bad,  invalid,  insufficient 

tattons^^a*^'  fraudulent  and  fictitious  security,  to  wit,  a  pretended  security 

*?^-^  Mff»' *******  ^^  certain  copyhold  premises,  whereof  one  AUton  pretended 

covery,  as  the    to  be  seised,  whereas,  in  fact,  Alston  was  not  seised  thereof, 

Sefendut  was^  ^^^  entitled  thereto ;— of  all  which  several  prembes  the  defend- 

the  gist  of  the  gmj  |iajj  notice.  There  were  two  other  counts  nearly  similar 
action,  al-         ^  "^ 

though  the  ac-  to  the  first,  and  a  fourth,  stating  that  tlie  defendant  under- 
tion  was  com-    ,     ,  ^    •         ,    *       •  .  ^.^  '  ,  -        f       ^ 

meuced  within  took  to  invest  the  plamtiff^s  money  on  the  security  of  a  free* 

Sfyl^'from  ^^^^  ®^^*®*  "^^^^^  ^^^  abandoned  at  the  trial.  The  defend- 
the  tune  it  was  ant  pleaded,  1st,  non  assumpsit,  and  2dly,  that  the  cause  of 

the  security       action  did  not  accrue  within  six  years, 
was  invalid, 
and  the  de- 
fendant knew        At  the    trial  of   the   cause,  before   Lord  Chief  Justice 
it  to  be  BO  at 
the  time  the      Dallas,  at  Westminster,  at  the  Sittings  after  the  [last  Hi" 

cranted.   Sem^  ^^^V  Term,    it  appeared,   that  the   defendant   was  a  certi* 

aises^of  fraud    ^^^^^  conveyancer;    and  that  Alston  had  no    title  what- 

tiie  statute  of     ever  to  the  copyhold  premises  in  question.    That  the  an-i 

runs  from  the 

time  the  fraud  is  discovered. 

QM«r«.^If  a  defendant  undertakes  to  invest  money  on  a  copyhold  security, 
It  amounts  to  a  wauanty  by  him  that  such  security  shall  be  valid  and  sufficient  f 
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nuitj  was  rqpiltrly  paid   from  November,  1808,  when  it       lead. 


K0WAH». 


was  granted,  to  February,  1814.  That  Alston  then  be-  ^^^^^^ 
came  iosoWent,  when  it  was  first  ascertained  by  the  plaintiff  ^  jT^ 
that  he  had  no  right  to  the  premises,  and  the  present  action  "^ 
was  commenced  within  six  jears  from  that  latter  period,  the 
writ  having  been  issued  in  January  last.  For  the  defendant, 
it  was  objected,  first,  that  there  was  no  express  agreement 
proved  to  have  been  made  by  him  to  provide  a  good  se- 
curity, or  that  he  would  warrant  it  to  be  so,  and  that  such  an 
undertaking  conld  not  be  implied  by  law,  and  secondly,  that 
the  breach  of  the  contract  took  place  in  1808,  when  the 
annuity  was  granted  and  the  securities  executed,  and  con- 
sequenUy  that  the  statute  of  Umitations  began  to  run  from 
that  time,  and  was  a  bar  to  the  present  action;  and  the  case 
of  Battley  v.  J^aulkener  (a)  was  referred  to.  As  the  decla- 
ration  alleged  that  the  defendant  invested  the  money  on  a 
fraudulent  security,  of  which  he  had  notice,  his  Lordship 
left  it  to  the  Jury  to  determine  whether  at  the  time  the  an- 
nuity was  n^otiated,  the  defendant  knew  that  Jlston  was 
not  entitled  to  the  premises.  He  observed,  that  it  was  the 
duty  of  the  plaintiff  to  enquire  into  the  fiicts,  or  examme  the 
court  rolls^  if  not,  that  he  was  guilty  of  negligence.  The  Jury 
found  that  the  defendant  had  notice  at  the  time  the  annuity 
was  granted,  that  Alston  had  no  right  or  title  to  the  premises, 
and  g^ve  a  verdict  for  the  plaintiff,  but  the  above  objections 
were  reserved  for  the  opbion  of  the  Court. 

Mr.  Serjt  Vaughan  in  the  last  Term,  obtained  a  rule 
nist,  that  this  verdict  might  be  set  aside,  and  a  nonsuit 
entered ;  and  submitted,  first,  that  no  count  in  the  decIaratioQ 
was  supported  by  the  evidence,  that  the  defendant  undertook 
to  invest  the  plaintifl's  money  on  a  good  and  valid  security. 
Such  an  undertaking  must  either  be  express,  or  resulting  from 
the  nature  of  the  employment.  When  the  sum  in  question 
was  left  with  the  defendant,  he  merely  undertook  to  lay  it 

(«)  ^Bam.  ir  Aid.  288. 
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1820.        out  00  the  specific  security  of  copjbold  premises,  but  be 

"^^"^        did  not  engage  that  it  should  be  sufficient.    The  plamtiff 

r»  continued  to  receive  14/.  per  cent  till   1814,  and  no  fraqd 

KowAEV.     ivhaCever  can  be  imputed  to  the  defendant.    But  tbe  Learned 

Serjeant  relied  mainly  on  the  second  objection,  viz.  that  the 

statute  of  limitations  was  a  bar  to  the  present  action. 

Mr.  Serjt.  Lens  and  Mr.  Scijt.  Pell  now  shewed  cause ; 
whether  the  declaration  be  property  framed  or  not,  looking 
at  the  situation  in  which  the  parties  stood,  the  law  raises  sn 
obligation  on  the  part  of  the  defendant  equivalent  to  a  war« 
ranty,  to  invest  the  money  entrusted  to  him  by  the  plaintiff  on 
good  and  valid  security,  although  there  was  no  express  nn- 
dertalcing  by  him  so  to  do.  The  plaintiff  had  no  knowledge 
whatever  of  the  validity  of  the  security,  but  left  it  entirely  to 
the  discretion  of  the  defendant,  who  received  a  remuneration 
for  obtaining  the  annuity.  Although  in  Short  v.  M'Car- 
*  thy.  (a),  where  a  breach  to  a  declaration  in  assumpsit  was 
stated  to  be,  that  the  defendant  omitted  to  make  proper  en- 
quiries at  the  Bank  of  England  on  the  sale  of  stock,  and  the 
omission  took  place  more  than  six  years  before  the  action 
was  brought,  but  the  discovery  of  the  injury  sustained  was  not 
made  until  within  that  period,  it  was  held  that  a  plea  of  the 
statute  of  fimitations  was  a  good  bar;  still,  that  case  is  dis- 
thiguishable  from  the  present,  as  there,  a  distinct  fact 
was  to  be  ascertained  at  a  precise  and  definite  time.  It 
was  therefore  a  particular  omission  by  the  defendant  not  to 
make  the  search  at  that  time.  Here,  however,  the  defendant 
knew  at  the  time  the  annuity  was  granted,  that  Alston  was 
not  possessed  of  the  copyhold  premises,  as  he  had  repre- 
sented to  the  plaintiff,  who  was  wholly  ignorant  of  that  fact. 
.As  long  as  the  annuity  was  paid,  the  plaintiff  could  have  no 
cause  of  action,  it  could  only  be  brought  when  default  was 
made.   In  Battley  v.  Faulkener  the  wheat  was  discovered  to  be 

(€}  3  Bam.  if  Aid,  62«. 
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unproductive  in  a  little  more  than  ^  jear  after  the  sale  took  1820. 
pbu:e,  and  the  breach  of  the  contact  was  l^no wi»  to  the  plain-  b^^""^ 
tiff  more  than  six  years  before  the  commencement  of  the  suit*  •. 

This,  however,  is  a  case  of  fraud,  and  must  be  so  considered, 
9S  itiyas  treated  .as  such  by  thfs  plaintiff  in  his  declaration ; 
and  the  Jury  found  that  the  defendant  knew  AUton^s  circum- 
stances, at  the  time  the  deeds  were  executed ;  that  the  se- 
curity offered  the  plaintiff  was  not  a  bonajlde  security,  and 
therefore  that  die  transaction  was  fraudulent.  There  is  no 
instance  m  which  the  statute  of  limitations  has  been  held 
jto  afford  agpod  defencje  in  cases  of  fraud.  But  the  con- 
^17  was  expressly  decided  in  the  South  Sea  Conypamf  v. 
fVymondsefl  (a) ;  find  although  Lord  Chancellor  King  there 
held,  tha^  ''  it  would  be  a  good  bar  if  the  fraud  were  dis- 
covered Qiore  than  six  years  before  the  bill  filed,"  still,  that 
observation  does  not  affect  this  case,  as  here  the  action  had 
been  .commenced  within  that  period.  If  this  had  been  a  sale 
of  timber,  and  it  was  known  to  the  vendor  to  be  unsound  at 
.the  time  of  the  sale,  and  the  defects  did  not  appear  till  more 
than  six  years  afterwards,  the  purchaser  would  have  no 
remedy,  unless  he  could  bring  his  action  within  six  years 
after  the  discovery,  although  there  was  a  breach  by  the  seller 
9t  the  tiipe  of  the  contract ;  but  as  he  was  then  aware  of  the 
defective  state  of  the  timber,  he  could  not  set  up  the  statute 
pi  limitations  as  a  defence.  So,  here,  the  Jury  found  that  the 
defendant  knew  the  circumstances  of  Alston  at  the  time  the 
annuity  was  granted,  but  his  insolyency  was  not  discovered 
till  nearly  six  years  afterwards. 

Mr.  Seijt.  VaughaUf  in  support  of  the  rule,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Dallas. — ^I  am  of  opinion,  that  in 
this  case  a  nonsuit  must  be  entered.    This  however  will  not 
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mo.  deprire  the  plaintiff  of  any  remedj  he  may  have  by  bringing 

^^^  another  action  grounded  on  fraud,  and  which  may  be  chaiged 

V.  in  the  declaration,  but,  as  to  the  propriety  of  audi  a  step,  I 


How  ABA 


now  decline  givmg  my  opbioo,  although  I  <hink  it  wovid  be 
attended  with  some  degree  of  difficulty.  Here,  the  dedara- 
tion  is  framed  in  asiunqmi,  and  the  promise  must  be  co-ex- 
tensive with  the  breach,  and  although  fraud  is  there  alleged, 
the  promise,  as  stated,  does  not  appear  to  me  to  amooot  to  a 
warranty  by  the  defendant  to  procnre  a  good  and  valid  secority 
on  investing  the  plaintiff's  money*  It  is  difficult  to  distinguish 
between  cases  of  negligence  or  fraud,  but  if  this  dedaratioa 
had  been  founded  on  the  latter,  the  statute  of  limitations 
might  possibly  have  been  no  bar ;  for  in  Bree  v.  Holbeek{a),  it 
was  insisted,  that  where  a  party  has  been  induced  by  fraud 
to  pay  money,  the  statute  of  limitations  does  not  run,  or  at 
least,  only  runs  from  the  time  when  the  fraud  is  discovered, 
and  several  cases  were  cited  in  support  of  that  position. 
Here,  however,  the  dedaration  merely  raises  an  imfdied  pro- 
mise by  the  defendant  to  lay  out  and  invest  the  plaintiffs 
money  in  a  good  and  valid  security,  it  extends  no  further. 
That  does  not  amount  to  an  express  warranty  by  tbe  ibrmer 
to  do  so,  at  all  events,  and  therefore  the  plaintiff  cannot 
recover  on  this  form  of  declaration.  Besides,  the  case  of 
Short  V.  McCarthy  J  appears  to  me  to  be  expressly  in  point. 
'  Hiat  was  an  action  of  aaumptii  against  an  attorney  for 
negligence  in  omitting  to  make  enquiries  as  to  stock,  stated 
to  be  standing  in  the  names  of  certain  persons  in  the  Bank 
of  England,  and  the  omission  having  taken  place  more  than 
six  years  before  the  commencement  of  the  action,  ahhougb 
not  discovered  till  within  that  period ; — ^the  statute  of  limita- 
tions having  been  pleaded,  it  was  held  a  good  defence  to  the 
action.  Here,  too,  the  plaintiff  was  guilty  of  negl^;ence 
in  not  having  ascertained  whether  Alston  had  any  interest  in 
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the  copyhold,  as  was  stated  by  the  defendant  at  the  time  the 
annuity  was  granted. 

Mr.  JostieePARK. — lam  of  the  same  opinion.  Although 
this  is  a  case  of  great  hardship  on  the  plaintiff,  and  I  shoald 
have  been  induced  to  (avoor  him  at  Nisi  Prius,  still,  1  do  not 
see  how  the  Court  can  go  out  of  the  statute^  or  the  cases 
fliat  have  been  decided  upon  it.  By  the  former  it  is  bk^ 
pressly  enacted  (a),  that  **  all  actions  of  accoanti  and  upon 
the  case,  shall  be  commenced  and  sned  within  six  yean  next 
after  the  cause  of  such  action  or  suit,  and  not  after."  Here> 
the  gist  of  the  action  is,  that  the  defendant  took  an  improper 
security.  In  Batiley  v.  Faulkener,  Mr.  Justice  Best  observed^ 
that  (ft) ''  the  only  question  was,  when  the  cause  of  action  ac- 
crued, for  that  the  statute  then  attached,  and  he  thought 
that  the  cause  of  action  accrued  the  moment  the  defendant 
failed  to  perform  that  which  he  agreed  to  do."  That  ob- 
servation appears  to  me  to  be  well  put,  and  not  easily  got 
over.  But  the  subsequent  case  of  Short  v.  McCarthy,  is 
undistinguishable  from  the  present,  except  as  to  the  nature 
of  the  property,  the  one,  consisting  of  stock  in  the  Bank  of 
England,  and  the  other  of  copyhold  premises,  which  were 
stated  to  belong  to  a  certain  and  named  individual. 

Mr.  Justice  BuRROUOH. — It  appears  to  me  to  be  un- 
necessary to  decide  this  case  on  any  other  ground  than  that 
the  declaration,  as  framed,  does  not  meet  the  plaintiff's  case. 
He  might  have  searched  the  Court  Rolls  of  the  Manor  at 
any  time  after  the  securities  were  executed,  and  might  then 
have  maintained  an  action  against  the  defendant  on  shewing 
that  his  annuity  was  not  well  secured,  but  that  on  the  con- 
trary the  defendant  had  taken  a  fictitious  and  invalid  security. 

Mr.  Justice  Richardson. — I  also  abstain  from  giving 


1820. 

Brown 

V. 

How  A  an. 


(fl)  si  Jsc.  1.  €.  16.  <•  S.- 


^(})S  Burn,  t^  Aid.  995. 


514  CAAKS  IN  T1IIV1TT  TBRHf, 

1820.       any  opinion  u  to  whether  the  prombe,  u  stated  inftke  de- 
''^^^        darationi  amounts  to  a  warranty  by  the  defendant,  bat  Awk 
o-  that  the  statute  of  limitations  operates  as  a  bar  to  the  plain- 

^^"^*  tiff's  recovery  m  this  action.  The  declaration  is  founded  on 
a  promise,  and  the  breach  of  the  contract  is  the  gist  of 
the  con^Iaint.  It  appears  to  me,  that  the  contract  was 
broken  when  the  money  was  invested,  and  the  aecuriliea  com- 
pleted ;  and  the  late  cases  of  Battky  v.  Faulkener,  and  Short 
V.  McCarthy,  are  conclusive  on  the  question  as  to  the  effect 
and  meaning  of  the  statute. 

Rule  absdute  for  a  Nonsuit. 


Taeiday,        EooE,  Demandant;  Taylor,  Tenant;  Warken  and 
^"^^^^       ^  Wife,  Vouchees. 

The  writ  of  Mr.  Serjt.  Vaughan  moved,  that  the  writ  of  entry  in  this 
Swy  marbe  "^covery,  which  was  suffered  in  MichaelmasTevm,  56  Geo.  3. 
lSbSn*Uie  ^S^**  ^  amended,  by  making  one  Harris  the  Demandant, 
name  of  the  and  Edge  the  Tenant,  on  an  affidavit  which  stated,  that  the 
and  transpof-    Wrong  names  of  the  parties  had  been  inserted  by  mistake; 

teSwt^^onM  ^•^  *«y  ^«^®  *"  «'»^«*  «"<>  ^'i"*ng  ^<>  accede  to  the 
affidavit  that  amendment  as  prayed  for.  He  cited  Pieott  on  Ream' 
all  the  parties    .  .  •  , 

interested  were  ries(a),  to  shew  that  amendnients  of  this  description  had 

sentmg^  the   b^®°  frequently  allowed,  and  observed,  that  the  writ  might 

amendment,      fee  re-sealed  as  a  matter  of  course,   at  the  office  pf  the 

Cursitor,  in  case  the  Court  should  grant  the  amendment, 

which  merely  amounted  to  a  correction  of  a  mistake,  and 

the  alteration  and  transposition  of  the  names  of  the  parties. 


(«)  Page  170. 
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The  Court  were  at  first  inclined  to  think,  tliat  the  writ       1820. 


Kdge, 


could  not  be  amended ;  and  they  reprobated  in  strong  terms, 

the  extteme  carelessness  with  which   these   important  do*    Bemaudant. 

cuments  were  executed ;  but  eventually 

Allowed  the  Amendment  (a). 

(a)  By  the  statate  8  Hen.  6.  c.  tS,  this  Court  is  autborised  to  amend 
tbe  mUpritioo  of  th«  clerk,  in  a  fine  or  recovery,  and  a  mistake  in  a 
writ  of  entry  may  be  amended,  wbcn  it  was  occasioned  by  such  mis- 
priakm,  and  therejs  something  to  amend  by.  Sec  f  Tldd,  7th  edit.  7dS ; 
and  in  OMf,  Demandant,  Griffs  Tenant,  P«ad,  Vouchee,  1  J3o9«  if  Pul.tST^ 
a  mistalie  in  the  writ  of  entry  was  amended  by  the  deed  to  lead  the  uses. 
So,  in  H^W«r,  Demandant,  HtU,  Tenant,  HfMtf tae, Vouchee,  S  Bm.  Sf  Pul. 
560,  a  recovery  was  amended,  by  tnaerling  a  new  parish  in  the  same 
county,  in  the  writ  of  entry,  on  an  affidavit  of  intention  to  pass  all 
lands  in  that  connty,  and  that  all  the  parties  interested  were  assenting. 
So,  a  return  to  a  writ  of  entry  was  amended  by  adapting  it  to  the  time 
of  taking  the  acknowledgment.  l/tMf,  Demandant,  MiUme,  Tenant, 
5  Taunt.  259.  But  a  Writ  of  entry  in  a  fine  was  refused  to  be  amended, 
by  hiserting  the  word  **  tithes,"  where  the  word  **  hereditaments,"  in 
the  deed,  and  which  was  supposed  to  include  them,  was  confined  to 
hereditaments  appurtenant  to  land.    PhiUip$  v.  Jonea,  3  Bos.  4*  Pal.  36S. 


Saufson  and  Others,  Assignees  of  Cook,   a  Bankrupt,      Tuesday, 
i;.  BuRTOir  and  Others.  June  is. 

This  was  an  action  of  assumpsit,  on  a  guarantie.    The  first  in  uiumprii^ 

count  of  the  declaration  stated,  that  Cook,  the  banlcrupt,  be-  ^^TdwSJSion 

fore  the  making  the  promise  of  the  defendants,  had  in  his  *^j^^  *^^  ^^^ 
,  .  .  defendants  un« 

possession,  as  a  warehouseman,  at  a  certain  magazine  of  his,  dertook  to  in- 
demnify A, 
from  holding 
goods  in  his  warehouse  on  their  behalf,  nnd  delivering  tke  aame  up  to  them 
when  retpusted  $o  to  do.    On  production  of  the  instrument,  it  appeared  that 
the  defendants  only  guaranteed  him  for  holding  the  goods  In  his  warehouse  on 
their  behalf :— Held,  that  this  was  no  variance,  as  it  most  be  implied,  that  he 
was  to  deliver  them  up  to  the  defendants. 

Goods  taken  under  an  execution  against  A.  which  had  been  in  his  possession 
more  than  two  months  before  issuing  a  commission  against  him,  may  be  consi- 
dered as  his  property,  under  49  Ofo.  3.  e.  1«1.  «.  «,  and  may  be  described  as 
such  in  a  declaration  of  assumpaU  by  his  assignees,  on  a  guarantie  given  by  the 
defendants  to  the  bankrupt. 
Held  also,  that  a  guarantie  is  merely  a  contract  to  indemnify  npon  a  contin- 

?;ency,  and  being  in  the  nature  of  a  claim  for  unliquidated  damages,  it  cannot 
brm  the  subject  of  a  mutual  credit,  under  5  Geo.  2.  c.  SO.  s.  28. 
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1820.        ^'^^  balf-bamk  of  gunpowder,  before  then  ahipped  by 
"-^^         the  defeoduiU  to  Pfymouih^  for  one  David  Aniwm^  and 
Sampson      ^|^^^^  ^  cootidenition  that  Cook  would  hold  the  powder  in 
BvRTov.      ^^  magazme,  on  behalf  of  the  defaidanU,  and  wcmid  pot 
tqf  the  same  to  them  when  requested  ao  to  do,  diey  gua- 
ranteed to  indemnify  Cook,  and  save  him  harmless  from  any 
responsibility  in  so  holding  the  powder  m  the  said  magaiine 
on  their  behalf,  and  so  giving  it  up  to  them  when  requested, 
and  to  pay  him  the  freight  of  SL  then  payable  in  respect 
of  the  powder,  and  the  expences  of  keeping  the  same  in 
his  said  magazine.    The  plaintiffs  then  averred,  that  Cook 
did  bold  the  gunpowder  in  his  magazine,  on  behalf  of  Ae 
defendants,  and  afterwards  gave  up  and  delivered  the  same 
.  to  them,  and  assigned  for  breach,  that  they  did  not  gua- 
ranty or  indemnify  Cook  from   responsibility  in  so  hoidtng 
the  powder  on  behalf  of  the  defendants,  and  giving  up  die 
•ame  to  them  when  requested  so  to  do ;  that  in  consequenos 
thereof,  Andrews  brought  an  action  of  trover  against  Cook,  in 
the  Court  of  Exchequer,  for  the  recovery  of  damages  in  re- 
spect of  CooVn  having  so  held  and  given  up  the  powder  to 
the  defendants,  and  recovered  231/.  14s.  6d,  damages  and 
oosts,  against  Cook,  and  that  such  proceedings  were  after- 
wards had  upon  the  judgment,  that  divers  goods  and  chatteb 
of  Cook,  of  the  value  of  SiOOL  were  seized  and  taken  ni 
execution,  under  a  writ  of  fieri  facias  issued  on  die  ju^* 
.  ment  against  the  goods  of  Cook,  which  were  afterwards  sold 
by  the  sheriff  for  a  small  sum  of  money,  so  that  the  defend- 
ants have  not  indenmified  Cook  against  the  said  responsibi- 
lity and  loss,  or  any  part  thereof,  but  have  wholly  neglected 
so  to  do.    The  second  count  stated,  that  in  consideration 
that  Cook  would  give  up.  the  powder  to  tl|e  defendants,  they 
promised  to  mdemnify  and  save  him  harmless  from  any  da- 
mage on  account  of  his  so  giving  up  the  same,  and  ss- 
signed  for  breach  that  they  did  not  do  so.    The  third  count 
was  similar  to  the  second,  except  in  stating,  that  Cook  bad 
given  up  the  powder  to  the  defendants,  and  that  the  goods 
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token  by  Jndnm,  under  the  writ  of  jSeri  facias,  were  taken  1820. 

"  as  and  for  the  goods  of  Cook.''     To  these  were  added  sampsow 

counts  for  warebouso-room^  and  the  usual  money  counts. —  BuinroM» 
Plea,  General  Issue. 

At  the  trial  of  the  cause,  before  Mr.  Baron  Wood,  at  the 
last  Assizes  at  Exeter,  it  appeared,  that,  in  the  months  of 
March  MdJprilf  1817,  the  defendants,  according  to  two 
orders  received  from  one  Andrews  at  Plymouth,  shipped 
for  him^  eighty  half  barrels  of  gunpowder,  which  were 
received  into  the  magazine  of  Cook,  a  merchant  and  ware** 
houseman  there,  by  the  direction  o(  Andrews  \  that  the  de- 
fendants, in  May,  1817,  having  ascertained  i^ivX  Andrews 
was  insolvent,  in  order  to  stop  the  powder  in  transitu,  wrote 
to  Cook,  to  whom  they  had  previously  been  in  the  habit  of 
selling  powder,  requesting  him  to  detain,  on  their  account, 
the  powder  which  had  been  sent  by  them  to  Andrews, 
and  they  also  forwarded  the  following  guarantie  addressed 
to  Cook: — 

*^  London,  22nd  May,  1817. 
**  We  do  hereby  guaranty  you  for  any  responsibility  in 
holding  in  your  magazine,  on  our  behalf,  eighty  half  barrels 
of  gunpowder,  shipped  by  U9^  to  Plymouth.  The  freight 
of  SL,  and  expences  of  magazine,  we  agree  to  pay  you  ii| 
consequence." 

Signed  by  the  defendants. 

Cook,  being  at  this  period  indebted  to  the  defendants,  on  hb 
private  account,  agreed  to  hold  the  powder  for  them,  and,  iq 
the  month  of  June  following^  he  caused  it  to  be  delivered  up  to  ^ 
them  in  consequence  of  the  above  guarantie.  Soon  after  this 
period,  Andrews  v/as  declared  bankrupt;  but  his  commission 
being  superseded  in  January,  181Q,  he  demanded  the  powder 
of  Cook,  and  commenced  an  action  of  trover  against  him  in  Hir 
lary  Term  in  that  year,  and  as  he  did  not  defend  it,  final  judg- 
ment was  signed  against  him  in  the  JlficAcre/ma^Terra  folio  wing,* 

VOL.  IV.  MM  '         ' 
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1820.        for  ZSll.  14f.  ^.,  and  execution  was  levied  oo  kk  goods  to 
Sakjmon      ^^^^  amonnt,  on  the  Slst  of  November  in  that  year.    A  com- 
«•  mission  of  bankrupt  was  issued  against  Cook^  on  the  18tb  of 

February f  1819;  on  an  act  of  bankruptcy  committed  by  him 
in  the  month  of  Jpril  1818.  It  also  appeared,  that  Cook  was 
indebted  to  the  defendants  in  the  sum  of  256/.  2f .  7^ 
being  the  amount  of  two  of  his  acceptances,  which  had 
been  dishonoured  by  him  and  provided  for  bytliero,  audi 
wliich  latter  sum  was  due  to  them  on  the  balance  of  ac- 
counts at  the  time  of  the  bankruptcy.  For  the  defendants 
it  was  objected,  first,  that  the  deckration  could  not  be 
supported  by  the  guarantie  offered  in  evidence,  inasmuch 
as  the  latter  « as  a  guarantie  to  Cook  for  any  responsibility 
in  holding  the  powder  in  his  magasine  ;  whereas  it  was  stated 
in  the  declaration,  not  only  that  he  should  hold  the  powder, 
but  give  up  the  same  to  the  defendants,  when  requested  so  to 
do.  Secondly,  that  the  declaration  stated  the  goods  takoi 
under  Andrews*  execution  to  have  been,  the  property  of 
.Cook,  the  bankrupt,  whereas  at  that  time  they  werQ  the 
property  of  his  assignees.  And  lastly,  as  the  defendants 
claimed  to  be  allowed  against  their  guarantie,  if  enforced^ 
their  demand  against  Cook,  on  the  two  outstanding  bills  ac- 
ceptcd  and  dishonoured  by  him,  with  interest  due  thereon 
up  to  the  date  of  the  commission,  on  the  ground  of  mutual 
credit^  they  were,  consequently,  entitled  to  set  it  off,  un* 
der  the  5  Geo.  2.  c.  30.  s.  28.  (a).  Tlie  learned  Baron 
intimated  an  opinion,  that  as  to  the  first  point,  the  guarantie 
was  in  substance  set  out  in  the  declaration^  as  it  in  terms 
implied  a  promise  by  Cook  to  give  up  the  powder  to  the 
defendants,  as  it  would  be  nugatory  to  suppose  that  he  was 
only  to  hold  it.  He  al^  thought  that  the  other  objections 
were  not  tenable,  but  reserved  them  all  for  the  coosideratioo 
of  the  Court.  The  Jury  having  accordingly  found  a  verdict 
for  the  plaintiffs  for  2651., 

Mr.  Serjt.  Vaughan,  in  the  last  Term,  obtained   a  niio 

(a)  See  that  section,  ante,  toU  i.  pa^e  452. 
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ftni,  that  it  might  be  set  ande^  aod  a  Qoosmtintesied;  and       1830. 

subinitt6d>  first,  that  there  was    a  variance    between  the     siitmoti 

guarantie  as  proved,  and  that  set  out  in  the  declaration.    Se-      „  *• 

BuaTOiia 
condlj.  That  the  commisrion  issued  against  Cook,  in  Pe- 

bruary,  1819,  bad  relation  to  the  act  of  bankruptcy  conti- 
mitted  by  him  in  the  month  otJpril  preceding,  and  there- 
fore that  the  goods  vested  in  the  assignees  from  that  time, 
and  shodd  have  been  so  described  in  the  declaration ;  or 
that,  at  all  events,  they  were  their  property  when  they  were 
taken  under  the  execution  sued  out  by  Andnwi.  Laitly, 
That  as  it  appeared  at  the  trial,  that  there  had  been  dealings 
between  the  defendants  and  Cook  previously  to  the  guarui* 
tie,  and  that  he  was  their  debtor  when  it  was  given ;  they  were 
entitled  to  set  off  the  «um  so  due  to  them  on  his  dishonoured 
acceptances,  as  constituting  a  mutual  credit,  within  the  cases 
of  Olive  V.  Smith  (a),  Camming  v.  Forrester  (b),  and  French 
V.  Fenn{c).  Besides^  the  gunpowder  in  question  was  of  a 
certain  value,  and  the  damages  tbe  plaintiffs  had  sustained 
were  specifically  set  out  in  the  declaration. 

Mr.  Serjt.  Pell,  and  Mr.  Serjt.  Bosanqua,  now  shewed 
cause;  and  as  to  the  first  objection,  observed,  that  there 
were  two  letters,  subsequent  to  the  date  of  die  guarantie, 
produced  at  the  trial,  which  clearly  shewed  that  the  intention 
of  tiie  parties  was  for  Cook  to  hold  and  deliver  up  the 
powder  to  the  defendants  (({)•      Besides,  the  learned  Judge 


(a)  5  IVtamf.  56.  (6)  1  Mwk  4*  SeUo,  494. (c)  iCooke'i  BmA* 

Lawt,  7tb  edit  536. 

{d)  The  first  of  these  letters  was  dated  on  the  S9tb  of  Jume,  1817,  signed 
by  one  of  the  defendants,  and  addressed  to  CooiEc,  in  which  he  stated  that, 
'*  respecting  Andrm$j  we  (the  defendants)  shall  argue  the  matter  urith  th« 
Commissioners.  Yon  {Cook)  are  not  answerable,  as  we  guaranty  you,  and 
yon  have  only  acted  legally  in  ghing  up  the  gunpowder,  having  received 
our  attorney's  notice,  and  as  AndrewB  had  nerer  had  possession  of  the 
gunpowder,  nor  had  broken  bulk."— -The  second  was  dated  on  the  litU 
of  Jiiiy,  1817,  signed  by  the  defendants,  and  addressed  to  Cooky  stating, 
**  that  dndfucs  had  jnst  agreed  with  his  creditors  topay  lOs.  ia  the  pound, 
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there  obse^ve^i  that  it  was  nugatory  to  suppose  that 
he  was  merely  to  hoM  it  for  them.  Secondly,  The  goods 
were  properly  described  in  the  declaration  to  be  in  die 
posseflBion  of  Cook,  aitd  not  his  assignees.  He  had  ^ 
right  to  retain  the  powder,  as  against  all  persons  but 
them;  fVebb  v.  Fox  (a),  Fowler  v.  Down{b);  and,  at  all 
events,  bad  a  special  property  in  it,  with  reference  to  any 
nets  that  Jndrem  might  pursue.  Besides,  in  the  third 
count  of  the  declaration,  the  powder  was  stated  to  hare  been 
^iven  up  to  the  defendants,  ^'  as  and  for  the  goods  of  Cook.*' 
But  further,  by  the  49  Geo.  S.  c.  121.  s.2,  all  executions 
against  the  goods  of  a  bankrupt  are  protected,  if  bond  jUt 
levied  more  than  two  months  before  the  date  and  issuing  of 
the  commission ;  and  it  appears  that  no  commission  had 
been  issued  against  Cook,  until  nearly  three  months  had 
elapsed  from  the  time  that  Andrews  dued  out  his  execution. 
Thirdly,  The  claim  of  the  defendants  against  Cook,  for  the 
sum  due  by  him  on  the  dishonoured  bills  before  his  bank- 
ruptcy, cannot  be  considered  as  a  mutual  credit,  so  as  to 
entitle  them  to  set  it  off,  under  the  5  Geo.  2.  r.  50. 
When  the  guarantie  was  given  by  them  to  Cook,  it  merely 
gave  him  a  possibility  of  a  claim  in  the  nature  of  unli- 
quidated damages,  in  case  the  guarantie  should  be  broken. 
The  defendants  had  their  remedy  by  action  against  Cooky 
for  the  sum  due  to  them  before  that  instrument  was  given. 
Jf  either  he  or  the  present  plaintiffs  had  been  made  de- 
fendants, the  guarantie  could  not  have  been  available 
in  the  nature  of  a  set-off.  The  case  of  Gleunie  v.  Ed- 
mundsic),  has  a  strong  resemblance  to  the  present,  as  to 


so  that  they  would  now  apply  to  you  (Cook),  and  Andrtws  wUl  tct 
at  they  choose  -,  but  you  are  guaranteed  legal  steps  by  118,  and  we  sboald 
employ  our  own  attornies  for  you.  \l^e  shall  credit  you  with  not 
and  boat-hire ;  the  freight  has  also  been  agreed  for.  If  you  have  a 
receipt,  we  shall  credit  you ;— and  send  your  account,  chafing  the 
magazine  rent/' 

(«i)  7  term  Rip.  591,-— (6)  1  Bos,  ^  Pui,  44 (r)  4  Tauni.  775. 
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whether  the  gulirantie  in  queAtion  can  form  the  subject  of  i        IdSKt 
mutual  credit.     There,  the  bankrupts  were  indebted  to  Iht      c^^^^^^ 
defendant,  an  underwriter,  for  premiums  of  insurance^  tbf  »• 

amount  of  which  was  proved  under  the  commissioni  and  a 
loss  accrued : — It  was  held,  that  the  latter  was  not  entitled  to 
set  off  the  amount  of  such  loss  agamst  the  amount  of  pre- 
miums ;  that  it  was  not  a  mutual  credit ;  and  that  the  loss 
was  only  a  possible  debt.  Olive  v.  Smith  waa  decided  on  a 
different  principlci  as  there  a  mutual  trust  was  created. 
Herci  however,  a  mere  guarantie  was.given,  which,  if  broken, 
might  by  possibility  subject  the  defendants  to  liability,  in  an 
action  by  Cook  to  recover  damages  for  the  breach  of  it. 
That,  therefore,  amounts  neither  to  a  case  of  mutual  trust 
nor  mutual  credit.  In  Crawford  v.  Stirling  {a),  it  was  deter- 
mined by  Lord  Ellenborough^  that  where  A.  guarantees  the 
payment  of  goods  furnished  by  JB.  to  C,  and  B*,  upoii  the 
insolvency  of  C.  admitted  the  amount  of  the  goods,  and  of 
his  consequent  liability — such  amount  could  not  be  set  off  ' 
in  an  action  by  A.  agamst  B*  So,  here,  the  gunpowder  was 
the  property  of  Andreim,  and  not  of  Cook ',  and  th^t  last 
case  is  decisive  to  shew,  that  a  guarantie  being  in  the  nature 
of  unliquidated  damages,  cannot  be  considered  as  a  mutual 
credit,  and  capable  of  being  set  off  under  the  5  Geo.  2. 
f .  SO.  s,  48. 

Mr.  Serjt.  Fatighan  and  Mr.  Serjt.  IJullock,  in  support 
of  the  rule,  contended,  first,  that  no  count  of  the  declarar 
tjou,  whether  taken  collectively  or  severally,  was  sMstaioable 
t>y  the  guarantie.  as  given  in  evidence — as  it  n^erely  authorised 
Cook  to  hold  the  powder  on  ^iccount  of  the  defendants — 
it  was  not  mtended  to  encrease  his  liability,  by  giving  it 
up  to  them,  and  it  cinnot  be  implied,  from  the  terms  of 
the   instrument,   that  he  was  bound  to  do  so.    The  other 
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18tO,  ktten  given  in  cTidence^  were  written  after  the  powder  was 
•ammov  P^^"  "P'  "°^  therefore  could  not  be  called  in  aid,  for  the 
•^  purpose  of  eiplaining  the  guarantie.  Besides,  the  powder 
was  in  fact  the  property  of  Jndrews,  and  vested  in  him  at  die 
time  the  guarantie  was  given.  If  he  had  indemnified  CooXr, 
the  latter  would  have  held  it  fo(  the  benefit  of  the  owner; 
bat  the  defendants  are  in  the  situation  of  third  persons,  and 
if  the;  had  indemnified  Cook  in  delivering  up  the  property 
to  them,  it  would  not  only  have  varied  his  liability,  bat  ex- 
tended his.  engagement.  Besides,  the  powder  was  in  iron- 
mtUf  and  Cook  was  nferely  desired  to  hold  it  in  his  magazine, 
on  account  of  the  defendants ;  that,  therefore,  is  distinct 
from  indemnifying  him  on  his  giving  it  up  to  them.  If  he 
had  with-held  it,  and  the  defendants  had  brought  an  action 
against  him  for  not  giving  it  up  to  them,  sucli  action  could 
not  be  maintained  on  the  faith  of  the  guarantie  in  question. 
A  contract  must  either  be  stated  in  the  exact  languid  m 
which  it  is  framed,  or  according  to  its  substance  and  legal 
effect.  BrUiow  v.  Wright  (a).  Here,  the  guarantie  is 
stated  as  an  entire  contract  in  the  declaration,  and  the  sab- 
sequent  letters  cannot  be  resorted  to,  to  shew  that  the  de- 
fendants intended  to  indemnify  Cook  in  holding  the  powder, 
and  giving  it  up  to  them. — [Lord  Chief  Justice  Da//i?s.  The 
powder  was  origiually  the  property  of  the  defendants.  They 
consigned  it  to  Andrewi,  who  sent  it  to  Cook*B  magazine,  and 
the  defendants  guaranteed  his  holding  it  on  their  behalf.  If  a 
person  sends  a  carriage  to  a  livery  stable,  and  desires  the  keeper 
to  hold  it  on  his  behalf,  must  it  not  be  intended,  that  he  is 
bound  to  deliver  it  up  to  the  person  sending  it,  when  required 
so  to  do  ?  It  strikes  me,  that  the  words,  *'  deliverii^  up,"  may 
therefore  be  considered  as  impertinent  and  immaterial.]— 
Secondly,  at  all  events,  the  powder  was  the  property  of  the 
assignees,  and  not  of  the  bankrupt,  and  should  have  been 
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•o  Slated  in  the  declaration.  The  49  Geo.  3.  c.  121.  is  bo  1820. 
answer  to  that  objection.  That  statute  merely  allowed  exe-  sampsow 
cutions  sued  out  two  months  previous  to  the  commission  to 
be  valid,  but  it  did  not  alter  the  bankrupt's  property  in  the 
goods.  The  powder  in  question,  at  the  time  it  was  taken 
in  eiecution,  was  the  property  of  the  assignees,  and  not  the 
bankrupt.  He  could -not  .have  maintained  trover  for  it, 
but  his  assignees  might,  and  it  would  have  been  no  defence, 
tfaaVit  was  taken  as  being  the  property  of  the  bankrupt.  The 
case  of  fVebb  v.  Fox  is  inapplicable  to  the  present,  as  there, 
the  property  was  acquired  subsequently  to  the  bankruptcy ; 
the  bankrupt  therefore  had  a  right  to  it  against  all  the 
world,  but  his  assignees.  So,  in  Fowler  v.  Down,  the  debt 
accrued  subsequently  to  the  bankruptcy,  and  before  certifi- 
cate. So,  in  Clark  v.  Calvert  (a),  it  was  laid  down  as  a  ge- 
neral rule,  that  a  bankrupt  has  a  right  against  all  persons 
but  his  assignees,  although  the  whole  uf  his  property,  and 
all  the  powers  to  turn  that  property  to  profits,  vested  in 
them.  Here,  therefore,  it  is  quite  clear,  that  the  assignees 
might  have  brought  an  action  in  their  own  names,  and  the 
goods  might  have  been  stated  to  be  their  property,  as  as« 
signees,  and  not  as  belonging  to  Cook,  at  the  time  of  the 
seizure  under  the  execution  by  Andrews,  Thirdly,  The  only 
remaining  question  is,  whether  this  is  a  mutual  trust  or  credit, 
and  within  5  Geo.  2.  c.  30.  «.  28,  and  not  whether  the  gua- 
rantie  forms  of  itself  a  subject  of  set-off.  It  is  quite  clear, 
tliat  unliquidated  danu^es  fall  within  the  statute  as  a  mutual 
credit;  for  Lord  Ellenborough,  in  Cumming  v.  Jbr- 
reUer  {b\  said,  (hat  *'  the  statutes  of  set-off  apply  only  to 
^  mutual  debts,  and  are  tlierefore  not  like  the  statute  of  bank- 
rupts, which  embraces  mutual  credit,  and  that  it  was  suffi- 
cient to  say,  that  mutual  credit,  et  vi  termini,  imports  un- 
liquidated damages  ;    and   when  they  can  be  so  arranged, 


(a)  Antt,  vol.  iii.  page  9C. (6)  1  Mmih  ^  Sehe.  499. 
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1820.        the  account  may  be  taken  between  the  parties/*    Here,  die 
extent  of  the  demand  was  ascertained  by  the  judgment  ob- 
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«u  _       tained  by  Jtidrews  against  Cook.      In  Ex  parte  Flint  {a). 
Lord  Eldon  observed,  that  **  it  had  been  long  settled  that 
the  statute  5  Geo.  2.  c.  30.  $.  £8.  authorises  the   bringing 
into  mutual  account,  a  great  variety  of  items  which  could 
not    be    made    the    subject  of   set  off,  a  doctrine  which 
seems  founded  on  notions  of  natural  equity,  and  has  been 
carried  as  far  as  construction  can  well  carry  it/'     In  Ex 
parte  Deeze{b)  it  was  determined,  that  mutual  debts  were 
not  to  be  confined  to  pecuniary  demands,  and  that  prin- 
ciple was  recognised  in  Olive  v.  Smith,  for  in  the  former 
case,   hord  Hardwicke  8aid(c),  that  "it  was  very  hard  to 
say  mutual  credit  should  be  confined  to  pecuniary  demands, 
'  and  that  if  a  man   had  goods  in  hb  hands  belonging  to  a 
debtor  of  his,  which  could  not  be  got  from  him  without  an 
action  at  law,  or  bill  in  equity,  that  it  should  not  be  con- 
sidered  as  mutual  credit.*'    The  same  distinction  was  taken 
in  Key  v.  Flint  {d),  although,  there,  the  parties  had  been 
guilty  of  a  gross  breach  of  trust,  on  which  ground  it  was 
decided,  that  it  could  not  be  considered  as  a  case  of  motual 
credit.     Glennie  v«  Edmunds  does  not  affect  the  present 
question,  as  there  the  loss  was  attempted  to  be  set  off  after 
the  bankruptcy; — and  the  rights  of  third  persons  intervened; 
neither  does  Crawford  v.  Stirling  militate  against  it,  as  here 
it  is  quite  clear  that  the  damages  could  not  form  the  subject 
of  set  off.     Besides,  the  value  of  the  property  is  now  only 
sought  to  be  recovered,  and  although  it  may  be  uncertain 
what  sum  the  defendants  may  be  called  on  to  pay  under  their 
guarantie,  still  it  can  be  no  more  considered  in  the  nature 
of  unliquidated  damages  than  in  the  case  of  Olive  v.  Smitk, 
where  it  was  impossible  to  ascertain  the  amount  for  which 
the  goods  might  be  sold. 

Lord  Chief  Justice  Dallas.-^I  am  of  opinion  that  the 


(a)  1  Swanst.  34 (b)  1  Atk.  f  (9.— (c)  Id.  Ibid! (d)  Ante, 
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rule  which  has  been  obtained  in  tbi»  oase  muiil  be  disobaiged.        IBtf . 
What  are'  the  facts  ?    The  gunpowder  in  question  oHgihally      sampmr 
belonged  to  the  defendants,  who  consigned  it  to  Andfewi,      q,^^^m. 
md  forwarded  it  to  Plymbuih  to  be:delivered  to  him  there. 
He  directed  it  to  remain  in  a  magadne  of  Cook^  tbe  bank- 
rupt, and  whilst  in  his  custody,  the  defendants,  having  jrefceived 
notice  of  the  insohency  of  Andrem^  conceiYdd  diey  had  a 
right  to  stop  it  in  tranmiUy  and  consequently  indemnified 
Cook  in  holding  it  for  them,  and  requested  him  not  to  de^    . 
Kver  it  up  to  Andrews,     With  respect  to  the  first  objection, 
that  it  is  alleged  in  the  declaration  that  the  defendants  gua» 
ranteed  to  indemnify  CooA;  from  any  responsibility  in  holding 
the  powder  in  his  magazine,  and  giving  it  up  to  them^  and  that 
the  latter  stipulation  is  not  introduced  into  the  guarantie  itself 
still,  it  is  there  stated,  that  he  was  to  hold  it  on  their  behalf.   It 
was  consequently  subject  to  their  order  aixl  disposition,  and  if 
the  bankrupt  had  refused  to  deliver  it  to  them  in  pursuance 
of  such  order,  he  would  have  been  liable  to  an  action.  Whe» 
ther  therefore  it  were  a  holding  or  a  giving  up  the  powdei^ 
it  was  to  remain  with  Cooky  subject  to  their  order,  and  if  he 
held  it  on  their  account,  a  delivery  up  to  them  must  neces* 
sarily  be  implied,  I  therefore  think  that  there  was  no  variance 
between  the  contract  as  stated  in  the  declaration,  and  that 
proved  on  the  production  of  the  instrument  itself.     Secondly^ 
as  to  whether  the  goods  taken  under  the  execution  by  An** 
drews,  ought  to  have  been  described  in  the  declaration  ni 
belonging  to « the  assignees  ? — I  am  clearly  of  opinion,  that 
they  were  for  this  purpose  to  be  considered  as  the  goods 
of  the  bankrupt  Cook,  the  execution  having  been  levied  and 
executed  more  than  two  months   before  the  suing  oat  of 
the  commission.    This  therefore  falls  expressly  within  the 
secoud  section  of  49  Oeo.  3.  c.  121,    and    the    execution 
was  valid  and  effectual   as  against   the  goods  of  the  bank- 
rupt.     Lastly,  as  to   the   subject  of  mutual    credit,  it  is 
unnecessary   to    comment  at   any  length   on  the  decisions 
as  being    applicable  to  it.      I'hc    doctrine   laid    down    in 
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IMO.        (Mm¥.  Smiik^  has  been  sinoe  narrowed,  and, 
SiijmoH     ^^  ^  '^^^  caaet,  it  is  only  necesaaryto  oontider  wbcther, 
*•  wider  the  present  circumstances,    this  can  be  coondered 

as  a  mutual  credit.     It  has  not  been  contended  that  the 
guarantie  in  question  conld  form  the  sutgect  of  a  set  off. 
Mo  idea  or  notice  of  set  off  was  grreo;  besides,  the  dtfcndanc*s 
claim,  is  in  the  nature  of  unliquidated  damages;  it  is  therefore 
reduced  to  the  single  question,  whether  it  can  be  considered 
as  a  mutual  credit  subsisting  between  the  defendants  and 
Cook  before  and  at  die  time  of  his  bankruptcy  i    The  case 
of  OHve  Y.  Smith  is  very  distinguishable  in  circnmstances 
from  the  present,  as  there,  the  bankrupt  entrusted  his  creditor 
with  a  power  to  sell  ;*  and  when  he  had  disposed  of  the  pro- 
perty, the  sum  received  for  it  would  form  an  item  in  kis 
account,  and  it  might  consequently  be  considered  as  a  mo- 
tual  trust;  but  here,  the  trust  is  altogether  of  a  different 
description.    The  bankrupt  was  indebted  to  the  defendanU 
«s  the  acceptor  of  two  bills  of  exchange,  which  the  latter  had 
taken  np  on  his  account.    They  afterwards  gave  him  the 
guarantie  in  question,  which  rested  on  a  mere  contingeney, 
namely,  to  mdemnify  the  bankrupt  against  any  responsiiiility 
which  might  attach  to  him  by  holding  the  gunpowder  id  fats 
bands  on  their  account.    No  case  has  ever  gone  tlie  length 
of  shewing  that  this  can  be  considered  a  mutual  credit  Glem- 
nie  V.  Edmundi  has  been  referred  to  in  the  course  of  the  aigo* 
nnent^  where  it  was  decided,  that  when  the  contingency  which 
is  to  determine  the  nature  or  amount  of  the  debt  to  the 
bankrupt,  does  not  happen  until  after  the  bankruptcy,  the 
debtor  cannot  set  off  against  it  a  previous  debt  due  from  the 
bankrupt.    So,  here,  the  loss  that  might  be  incurred  by  the 
defendants  in  consequence  of  the  guarantie  given  by  them^ 
rested  on  a  contingency  which  did  not  take  place  until  after 
the  bankruptcy  of  Cook,  and  which  alone  could  determine 
the  amount  of  the  debt  due.    This,  therefore,  cannot  be  con- 
sidered as  a  mutual  credit  existing  between   Cook  and  the 
defendants  at  the  time  of  his  bankruptcy.     And  although  the 
case  of  Gknnic  v.  Edmundi  must  govern  the  present,  Ml 
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this  coold  aoi  be  imund  a  mutual  cndil,  either  en  pnaoipley       1MII« 
or  a$  Idling  within  nny  of  the  pvceione 


Mr.  Justice  Park« — ^I  am  of  the  same  OfHatQH  ei  to  all 
the  objections  that  were  taken  at  the  tnal.  As  to  theiNt» 
there  can  be  no  doubty  but  that  the  legal  result  of  the  gtta- 
rantie  was  properly  set  out  in  the  declaration^  ns.au  indem« 
iiitj  for  the  bankrupt's  holding  and  delivering  up  the  pow^ler 
to  the  defendants,  for  bj  the  terms  of  the  instrument  itself, 
it  appeared  that  he  held  it  on  their  behalf.  It  Cannot  be 
presumed  that  he  was  to  continue  to  do  so«  but  that  he  was 
to  retain  it,  subject  to  the  defendant's  order  for  delivering  it 
up  to  ihem;  and  I  thbk  my  Brother  fVood  was  perfectly 
right  in  the  construction  he  put  upon  it  at  the  triaL  As  to 
vrbether  the  goods  were  properly  described  as  belonging  to 
the  bankrupt,  it  appears  that  the  execution  by  Amdnp^  was 
levied  and  executed  in  Nov&nber,  1818,  nearly  three  months 
before  the  issuing  the  commission.  If  the  penon  levying, 
iiad  been  at  the  time  cognizant  of  the  act  of  bankruptcy  pre- 
vioualy  committed  by  CooA;,  the  statute  of  the  49th  Geo.  3* 
yrould  not  apply,  as  it  enacts,  that  ^'  in  all  commis- 
^ons  thereafter  to  be  issued,  all  executions  .against  the 
Jands  or  goods  of  a  bankrupt,  bonajide  executed  aqd  levied 
more  than  two  months  before  the  date  of  the  commission 
shall  be  valid^  &c.  provided  the  person  at  whose  suit  such 
.  execution  shall  have  issued,  had  not  at  the  time  of  executiaig 
the  same,  any  notice  of  any  prior  act  of  bankruptcy  com- 
mitted by  such  bankrupt,  or  that  he  was  insolvent,  or  liad 
stopped  payment.**  The  express  object  of  that  statute  was  to 
protect  executions  of  this  particular  nature.  With  respect  to 
the  question  as  to  whether  the  guarantie  can  be  considered 
ns  forming  the  subject  of  a  mutual  credit  under  the  5  Geo.  SL 
€•  SO.  f.  28.  it  is  now  unnecessary  to  say  that  such  credit 
ought,  in  point  of  strictness,  to  be  confined  solely  to  pecu« 
niary  traiisactiuns,  but  since  die  case  of  Ex  parte  Deeze(a), 
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leao;  it  if  too  htt  so  to  confine  it  Tlic  doctrine,  however,  as  to 
this  pointy  has  boen  extended  to  its  fidlest  length  in  Ofoe  ▼• 
Smith;  and  whether  that  case  has  not  carried  the  principle 
too  far^  it  is  ttnnecesstfy  now  to  determine.  In  £ost  ▼. 
Hari  (a)  this  question  was  fdljr  considered  by  the  Court,  who 
afkcr  having  taicen  some  time  for  deliberation,  determined  in 
Ae  result,  that  in  order  to  constitute  a  mutual  credit  wi&ia 
the  statute,  it  must  be  confined  to  pecuniary  demands  en 
such  credits  only,  as  in  their  nature  will  terminate  in  a  debt, 
or  in  other  words,  to  confine  it  to  cases  where  goods  are  de- 
posited, for  the  purpose  of  being  converted  into  money,  and 
not  to  extend  it  to  a  mere  deposit,  where  a  sale  is  not  con- 
templated by  the  parties. 

Mn  Justice  BuRROBGH. — ^I  fully  agree  with  my  Lord 
Chief  Justice  and  rty  Brother  Park,  in  the  opinions  they 
have  delivered  on  all  the  points  submitted  for  the  consideration 
of  the  Court.  Firsts  it  is  quite  clear  from  the  terms  of  the 
guarantie  itself,  that  a  delivery  up  of  the  powder  to  the  de- 
fendants must  be  implied,  and  although  I  think  that  the  first 
count  is  substantially  good,  still  there  can  be  no  question, 
but  that  if  it  be  coupled  with  the  second  and  third,  the  de- 
claration may  be  well  sustained.  Secondly,  as  to  the  allega- 
tion that  the  goods  were  the  property. of  Cook  at  the  time 
they  were  taken  in  execution,  the  statute  49  Geo.  3.  c.  191. 
is  a  complete  answer  to  that  objection,  but  it  was  sufficieat 
even  without  the  assistance  of  that  statute,  for  in  point  of 
fact,  they  were  hb  goods  at  the  time  of  the  levy.  But  it 
is  averred  in  the  third  count,  that  they  were  taken  '^  as  and 
for  his  goods,''  that  is  correct,  at  all  events,  as  theywere 
seized  as  his  property  at  the  time.  Thirdly,  as  to  whether 
this  be  a  mutual  credit,  which  is  the  most  material  point  to  be 
considered,  it  appears  to  me  that  it  cannot  be  so  deemed,  and 
that  the  cases  of  French  v.  Fenn  and  Rose  v.  Hart,  are  decisive 

(«)  Ante,  vol.  ii.  347. 
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of  the  question,  and  that  the  principles  laid  down  in  them  are        1820. 
perfectly  correct.     In  the  former  (a)  in  action  was  brought'     ^  ^^""^^ 

oAMPtOll 

Against  the  defendant  for  money  had  and  received  to  the  use  «. 

of  the'  plaintiffs  as  assignees  of  Cojc,  a  bankrupt,  who  it  ap-  "wr^"*- 
peared  was  indebted  to  the  defendant  at  the  time  of  his 
bankruptcy,  and,  had  entrusted  him  with  his  third  share  or 
interest  in  a  string  of  pearls  to  be  sold  by  the  defendant,  and 
the  profit  on  such  share  was  to  be  paid  to  Cox,  the  bank- 
rupt. The  defendant  sold  the  pearls  after  the  bankruptcy  of 
Cor,  and  his  assignees  brought  an  action  against  the  defend- 
ant for  the  bankrupt's  share  of  the  profits,  and  the  question 
was,  whether  the  defendant  was  entitled  to  set  off  the  sums 
owing  to  him  from  the  bankrupt  in  bar  of  the  action  brought 
by  his  assignees  for  the  third  of  the  profits  arising  from  the 
sale  of  the  pearls ;  and  it  was  insisted  for  the  defendant,  that 
there  was  a  mutual  credit,  although  not  a  mutual  debt  at  the  j 

time  of  the  bankruptcy,  and  that  the  one  could  not  be  de- 
manded without  satisfying  the  other;  and  Lord  Mansfield 
there  said  (6),  that  "  the  act  of  parliament  was  accurately 
drawn  to  avoid  the  injustice  that  would  be  done  if  the  words 
were  only  mutual  debts,  and  it  therefore  provided  for  mu- 
tual credit ;  that,  in  that  case,  credit  was  given  to  the  defendant 
for  a  row  of  pearls,  which  was  to  belong  in  thirds  to  tliree 
persons,  as  the  defendant  advanced  the  whole  money,  the 
other  two  were  to  pay  him  interest  for  their  shares  till  the 
pearls  were  sold ;  that  there  was  no  doubt  but  that  there  was 
a  mutual  credit,  that  the  bankrupt  had  trusted  the  defendant 
with  the  pearls,  and  that  he  had  trusted  the  bankrupt 
with  other  goods,  which  in  all  probability  he  would  not  have 
otherwise  done,  that  that  was  the  real  justice  of  the  case  if 
there  had  been  no  bankruptcy,  and  that  the  bankruptcy  ought 
not  to  alter  the  real  justice  of  the  case."  It  is  quite  clear, 
therefore,  that  mutual  credits  may  be  constituted  on  pe- 
cuniary  demands,  which  will,  from  their  nature,  necessarily 

(«)  Cookt*$  Bankrupt  Laws,  7th  edit.  536,  (6)  Id,  5S8. 
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IBM.  terminate  in  m  debt,  in  Soie  v.  Harl(a)  m  nction  of  (rofcr 
was  brought'  by  the  aMigoeet  of  a  bankrupt,  for  clotba  left 
bj  him  before  hit  baukruptcy  wilh  a  fuller,  to  be  dreaaed ; 
there  was  then  a  babmce  due  from  the  bankrupt  to  the  de- 
fendant for  work  previoudy  done  by  him  on  odier  clodia 
which  had  been  delivered  to  him  at  various  times.  The 
assignees  tendered  to  the  defendant  the  sum  due  for  the 
work  done  on  .die  cloths  then  in  his  possession,  and  de> 
manded  them  from  him,  but  the  defendant  refused  to 
deliver  them  up,  unless  he  was  paid  his  general  balance,  on 
the  ground  of  mutual  credit  under  the  5  Geo*  £•  c.  50. 
s.  28.  and  the  Court  were  unanimously  of  opinion,  that  as 
the  defendant  had  received  these  cloths  for  the  purpoae  of 
dressing  them  only,  he  had  no  right  to  detain  them  for  his 
general  balance  under  that  clause*  And  Lord  Chief  Justice 
Gibbt,  in  commenting  on  that  section,  said  (fi),  ''  Something 
more  h  certainly  meant  by  mutual  credit  than  the  words 
mutual  debt  import,  and  yet  upon  the  final  settlement,  it  is 
enacted  merely  that^  one  debt  shall  he  .set  off  against  the 
other.  We  think  that  the  legislature  meant  such  credits 
only  as  must  in  their  nature  terminate  in  debts,  as  where  a 
debt  is  due  from  one  party,  and  credit  is  given  by  him  to  the 
other  for  a  sum  of  money  payable  at  a  future  day,  and  which 
will  then  become  a  debt ;  or,  where  there  is  a  debt  on  one 
side,  and  a  delivery  of  property,  with  directions  to  turn  it  into 
money  on  the  other."  These  two  cases,  if  taken  togetlier,clearly 
shew  what  was  meant  by  the  statute  to  constitute  a  mutual 
credit,  viz.  that  it  must  be  confined  to  those  demands  which 
shall  become  of  a  pecuniary  nature,  and  eventually  terminate 
in  a  debt.  Here,  however,  there  was  a  mere  guarantie, 
which  altogether  rested  in  damages,  and  under  which 
nothing  could  be  ascertained  until  after  ^verdict.  How, 
therefore  can  it  be  considered  as  a  mutual  credit,  or  be  said 
to  resemble  a  pecuniary  demand?     Previously  to  the  verdict 

(a)  Ante,  vol.  ii.547.  »        (6)  U.  550. 
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It  was  onij  8  continfent  claim  for  unliqiridatod  damagesi  and       I8M» 

I  tfaerefoite  think  there  was  no  ground  for  any  of  the  objeo-  J^^^ 
tions  that  have  been  raised,  and,  consequently,  that  this  rule  •. 

must  be  dischai^ed.  ^  Bpwtwi. 

Mr.  Justice  Richardson.— I  am  of  the  same  opinion. 
Ab  to  the  first  point,  the  defendants  engaged  to  guaranty 
Cook  against  any  responsibility  which  might  attach  to  him 
in  holding  the  gunpowder  in  his  magaain^  on  their  behalf. 
It  must  therefore  be  necessarily  implied,  that  be  was  to  de» 
liver  it  up  to  them  when  required  so  to  do.    It  has  been 
admitted,  that  if  it  belonged  to  the  defendants  as  owners,  he 
would  be  bound  to  do  so,  but  it  has  been  said,  that  it  was 
in  fact  the  property  of  Andrewt.    The  defendants  however, 
claimed  it  as  being  theirs,  and  CooA:,  the  bankrupt,  treated 
it  as  such.    It  therefore  appears  to  me,  that  the  aliq^ation  in 
the  first  count  may  be  sustained,  but  at  all  events,  the  thvd, 
which  is  founded  on  an  executed  consideration,  is  sufficient; 
secondly,  the  statute  49  Geo.  3.  c.  121,  makes  the  goods 
talcen  under  the  execution  by  jtndrtwi,  the   property  of 
Cook,  and  his  assignees  cannot  rescind  or  invalidate  such  exe* 
cution.    As  to  the  last  objection,  if  it  rested  entirely  on  the 
statute  5  Geo.  2.  c.  30.  s.  28.  there  can  be  no  doubt,  but 
that  it  extends  to  mutual  credit  as  well  as  mutual  debts ;  but 
it  is  directed  by  the  latter  part  of  that  section,  that  ''  what 
shall  appear  to  be  due  on  either  side  on  the  balance  of  such 
account,  and  on  setting  such  debts  against  one  another,  and       * 
no  more,  shall  be  claimed  or  paid  pn  either  side  respectively." 
It  therefore  appears  to  me,  that  credit  and  debts  must  be 
considered  as  forming  the  subject  of  an  account  or   debt 
which  may  be  set  off  against  some  other  account.    It  is  true 
that  this  statute  has  been  construed  to  extend  to  a  mere  de- 
posit of  goods,  but  the  right  line  of  distinction  was  drawn  in 
RoH  V.  Hari,  in  which  it  was  deemed  to  be  confined  to 
cases  where  the  credit  given  by  the  delivery  of  goods,  must 
in  its  nature  terminate  in  a  debt,  and  that  which  has  been 
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sUowed  S8  a  aiutusl  credit,  most  termioate  in-s  cros8  debt 
Tbis  case  however  gems  much  further^  as  it  is  merely  in  the 
nature  of  4  mutual  contract  to  indemnify  on  a  conlingencyi 
and  it  has  never  been  decided,  that  that  will  araoont  to  a 
mutual  credit.  The  case  of  Glennie  v.  Edmunds  bears  the 
nearest  resemblance  to  the  present,  although  there  the  credit 
was  far  more  definite,  as  the  loss  was  to  be  settled  under  the 
policy.  Here,  however,  the  guarantie  was  merely  in  the 
nature  df  an  indefinite  contract  of  indemnity,  and  the  damages 
that  might  result  from  it,  were  uiili<|uidated  and  uncartaio, 
and  could  by  no  possibility  be  ascertained  until  after  ver- 
dict. 

Rule  dischsfrged. 


Wednesday, 
J  one  14. 


Knights,  Administrator,  v*  Quarles,  Gent  one,  &c. 


Where  tlie  This  was  an  action  of  assumpsit.  The  first  count  of  the 
plaintitf  as  ad-    ,     ,        .  •  i.  •  t 

ininistrator,de*  declaraUon  stated,  tliat  before  the  tiaie  of  makmg  the  pro* 

wumpsit  that*  >tibe  thereinafter  mentioned,  and  in  the  life-time  of  the  intes- 
ImVrcteinVd  ^^®»  ^^^  '*"®''  '*^^  Contracted  and  agreed  with  one  Soror^ 
the  defendant  for  the  purchase  from  him  by  the  intestate  of  certain  premises, 
as  his  attorney,     .  mi     >•     »   •      i  ^   -^t     /•  »f     *•       i  r 

to  investigate    Situate  at  ihetjord,  ni  the  county  of  Norfolk^  for  the  sum  of 

^od^ltl'e^of  *   ^000/.  to  be  therefore  paid  for  the  same,  which  premises 

an  estate  about  $af^oi^  then  assumed  to  have  sufficient  power  and  title  to 

to  be  conveyed  "^  ^  ^ 

to  the  intestate  sell  and  convey  to  the  ioteatate ; — that  thereupon^  in  the  life* 

as  purchaser, 

and  assigned 

for  breach  that  he  did  not  do  so,  but  accepted  a  bad  and  defective  title  in  the 

life-time  of  the   latter,   whereby  his   personal  estate  was    much  injured  :— 

Held,    on  demurrer  to    the   declaration,   tliat  the  action  was  well  brought, 

although  it  was  objected,  first,  thou<;Ii  it  was  framed  in  contract,  it  was  in 

iiubstance  a  tort^  arising  from  a  neglect  of  duty  by  the  defendant ;  secondly, 

that  the  heir  should  have  sued,  and  not  the  administrator,  as  it  was  a  contract 

which  ran  with  the  land  ;  and  lastly,  that  it  w  as  not  alleged  iA  the  declaration, 

that  the  defendant  undertook  to  ascertain  and  procure  a  good  title  in  his  pro- 

fessioniil  character  as  au  attorney  ;~for  by  the  demurrer,  the  defendant  admitted 

the  promise  to  the  Intestate,  as  well  as'  the  allegation  that  the  injqry  accmed 

to  hts  personal  estate  dnring  his  life  time,  and  it  must  be  implied  that   he 

was  bound  to  fulfil  his  doty  us  an  attorney,  it  being  alleged  that  the  iiitestita 

employed  him  as  such. 
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time  of  the  intestate^  to  wit,  on,  8cc.  at,  &c.  io  consideration  ^^^^- 
of  the  premises,  and  that  the  intestate,  at  the  special  instance  Knights 
and  request  of  the  defendant  had  then  and  there  retained  atid  qu^rles. 
employed  the  defendant  as  his  attorney  and  solicitor,  to 
ascertun  and  investigate  the  title  of  Savory  to  the  said  pre- 
mises, and  to  cause  and  procure  the  same,  and  a  good  title 
thereto,  to  be  duly  and  effectually  conveyed  by  Savory  to 
the  intestate  as  the  purchaser  thereof,  for  certain  reasonable 
fees,  to  be  therefore  paid  by  the  intestate  to  the  defendant  in 
that  behalf;  the  defendant  undertook,  and  promiled  the  in- 
testate in  his  life-time,  to  perform  and  fulfil  his  duty  in  the 
premises.  The  plaintiff  then  averred,  that  although  it  became 
and  was  the  duty  of  the  defendant,  under  and  by  virtue  of 
the  said  retainer,  to  investigate  carefully  the  title  of  Savofy 
to  the  premises,  and  to  take  due  and  proper  care  that  a  bad^ 
defective,  and  insufficient  title  to  the  same  should  not  be 
accepted  and  received  by  the  intestate  in  that  behalf  ;-^Yet 
that  the  defendant  not  regarding,  his  duty  in  that  behalf,  but 
contriving,  &c.  to  deceive  and  defraud  the  intestate  m  his 
life-time,  did  not,  nor  would,  carefully  investigate  the  title  of 
Savory  to  the  premises,  nor  take  dae  or  proper  care  that  a  bad 
or  insufficient  title  was  not  accepted  and  received  by  the 
intestate,  but  on  the  contrary  thereof,  the  defendant  wholly 
neglected  and  refused  so  to  do,  and  afterwards  and  in  the 
life-time  of  the  intestate,  to  wit,  on.  Sic.  at,  8cc.  the  de- 
fendant, in  violation  of  his  said  promise  and  undertaking, 
caused  and  procured,  and  suffered  and  permitted  the  intes- 
tate without  his  knowledge  or  consent,  to  accept  and  receive ; 
and  the  intestate  in  his  life-time,  did  then  and  there  accord- 
ingly accept  and  receive  from  Savory,  a  bad,  defective  and 
insufficient  title  to  the  premises,  and  thereupon  such  title 
was  then  and  there  conveyed  by  Savory  to  the  intestate  in  his 
life-time,  and  the  intestate  paid  Savory  as  the  consideration 
money  in  that  behalf,  £000/.— -By  means  of  which  said  several 
premises,  the  intestate  in  his  life-time,  and  until  and  at  the. 
time  of  his  death,  held  the  premises  on  a  bad  and  insufficient 
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1820.  title,  and  was  in  his  life-time  wholly  unable  to  sell  or  dispose 
KNionrri  ^^  *®  same;  and  also  thereby,  one  Stringer,  to  whom  the 
intestate  had  agreed  to  sell  and  convey  a  good  tide  to  die 
I^remises  for  1853/.  wholly  declined  to  accept  die  said  tide 
of  die  intestate  to  die  premises,  or  to  purchase  die  same  from 
him,  whereby  the  intestate  in  his  life-time,  lost  divers  gains  and 
froCts,  which  would  otherwise  have  accrued  to  him  firom  die 
completion  of  die  agreement  widi  Stringer ;  and  die  intestate 
also  sustained  divers  expences,  amoimting  to  200/.  aboat  die 
endeavouring  to  obtain  and  convey  to  Stringer  a  good  tide 
to  the  premises,  which  became  uncultivated  and  lessened  in 
Wue,  whilst  die  intestate  was  endeavouring  to  sell  the  same; 
and  that  he  in  his  lifi^time,  was,  by  means  of  the  premises 
otherwise  gready  injured,  and  his  personal  estate  dimiiudied 
4ind  lessened  in  value. 

Tfa^  second  count  was  similar  to  the  first,  omitting  die 
intestate's  contract  with  Savory,  as  set  forth  in  the  com- 
mencement of  that  count,  tn  the  third  count  it  was  stated, 
that  the  intestate  retained  the  defendant  generally,  mtfaout 
describing  him  as  an  attorney.  The  fourth  count  was  in  more 
general  terms.  To  these  were  added  the  common  money 
counts.  Hie  defendant  demurred  generally  to  the  first  four 
counts,  and  the  plaintiff  joined  in  demurrer.  The  cause 
came  on  for  argument  this  day,  when 

Mr.  Seijt.  D'Ojf/ey,  for  Mr.  Serjt.  Blosset,  in  sup- 
port of  the  demurrer,  submitted,  ^rst,  that  assuming  a 
right  of  action  accrued  to  the  intestate  in  his  life-time, 
atill,  that  it  did  not  survive  to  the  plaintiff  as  his  r^re- 
aentative;  and  secondly,  that  no  siifficient  cause  of 
action  was  set  out  in  the  declaration.  First,  this  is 
iu  principle  and  substance  an  action  of  tort  for  the  mis- 
feasance of  the  defendant,  who  was  employed  as  an  attorney 
to  investigate  the  tide  of  an  estate  to  be  conveyed  to  the  in- 
testate, and  although  it  is  framed  in  contract,  the  breach 
arises  from  a  neglect  of  duty.    The  substance,  and  not  the 
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fonn  of  the  action  must  be  considered.  Pinchon's  case  (a)  1B20. 
first  established,  that  an  action  of  assumpsit  was  maintainable  r  ^^"^ 
figainst  executors  for  the  non-payment  of -money  due  from  «• 

tbeir  testator,  on  the  ground,  that  the  testator  could  not  wage 
his  law.  Although  there  may  be  an  implied  promise  arising 
out  of  a  contract,  stiU,  here,  the  misfeasance  is  the  gist  of  the 
action ;  and  it  is  a  genemi  rule,  that  if  a  person  in  the  course 
of  his  professional  employment,  has  been  guilty  of  neg- 
Agence,  ignorance,  or  want  of  skill,  the  remedy  is  by  action 
on  the  case  in  nature  of  tort,  although  it  may  mvolve  a  matter 
of  contract.  In  Slater  t.  Baker  and  Stapleton  (6)  an  action 
«>o  the  case  was  brought  against  a  surgeon  and  an  apodie- 
cary,  for  unskilfHlIy  disuniting  a  callous  of  the  plaintifTs  tegi 
After  it  had  been  set  by  them.  The  declaration  there  was  framed 
on  the  breach  of  contract,  and  the  defendants  pleaded  nol 
gmlty.  No  objection  was  there  raised  as  to  the  action's 
amounting  to  a  /orf,  but  as  there  was  no  evidence  of  want  of 
skill,  it  was  insisted,  that  it  should  have  been  trespass,  as  the 
act  was  done  withont  the  plaintifTs  consent,  but  the  Couit 
over-ruled  the  objection.  The  equitable  construction  of  the 
statute  4  Edw.  3.  c.  7.  by  Ivhicb  executors  may  have  an 
Hclion  of  trespass  for  a  wrong  done  to  their  testator,  does  not 
apply  to  ihb  case,  as  the  operation  of  that  statute  has  always 
been  confined  to  instances  where  the  testator  had  a  defined 
ami  specific  interest  in  the  thing  sued  for,  and  the  injury 
most  be  dh*ect  and  hnmediate  to  his  personal  estate.  The 
^caseof  Rutland  v.  Rutland  {c)  is  illustrative  of  this  prin* 
^ipk,  where  it  was  held,  that  an  action  of  trover  will  lie  by 
an  executor,  on  a  conversion  of  the  testator's  goods  in  his 
iife^time^  but  a  distinction  is  there  drawn  between  the  com- 
mon Jaw  right  and  the  statute  4£dQ7.  3.  c.  7,  aiui  the  case 
was  decided  on  the  ground  that  it  came  within  the  equity  of 
that  statute,  if  not,  the  action  could  not  have  been  maintained ; 


(tf)  9  Uep.  87.— —(6)  2  Wil$,  539.    Sec  also  Bwtter's  Ktsi  PriuSf  73. 
Se4a'e  v.  PreHticty  8  Bo*/,  348.  (c)  Cro.  Eliz.  377. 
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1820.  bnt  such  action  will  not  lie  against  an  executor  for  a  comreiSi^ 
KificHTB  ^^^^  ^y  ^  testator,  Hambly  v.  TroU  (o). — [Lord  Chief  Justice 
Dallas. — It  seems,  that  an  executor  may,  b  the  ligfal  of  his 
testator,  maintain  an  action  on  simple  contracts  in  writing, 
or  not  in  writing,  either  express  or  implied  (6).] — This  case 
is  wholly  distinguishable  from  those  of  covenant,  or  contract, 
affecting  the  personal  property  of  the  deceased,  as  there  a 
right  of  action  descends  to  his  representative  at  commoa 
law.  In  Kingdon  v.  NoHle  (c),  Mr.  Justice  Le  Blanc  said, 
that ''  the  distinction  which  attends  real  and  personal  cove- 
nants with  respect  to  the  course  in  which  they  go  to  the 
representatives  of  the  person  with  whom  the  covenants  are 
made,  is  a  clear  one ;  real  covenants  run  with  the  land,  and 
either  go  to  the  assignee  of  the  land,  or  descend  to  die  heir, 
and  must  be  taken  advantage  of  by  him  alone ;  but  pesaooal 
covenants  must  be  sued  for  by  the  executor."  So,  in  the 
breach  of  a  precise  contract,  the  .effect  would  be  the  same,  but 
it  has  always  been  considered  otherwise,  with  respect  to  an 
implied  contract,  or  tort  arising  out  of  such  contract.  Where 
there  is  a  mere  duty,  the  action  will  not  sunnve,  as  io  the 
case  of  deceit,  which  is  in  the  nature  of  a  personal  tort, 
arising  out  of  a  contract.  In  BafeUd  v.  Collard  {d)  it  was 
held,  that  an  administrator  might  maintain  an  action  of 
assumpsit  on  a  contract  for  the  benefit  of  a  third  peraoo,  it 
being  an  injury  to  the  personal  estate  of  the  intestate,  us  the 
consideration  moved  from  him,  and  the  promise  was  made 
to  him.  But  there,  the  personal  estate  of  the  intestate  was 
injured.  A  plaintiff  cannot  vary  his  right  by  adopting  a 
particular  form  of  action.  The  plea  of  Not  Guilty  is  in 
substance  the  only  good  defence  to  this  action,  for  it 
merely  amounts  to  a  wrong  done  to  the  person  of  the 
deceased    in   his    life-time,     and   although    it    might    be 


(a)  Coicp.371.  (b)  See  ToUer  on  ExteMorty  9d  edii,  453,  who  cites 

Com,  Dig.  tit.  AdmmatraHonj  B.  15.    3  Bcc.  ilbr.  59.  9f,  in  support  of 
this  position.  (c)  1  MaiUe  \  Selw.  365.  {d)  Alepi,  1. 
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carried  so  far  as  to  be  construed  a  contract,  stilly  it  could  1830. 
only  be  implied; — the  breach  of  it  did  no  direct  injury  w"*^^ 
to  his  personal  property,  but  affected  him  only,  and  it  ^  «. 
therefore  falk  within  the  general  rule,  that  actio  person- 
alis moritur  cum  persond.  Besides,  if  this  were  a  contract, 
it  relates  immediately  to  the  realty*  and  as  the  estate  was  not 
sold  by  the  intestate  in  consequence  of  his  being  unable  to 
obtain  a  sufficient  title,  it  descended  to  the  heir,  and  as  he  is 
the  only  person  injured,  the  action  should  have  been  brought 
in  his  name,  and  not  by  the  phuntiff  as  administrator.  In 
Lucy  V.  Levington  (a)  it  was  resolved,  that  an  executor  might 
bring  an  action  of  covenant  for  quiet  enjoyment  on  a  cove- 
nant with  the  vendee,  his  heirs  and  assigns,  as  the  eviction 
being  to  the  testator,  he  could  not  have  an  heir  or  assignee 
of  the  knd,  and  therefore  that  the  damages  belonged  to  the 
executor,  though  not  named  in  the  covenant,  for  be  repre- 
sented the  person  of  the  testator.  Theve,  too,  the  realty  was 
gone,  but  here,  the  estate  remains  as  it  did  during  the  life  of  the 
intestate,  and  his  heir  at  law  only  is  deteriorated.  Secondly,  the 
declaration  is  defective  on  the  face  of  it,  as  there  is  no  alle- 
gation, that  Uie  defendant  professed  to  carry  on  the  business 
of  an  attorney  or  solicitor,  or  that  he  undertook  to  ascertain 
Savorjfs  title  to  the  estate  in  that  character,  but  merely,  that 
the  intestate  employed  him  as  such.  If  the  intestate  had 
chosen  an  indifferent  or  illiterate  person,  it  would  be  his  own 
act,  and  perfectly  consistent  with  the  averment  in  the  decla- 
ration, for  it  is  not  stated,  that  the  defendant  conducted  him- 
self improperly,  or  carelessly,  as  an  attorney,  but  merely,  that 
he  did  not  carefully  investigate  the  title,  or  take  due  care  that 
an  improper  one  should  not  be  accepted  by  the  intestate. 

Mr.  Scrjt.  Frtrt^  contra,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Dallas. — ^Tlie  only  question  in  this 
case  is,  whether  the  plaintiff,  as  administrator,  can  sue  for  a 

(a)  t  Lcvinx,  26. 
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IKO.        breach  of  contract  stated  to  have  been  made  by  Ae  defiend^ 
J^"^^        ant  with  the  intestate  in  his  life-time.    It  is  expressly  alleged 
V.  m  the  declaration,  that  it  was  an  injury  to  his  personal  estate 

QuAHUt.  during  his  life.  It  has  been  contended  however,  that  the 
action  is  in  substance  founded  in  tort^  although  it  is  in  form 
framed  as  being  in  the  nature  of  a  contract.  But  it  has 
been  admitted,  and  most  properly,  that  it  is  immaterial 
whether  it  be  in  the  form  of  tort  or  contract,  as  the  sub- 
stance only  must  be  looked  at.  How,  then,  ia  the  declara- 
tion framed  ?  It  sUtes,  that  the  defendant  was  employed 
by  the  intestate  as  his  attorney  to  investigate  the  title  of  an 
estate  to  be  conveyed  to  such  intestate  as  purchaser,  that 
the  defendant  faithfully  promised  so  to  do,  and  to  cause  a 
good  title  to  be  eifectually  conveyed  to  him.  Then  the 
breach  assigned  is,  that  he  did  not  do  so,  but  that  in  the 
life-time  of  the  intestote,  he  caused  him  to  accept  a  defective 
title  without  his  knowledge,  and  in  violation  of  the  promise 
so  made  to  him  by  the  defendant,  whereby  a  special  damage 
had  accrued  to  the  intestate  and  his  personal  estate,  as  is  fully 
set  out  in  the  declaration.  It  having  been  conceded  by  my 
Brother  D'Oyley,  that  the  form  of  the  action  makes  no  dif- 
ference, th^re  appears  to  me  to  be  an  end  of  the  question. 
Can  it  for  a  moment  be  doubted,  but  that  an  injury  was  sus* 
tained  to  the  personal  estate  of  ttie  intestate,  by  <the  defendant's 
not  investigating  tlie  tide  i  It  is  stated  on  the  record  that  he 
promised  to  do  so,  and  that  s^  direct  iiyury  accrued  to  the 
intestate  in  his  life-time,  by  his  not  being  enabled  to  dispose 
of  the  estate,  in  consequence  of  the  defendant's  having  ac- 
cepted a  defective  title;  that  he  was  thereby  put  to  great 
expence  in  endeavouring  to  obtain  a  good  title  to  die  pre- 
mises, which  became  uncultivated  and  lessened  in  value. 
Besides,  the  defendant  by  demurring,  has  admitted  the  pro- 
mise, as  well  as  the  allegation  in  the  declaration,  of  an  injury 
having  accrued  to  the  personal  estate  of  the  intestate  in  his 
life-time.  With  respect  to  the  second  olgection,  it  is  stated 
in  the  declaration,  that  the  intestate  retained  and  employed  the 
defendant  as  his  attorney  anj  solicitor ;  that  is  quite  sufficient. 
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I  therefore  feel  no  dfficulty  in  saying,  that  the  plaintiff  is       1820. 
entitled  to  judgment. 


Mr.  Justice  Park.—- I  am  of  the  saine  opinion.  From 
the  case  of  Lucy  v.  Levington  to  the  present^  it  has  been 
invariably  holden,  that  where  a  contract  has  been  brokenj  and 
a  damage  accrued  to  a  testator  in  his  Ufe-timCi  that  his 
executor  may  suCj  although  the  breach  of  such  a  contract  ^ 
may  arise  out  of,  or  relate  to  land.  In  ttiat  case  as  reported 
in  Ventm  (a),  it  is  stated,  that  ^*  it  was  agreed  by  all  the 
Justices  (of  whom  Lord  l/a/e  was  one),  that  though  the  cove*- 
nant  were  made  only  to  /.  S.  his  heirs  and  assigns,  and  it 
were  an  estate  of  inheritance^  yet,  the  breach  being  in  tho 
testator's  life-time,  the  executor  had  well  brought  the  action 
for  the  damages."  That  case  was  alluded  to  and  its  doctrine 
adopted  by  Lord  Ellenborough  in  Kingdon  v.  Noiik  (ft),* 
but  the  distinction  there  taken  by  the  Court  was,  that  the 
<lamage  was  not  stated  to  have  accrued  in  the  life-time  of  the 
testator.  So»  in  King  ▼•  Jones  (c)  Mr.  Justice  Heathy  in 
delivering  the  judgment  of  the  Court,  distinguished  that  case, 
from  Lucy  v.  Levington,  because  in  the  latter  the  damage 
vas  sustained  in  the  time  of  the  ancestor.  Here^  however,  it 
is  expressly  stated  on  the  face  of  the  declaration,  that  a 
damage  accrued.to  the  estate  of  the  intestate  dtiriog  his  life^ 
as  he  was  prevented  from  selling  the  premises  in  question, 
owing  to  the  defendant's  not  having  taken  proper  care, 
in  investigating  the  title  of  the  person  from  whom  they 
were  purchased. 

Mr.  Justice  Burrouoh. — A  distinction  has  been  at- 
tempted to  be  drawn  in  this  case  between  an  express  or  an 
imj^ed  contract,  but  it  makes  no  difference  whatever,  as  the 
whole  of  the  transaction  rests  on  contract.  It  is  now  too 
late  to  doubt,  whether  a  person  retained  by  another  as  an 
attorney,  is  not  bound  to  do  bis  duty  in  the  course  of  auch 

(«)  Vol.  1. 176.— —(t)  1  Slaule  if  Sclw.  363.  (Q 1  Marah.  IIJ. 
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1820.  professional  employment.  Such  duty  does  not  arise  from  ao 
implied  promise,  nor  does  it  form  tke  subject  of  tort  alone. 
But  the  defendant,  being  an  attomeji  expressly  contracted 
QvAALit.  ^^1  ihe  iotestate  to  investigate  a  title  to  an  estate,  of  wluch 
the  latter  became  the  purchaser,  on  the  fisuth  of  such  investi- 
gation. If  it  should  be  held,  that  the  plaintiff  as  adminbtrator, 
could  not  maintain  this  itctibn  against  the  defendant,  none 
whatever  could  be  brought,  aldioi^h  the  intestate's  estate  had 
received  a  material  injury  through  his  carelessness  and  mis- 
conduct. It  is  quite  clear,  that  an  action  for  the  injury 
sustained,  could  not  be  brought  by  the  heir ;  for  the  contract 
of  the  defendant  does  net  run  with  the  land ;  sdll,  if  it  did, 
the  plaintiff,  as  administrator,  would  have  a  right  to  sue  for 
the  damage  sustained  in  consequence  by  the  intestate  in  his 
life-time.  The  declaration  contains  four  special  counts,  in  all 
of  which,[there  is  an  express  promise  alleged  by  the  defendant. 
This  promise  he  has  admitted  by  the  demurrer,  and  the 
action  is  expressly  founded  on  it,  as  being  the  substance 
of  the  contract.  This  therefore  appears  to  me  to  be  not 
only  the  proper  but  most  convenient  form  of  action.  In 
Atkins  V.  Hill  (a)  it  was  held,  that  assumpsit  lay  upon  a  pro- 
mise by  an  executor  to  pay  a  legacy  in  consideration  of  assets, 
as  such  promise  was  grounded  on  a  good  and  sufficient  con- 
sideration,  viz.  that  the  defendant  had  assets  to  dischaige  the 
legacy.  But  in  Decks  v.  Strutt  (ft),  it  was  decided,  that 
legacies  were  not  recoverable  at  law^  but  only  in  equity. 
Here,  enough  is  stated  on  the  fiice  of  the  record,  to  shew 
that  a  damage  accrued  to  the  intestate's  personal  estate  dur- 
ing his  life,  and  that  the  defendant  expressly  promised  him 
to  investigate  and  take  due  care  that  a  proper  title  should  be 
furnished ; — it  was  therefore  unnecessary  to  shew  that  such 
promise  was  made  by  the  defendant  m  his  professional  cha- 
racter of  an  attorney. 

Mr.  Justice    Richardson. — ^Three    objections     have 

(o)  Cowp.  884. (6)  5  Term  Rep,  690. 
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been  raised  as  to  the  plaintiff's  right  to  maintain  this  action;        1820. 
first,  that  it  in  substance  arises  out  of  a  tort ;  secondly,  that     j^^^^^ 
if  it  were  a  contract,  it  ran  with  the  land,  that  the  heir  was  «• 

damnified,  and  that  he  alone  could  sue;  and,  thirdly,  that 
the  declaration  is  defective  in  point  of  form.  As  to  the  first, 
this  action  both  in  form  and  substance  is  founded  on  a  con- 
tract. No  negligence  can  be  imputed  to  the  defendant, 
except  on  his  retainer.  Although  the  intestate  himself  might 
have  brought  an  action  of  tort  in  his  life-time,  still,  the  injury 
he  sustained,  arose  from  a  breach  of  contract.  He  m^t  have 
elected  to  have  sued  the  defendant  either  in  tort  or  asiumpsit, 
but  the  foundation  of  his  action  rested  on  contract.  It  is 
quite  clear,  that  in  cases  of  a  promise  made  to  a  deceased, 
if  an  injury  accrues  to  his  personal  estate  by  a  breach  of 
it  during  his  life-time,  that  the  right  of  action  descends  to 
his  representative.  It  has  been  contended,  however,  that 
in  the  present  iustance  the  action  died  with  the  intestate. 
If  a  person  contracts  with  a  coach  proprietor  to  be  safely 
and  securely  carried  from  one  place  to  another,  and  through 
the  negligence  of  the  servant  of  such  proprietor,  the  coach  be 
overturned,  in  consequence  of  which  the  passenger  so  con- 
tracting dislocates  or  fractures  a  limb,  and  owing  to  his  confine- 
ment in  procuring  a  cure,  his  personal  property  sustained  an 
injury; — although  he,  during  hb  life-time,  might  sue  the  pro- 
prietor in  assumpsit  or  tort,  still  his  representative  may  main- 
tain an  action  on  the  contract  after  his  death,  to  carry  him 
safely,  and  recover  damages  for  the  injury  which  had  accrued 
to  his  estate  from  the  breach  thereof.  Secondly,  if  the  heir 
alone  could  sue,  no  action  whatever  could  be  maintained 
against  the  defendant,  for  it  was  not  a  contract  which  ran 
with  the  land ;  and  even  if  it  did,  and  there  were  a  breach  of 
it,  and  a  damage  accrued  to  the  intestate  in  consequence 
during  his  life,  his  representative  alone  could  sue,  according  ^ 
to  the  case  of  Lucy  v.  Levington.  As  to  the  last  objection, 
it  was  alleged  in  the  declaration,  that  the  defendant  was 
retained  and  employed  by  the  intestate  as  his  attorney.    To 
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1820  this^  the  defendant  has  merely  derourred  genenUj,  be  lias 
Kkights  "^^  therefore  objected  to  the  form  of  the  allegation,  and  it 
^     e.  must  be  implied  that  he  was  bound  to  fulfil  bis  dutj  as 

such.  • 

Judgment  for  the  plaintiff. 


^^jlTit^'  Teall  v.  Auty  and  Dibb. 

XnniiiumpsU     Xhis  was  an  action  of  assumpsit  to  recover  45/.  being  the 

lor  goods  sold,  ^  ... 

and  on  an  ar-  balance  of  an  account  due  to  the  plaintiff  in  respect  of  a 

count 8tatrd,to  ,  .         ^        ,  u       t-i  i- 

recover  tiic  va-  large  quantity  of  poles  or  young  trees,  sold  whilst  standiDg, 

pok^  p^urcras-  *"^  afterwards  cut  down,  and  delivered  by  the  plaintiff  to 

*1*  .^*'?S  u '^..     rtie  defendants.    The  declaration  contained  counts  for  goods 
plaintin  by  tlie  ^ 

dcfeudanu,      sold  and  delivered,  the  common  money  counts,  and  OD  ao 
wards  carried  account  Stated.     Plea,  general  issue. 

away  by  them; 

it  appeared  in 

evidence,  that       At  the  trial  of  the  cause  before  Mr.  Justice  Bauley  at  the 

at  the  time  of    ,  .  «►    .    •  •     •         ■        .•-*... 

the  bargain      last  assizes  at  YoTky  It  appeared,  that  the  plaintiff  was  a  ship- 

randums^^*  Wright,  and  in  the  habit  of  purchasing  growing  timber,  the 

writiiig  bad  largest  of  which  he  kept  for  his  own  use,  and  sold   the 

but  which  smaller  to  third  persons.    That  he  had  accordingly  sold  some 

stamped  nor  growing  poles  to  the  defendants,  the  whole  of  which,  after 

parties.*^^n  ^  being  felled  by  the  plaintiff,  were  delivered  to  and  carried 

was  also  prov-  away  by  them.     For  the  plaintiff  it  was  proved,  that  his 
«d,tliat  the  de-       .   .     /  ^  .  . 

fendants,  at\er  original  demand  on  tlie  defendants  for  the  poles  in  question, 

rarricd^away^  ambunted  to  181/.  which  had  been  reduced  by  payments  to 

tiwt  a^bainncc  *®  ^^^''^  *""*  ®'  ^^^'    '^^*  repeated  applications  bad  been 

was  due  to  the 

plaintiff;  un- 

dcr  these  circumstances  the  plaintiff  was  nonsaited  : — Held,  that  snch  nonsnit 

waspropor,  as  it  was  not  proved  that  the  defendaaU  bad  ailmitted  a  precia* 

and  definite  sum  to  be  due  to  the  plaintiff,  and  therefore  that  he  coald  not 

recover  on  the  account  stated,  without  reference  to  the  memoraodimts,  which 

were  not  lulmissible  in  evidence ;  bat  as  the  contract  had  been  executed  by 

the  dcfcndiuits,  tlity   having  carried  awav   the   polc»s,  the  Court  granted  the 

plmntiff  a  new  trial  on  payment  of  cosb.  ' 
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made  to  them  both  for  tb9  pajmeiit  of  this  sunt,  and  that  ib20. 
they  bad  acknowledged  a  balance  to  be  doe  to  tbe  plains  "^"^ 
tiff.     Oil  the   cross-eT^aQunation    of  one  of  tbe    pliuotiff'a  o. 

witnesses,  it  turned  out  that  there  was  a  memorandum  in  his  ^^' 

pocket  book,  written  by  him  at  the  time  the  bargain  was  ' 
made,  but  it  was  neither  stamped  nor  signed  by  either  of 
the  parties,  by  which  it  appeared,  that  '^  on  the  1 1th  of  March, 
1818,  Teall  sold  to  Juiy  and  Dibb  all  the  small  polea 
in  a  certain  plantation  therein  named,  under  four  feet 
measurement,  at  Is.  4d.  each.  That  the  jJaintiff  was  to  be 
paid  for  them  before  tlie  month  of  Fdfruary,  following;  that 
he  was  to  mark  and  fell  the  poles,  and  the  defendants  were 
to  carry  them  away.'' — ^Tbe  plaintiff's  band*writing  to  this 
memorandum  was  about  to  be  proved,  when  it  was  olyectfici 
for  the  defendants  that  it  was  not  admissible  in  evidence^  aa 
it  was  neither  stamped  nor  signed  byi  the  parties,  and  that  the 
action  was  npt  maintainable  unless  such  a  document  had  been 
duly  made  and  executed,  as  it  was  a  contract  for  the  sale  of 
standing  trees,  which  were  an  interest  in  land,  and  to  be  con- 
sidered as  part  oflhe  realty.  For  the  defendants,  a  simibr  me- 
morandum  was  produced,  in  the  hand-writing  of  the  plaintiff^ 
but  not  stamped  or  signed  by  either  of  the  parties,  in  which  the 
contract  was  stated  to  have  been  made  with  the  defendant 
Dibb  alone.  The  Learned  Judge  was  of  opinion,  that. the  con- 
tract  only  could  be  looked  at,  which  was  not  admissible  iu 
evidence,  it  being  neither  stamped  nor  signed  by  the  defend- 
ants, and  that  the  memorandum  produced  by  tbem»  induced 
a  suspicion  in  his  mind  that  tbe  action  had  been  improperly 
brought  against  both,  Dibb  only  being  mentioned  therein. 
He  accordingly  directed  a  nonsuit,  with  liberty  for  the  plain- 
tiff to  move  to  set  it  aside,  in  case  the  Court  should  be  of 
opinion  that  he  was  entitled  to  recover. 

Mr.  SeijW Hullockf  in  the  last  Term,  obtained  a  rule  nisi, 
that  the  nonsuit  might  be  set  aside,  and  instead  thereof,  a 
verdict  entered  for  the  plaintiff  for  45/.  He  relied  on  Knotcles 
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1820.        ▼•  Michel  (a)f  where  the  declaration  waa  simihir  to  the  pfcsent, 
and  no  memorandam  of  a  contract  was  given  in  eindeoce. 


«.  and  it  was  there  held,  that  an  admission  made  by  the  defiend- 

^"^^'  ants,  that  they  had  bought  standing  trees  of  the  plaintiff  for 
^  a  certain  sum  of  money,  after  they  had  cut  them  dowa  and 
carried  them  away,  would  support  a  count  upon  an  account 
sUted,  though  not  for  goods  sold.  He  submitted  in  this 
casie,  therefore,  that  no  written  memorandum  of  the  con- 
tract 'Was  necessary,  as  required  by  the  statute  of  frauds, 
lliat,  at  all  events,  the  paper  produced  by  the  defendanU 
to  shew  that  the  trees  had  been  sold,  to  one  of  them  only, 
could  not  have  been  received  in  evidence  if  it  had  been 
stamped,  as  it  was  not  signed  by  either  of  the  parties.  But 
even  if  it  could,  the  memorandum  in  the  plamtiff's  account 
book  was  liable  to  the  same  objection,  where  the  names  of 
both  the  defendants  were  mentioned  and  debited. 

Mr.  Serjt.  Faughan  yesterday  shewed  cause,  and  insisted 
that  the  Learned  Judge  was  perfectly  correct  in  directing  a 
nonsuit.  When  the  poles  were  sold  to  the  defendants^  they 
were  growing,  and  formed  part  of  the  realty.  Neither  of 
the  documents  containing  the  terms  of  the  sale  were 
admissible  in  evidence  at  the  trial,  as  they  had  no  stamps 
affixed  to  them,  and  on  proof  of  their  esistence,  no  parol 
evidence  was  admissible.  In  fVaddingtonv.  Brutaw{b)  it 
was  decided,  that  a  written  agreement  for  the  sale  of  hops, 
which  should  be  grown  on  a  certain  quantity  of  land,  to 
be  delivered  in  pockets  at  a  certain  place,  could  not  be 
given  in  evidence,  unless  stamped  with  an  agreement  stampy 
as  they  gave  an  interest  to  the  vendee  in  the  produce  of  the 
farm.  In  Emmerson  v.  f/ee/tt(c)  it  was  held,  that  die  sale 
of  a  crop  of  growing  turnips,  for  the  removal  of  which 
no  time  was  specified,  was  the  sale  of  an  interest  in 
land;    and   in    Crosby  v.    IVadiwortk^d)    where   ^.,  by 
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parol,  agreed  to  sell  to  JB.  a  standiiig  crop  of  grass,  1820. 
and  B.  was  to  mow  and  make  it  into  hay,  but  no  time  was  f^i^^Il 
fixed  for  the  mowing,  or  for  the  payment  of  the  money^  nor  v* 

was  possession  of  the  close  given ;  it  was  still  held  to  be  a 
contract  for  an  mterest;in  lands,  and  required  to  be  in  writing 
uuder  the  statute  of  frauds.  So  here,  there  having  been  a 
contract  in  writing,  parol  evidence  was  not  admissible,  as 
the  memorandums  were  the  only  evidence  of  the  contract, 
neither  of  which  could  be  received,  as  they  were  neither 
stamped  nor  signed  by  the  pluntiff  or  defendants,  or  by  any 
person  authorised  by  the  latter  to  do  so.  Besides,  the  action 
is  brought  against  both  the  defendants ;  and  it  appears  by 
the  memorandum  produced  by  them  at  the  trial^  that  the 
contract  was  entered  into  with  one  only* 

Mr.  Serjt.  Hullock,  in  support  of  the  rule.  Whether 
the  contract  was  made  with  both  the  defendants  or  not,  is^ 
under  the  circumstances,  no  ground  of  nonsuit,  but  a  fact 
which  should  have  been  left  for  the  determination  of  the  Jury. 
As  to  that  objection  therefore,  the  plaintiff  is  entitled  to  a 
new  trial.  With  respect  to  the  cases  cited  for  the  defend- 
ants, it  k  unnecessary  to  controvert  or  impeach  the  authority 
of  either  of  them.  The  only  question  is,  whether  the  plain- 
tiff cannot  sustain  this  action  by  evidence  aliunde,  inde- 
pendently of  the  memorandum  made  by  him  in  his  pocket 
book.  Even  if  it  were  liable  to  a  stamp  duty,  he  might 
have  recourse  to  the  count  on  an  account  stated  for  the  ba- 
lance due  to  him,  for  it  was  proved  at  the  trial  that  both 
the  defendanU  admitted  a  balance  to  be  due,  and  repeated 
applications  were  made  to  them  by  the  plaintiff  for  payment. 
KnowUs  V.  Michel  is  an  express  authority  as  to  this  pomt ; 
at  all  events,  he  was  entitled  to  recover  on  a  quantum 
meruit.  Here,  in  point  of  fact,  there  was  no  agreement  in 
writing,  for  it  cannot  be  considered  as  such,  within  the  fourth 
section  of  the  statute  of  frauds,  as  amounting  to  an  interest 
in  Und,  because  it  was  not  signed  by  either  of  the  parties 
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1820.        to  be  charged  ol*  their  agent.    An  therefore  it  was  not  an 


agreemenl  within    tliat   statute,   il  could  not  be  rendered 
V.  avaiiablc  as  such  by  affixing  a  stamp  to  it.    The  only  dii^ 

^^'  tinctioA  between  this  case  and  tliat  of  Kncmla  v.  Michel,  is 
the  precise  sum  the  plamtifF  is  entitied'to  recover  The  de- 
fendants admitted  a  balance  to  be  due  to  faiit),  after  hav- 
ing e:i(ecuted  the  contract  on  their  part  by  taking  away  the 
poles.  In  that  case^  it  is  true,  there  was  no  evidence  of  aa 
bgreettient,  and  as  the  memorandum  in  question  did  not 
litttoitfit  to  one,  the  plaintiff  had  a  right  to  recover  the  ba- 
lance on  the  account  stated.  If  it  had  been  s^oed  bj  the 
defendants,  or  any  person  authorised  by  them,  it  would  have 
been  a  diflerent  question — but  as  tihey  had  carried  away  all 
the  poles,  and  thereby  executed  the  contract  on  their  part«, 
it  must  be  considered  as  if  no  written  memorandum  had  ever 
existed,  and  the  plaintiff  is  -entitled  to  recover  the  balance 
idue  to  him  on  the  evidence  given  at  thettial^  uuder  fkie  comit 
upon  an  account  stated. 

Lord  Chief  Justice  Dallas. — It  has  been  proposed,  in 
this  case,  that  a  verdict  should  be  entered  for  the  plaiMiff 
for  45?.,  being  the  sum   remaining  due  to  him  from  the 
defendants,  on  account  of  the  poles  in  question.   The  Court 
are  an5[iQUS  to  render  every  accommodation,  consonant  with 
justice,  to  the  parties.    It  appears  that  the  defendants  agreed 
to    purchase   the  poles,    and  that  they  afterwards  caused 
them  to  be  taken  away.     It  is  quite  clear,  therefore,  that 
they  ought  to  pay  for  them;    but    the  main  question  is, 
whether  the  nonsuit  was  proper  ?     We  are  of  opinion,   that 
the  learned  Judge  was  perfectly  right  in  directing  the  plains 
tiff  to    be  called,   and  We  feel  no  difficulty  whatever  on 
that  point.     But  what  are  the  facts  ?    The  agreement  was 
originally  for  the  purchase  of  an  interest  in  land,  for  wrhen  it 
was  tnade,  the  poles  were  growing.     If,  therefore,  the  ac- 
tion had  been  brought  to  enforce  that  contract,  the  objection 
as  to  the  memorandum's  not  being  admissible  in  evideiicc 
at  the  trial,  it  being  neither  stamped^  nor  signed  by  the  con- 
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tracting  party,  would  be  a  good  and  valid  objection ;  but  1B20. 
trbatever  the  original  contract  might  have  been,  the  poles  »^!^ 
were  severed  by  the  plaintiff,  and  afterwards  taken  away  by  r. 

(he  defendants.  The  agreement  was  then  executed,  as  they 
had  all  the  benefits  they  could  possibly  derive  under  it ;  and 
it  has  been  established  by  a  number  of  cases,  that  where  an 
agreement  has  been  executed,  the  party  is  entitled  to  recover, 
although  he  wouM  not,  in  case  he  had  commenced  ati 
action  on  such  contract  before  it  had  been  so  executed. 
Here  however,  it  has  been  contended,  that  the  plaintiff  is  en- 
titled to  recover  on  the  account  stated.  If  it  had  been 
proved  that  a  certain  sum  was  agreed  to  be  paid  by  the  de- 
fendants, as  the  balance  due  to  the  plainti£^  the  case  o£ 
Knowles  v.  Michel  would  be  expressly  in  point;  but  there^ 
the  defendants  admitted  a  precise  sum  to  be  due*  That 
case,  therefore,  does  not  meet  the  present,  in  which  the 
difficulty  is,  to  ascertain  what  is  due,  no  promise  having  been 
proved  by  the  defendants  to  pay  a  definite  and  certain  sum, 
but  merely  the  balance  due  from  them  to  the  plaintiff.  The 
promise  might  have  been  made  with  reference  to  the  memo- 
randum, which  not  being  stamped,  was  not  admissible  in 
evidence;  for  in  Brewer '7.  Palmer Qt),  which  was  an  action 
of  assumpsit  for  use  and  occupation,  and  it  appeared,  on  the 
examination  of  a  witness,  that  the  defendant  held  under  a 
MTittcn  agreement,  Lord  Eldon  decided,  that  it  could  not  be 
received  in  evidence,  for  want  of  a  stamp,  and  tfie  plaintiff  - 
was  not  allowed  to  go  into  general  evidence,  as  the  agree- 
ment was  the  best  evidence  of  the  nature  of  the  occupa- 
tion, and  where  there  is  an  actual  contract,  none  can  be 
implied.  At  all  events,  the  plaintiff  could  only  be  entitled 
to  recover  under  the  count  on  an  account  stated,  and  as  no 
fixed  sum  was  proved  to  have  been  admitted  by  the  defend- 
ants to  be  due  to  him,  the  nonstiit  was  proper.  Un- 
der all  the  circumstances,   however,    we  think  that  a  new 

(ii)  3  Esp.  SIS. 
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1820.        trial  may  be  granted  to  the  plaintiff,  on  the  payment  •f 

>r'*'         costSi  as  he  might   have  been  enabled  to  prove  the  enct 

V.  amount  due  to  him  from  the  defendant^    by  evidence,  in- 

^"^**        dependently  of  the  agreement.     If  such  eviidence  had  been 

given   at  the  trial,  the   plaintiff  would  bave  been  entitled 

to  recover  on  the  account  stated.      The  Court,  however, 

will  make  enquiry  of   the   learned  Judge    who   tried  the 

cause,  as  to  the  general  tenor  of  the  evidence,  and  the  facts 

as  proved. 

At^oumatur, 

Mr.  Justice  Park  on  this  day  stated,  that  he  had  spoken 
to  Mr.  Justice  Bayley^  who  had  no  recollection  of  any  evi- 
dence being  tendered  at  the  trial,  to  shew  an  admission  b^ 
the  defendants,  that  any  definite  sum  was  due  from  ihefii 
to  the  plaintiff;  but  the  Court  still  thought  that  he  was  en- 
titled to  a  new  trial,  on  the  payment  of  costs,  and  on  these 
terms  made  the 

Rule  absolute  for  a  new  trial  (a). 

(«)  So,  in  Hex  v.  Sir.  PinV*  Bidford  InkMtmiUj  6  Term  Rep,  45%  it 
van  decided,  that  to  enable  an  apprentice  to  gain  a  settlement,  by  serf- 
ing  a  second  roaster,  the  service  must  be  perfonned  with  the  consent  of 
the  first  master ;  and  if  tlie  agreement  between  the  fint  and  second  ons- 
tcr,  expressing  snch  consent,  cannot  be  received  in  evidence  for  want  of 
a  stamp,  parol  evidence  of  the  agreement  cannot  be  admitted.  Bnt,  ia 
Dee,  d.  ^ood  r.  Sforrts,  It  £asC.  237,  where  the  plaintiff's  witaesa  hav- 
ing proved  payment  of  rent,  said,  on  cross-examination,  thai  an  agree- 
ment in  writing  relative  to  the  lands  in  question,  had  been  produced  oo 
a  former  trial  between  the  parties,  bnt  he  did  not  know  the  eontesls  of 
it ;  and  another  witness  proved,  that  he  had  seen  snch  agreement  in  the 
hands  of  the  plaintiff's  attorney  that  morning ;  yet,  as  no  notice  bad 
been  given  by  the  defendant  to  produce  the  agreement,  the  Court  fadd, 
that  this  general  evidence  was  not  sufficient  to  exclude  the  parol  evi- 
dence of  payment  of  rent,  or  to  rebnt  the  inference  of  a  tenancy  from 
year  to  year  arising  from  it.  So,  in  aetun^U  for  a  crop  of  peas 
bargained  and  sold,  where  it  was  proved  that  there  had  been  a 
written  agreement  between  the  parties,  on  the  subject  of  the  actioB, 
and  that  it  was  not  stamped,  the  Court  held,  that  no  secondary  evi- 
dence could  be  received  of  its  contents,  altlioogh  it  appeared  to  have 
been  destroyed  by  the  wrongful  act  of  the  party  who  took  the  objectkn. 
Ripptner  v.  JVrighif  S  Bam.  if  Aid,  478.  But  where  an  nnstamped 
agreement,  for  the  purchase  of  a  lease,  was  drawn  up,  but  not  signed 
by  either  of  the  parties,  it  was  holden,  that  this  did  not  prevent  the  party 
suing  upon  it  from  resorting  to  the  common  counts.  Adams  v.  FairMM^ 
«  Stark.  S77. 
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ISM. 

IN  THE  EXCHEQUER  CHAMBER. 


MONKHOVSB.  WmOHT,    ami  FAimSAlEK,  V*  Hat  and       Batnrday, 

Another,   Assignees    of  Matthews,  a    BonkmpC.---* 
(In  error.) 

This  was  an  action  of  ammpsU  for  money  had  and  re- Tbe  Sblp  Re- 

cened  by  the  defendants  below  (pbuntiffs  in  error)^  to  the  ^6Geo.s!^.€0. 

use  of  the  plaintiffs  below  (defendants  in  error>  as  assignees  ^*5^|*" 

of  Thomas  Maiihms,  a  baid^mpt.— Plea,  General  Issue.       tend  to  repeal 

or  preYCBt  the 
operation  of 

A  special  ferdict  CdimmI,  that  on  the  11th  o(Mujfpl6l6,  a  fi  jg^,  1.^.19^ 

comniwsioft  of  bankrupt  was  issued  against  3iattkem$,  on  an  ^^^^'^'^ 

act  of  bankruptcy  committed  by  him  in  Dtfsmier.  1815;  slnps:— Tban- 

.1  ^     ,^1^      *r         /«--«.  ^1.    fore,wherethe 

and  that  eo  the  19th  of  Junei  18  lo,  au  assignOMnt  of  hit  ownarofaahip 


property  was  duly  made  to  his  Migaees  (the  defeodanU  in  eiw  JJ^jf  Sjj'^ 

ror).  That  the  bankrupt  was  the  sole  owner  of  a  sUp  called  "^'^'l^  ^^^9 

the  Dolfhinf  which  was  duly  registered  at  the  Cti8tom*Houae  the  registered 

at  Sunderland,  and  that  he  was  indebted  to  the  defcndanta  hU^'n^iX 

below  in  the  sum  of  795/.  14s.  Sd. ;  thai  on  the  S«ad  of  ^e  owner  con' 

'  tinned  to  have 

November f  1815,  an  indenture  of  bargain  and  sak  (reciting  theahip  inhu 

the  certificate  of  the  registry  of  the  shipX  was  made  and  exei^^'ajlT 

executed  by  Matthews,  and  Fairbmm  (one  of  the  defendants  ^t  oveVh^' 

below),  by  wfaicb  the  former  assigned  the  Do/phki,  then  at  ^^  he  bc- 

sea,  to  Faifbaim,  to  bold  the  same  to  him,  in  (rust  for  sale,  nipt  t— Held, 

as  security  for  the  said  sum  of  795/.  14s.  3J.  so  due  tp  liim  ^rty^u  ?he' 

and  his  co-partners  (the  defendants  below),  if  it  were  not  the^J^*'„'^^f 

paid  on  or  before  the  fifiad  of  May,  1816.     Then  followed  •w^b  owner,  ai- 

provisoes    by  Matthews,   that  the    receipt    of  Fairbaim  jsisterwas^duly 

should  discharge  the  purchaser  of  the  sUp;   that  he  (Mat-  j.^^.'^fol^the 

tkews)  bad  full  power  to  assign  her :   and  that  he  would  ^^^  ^^  bank^ 

ruptcy. 
keep  her  insured  until  the  payment  of  the  sum  in  yiestion. 

VOL.  IV.  o    o 
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1020.        Tlie  deed  then  contained  a  covenant  by  Fairbaim  to  re* 
MoNKHousi    ***'8"  ^^^  ^^^P  ^^  Matthews,  on  payment  of  the  above  som. 
V-  ^nd  lastly,  it  was  agreed  and  declared  between  both  the  par- 

ties, that  until  the  ship  should  be  sold  under  the  trust  con* 
tained  in  the  deed, ''  it  should  be  lawful  for Matthetos  to  have, 
bold,  and  enjoy  the  aame,  and  to  receive  and  take  the  gains^ 
and  profits  thereof,  to  and  for  bis  own  use  and  benefit,  with- 
out the  lawful  let  or  interruption  of  Fairbaim,  or  any  per- 
son claiming  under  him.''    The  special  verdict   then  found, 
that  a  copy  of  this  deed  was  delivered  on  the  said  22ad  of 
November,  1815,  to  the  proper  officer  at  the  Custom-Hoose 
at  Sunderland,  who   duly  made  the  entries  thereof,  as  re- 
quired by  the  Register  Acts.  That  at  the  time  of  the  execu- 
tion  of  the  deed,  the  ship  was  at  sea,  but  returned  to  Sufh 
derland  a  few  days  afterwards ;    that  on  the  29tfa  of  'No- 
vember (being  within  ten  days  after  her  return),  the  proper 
indorsement  was  made  on  the  certificate  of  the  registry,  aod 
a  copy  thereof  delivered  to  the  proper  officer,  at  Sunder" 
land,  who  duly  made  the  entries  thereof  at  the   Costom- 
House  there.  That  on  the  3 1st  of  January,  1816,  the  ship 
was    brought  to  the  port  of  Newcastle,    where  Fairbaim 
then  resided,  and  that  he  procured  a  new  register  for  her, 
in   his   own    name,   at    the    Custom-House    there;     that 
notice  thereof  was  given  to  the  proper  officer,  and  the  old 
certificate  was  delivered  up  and  cancelled.    That  at  the  time 
of  the  execution  of  the  deed  of  assignment,  Matthews  bad 
possession  of  the  ship  (being  then  at  sea) ;  that  he  appointed 
different  masters,  employed  her  in   different  voyages  from 
time  to  time,  received  the  freight  earned  on  such  voyages^ 
and,  in  Jpril  1816,  chartered  her  for  a  voyage  to  Card^, 
gave  all  the  orders  to  the  masters,  did  all  the  necessary  re- 
pairs to  the  ship  from  time  to  time,  at  his  own  cost,  and  in- 
sured her  in  his  own  name,  but  that  she  was  navigated  un- 
der the  certificate  of  registry  so   indorsed   and  granted  to 
Fairbaim,  in  compliance  with  the  liegister  Acts.    That  tlie 
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defenduts  below  did  not,  nor  did  any  of  them,  interfere  in  ^^• 
nny  way  with  the  possession,  conduct,  or  management  of  Movxnouia 
the  ship,  until  the  Ist  of  Junt,  1816,  when  the  ship,  which  ^^^ 
had  sailed  from  Cardiff  on  the  l6th  of  May  preceding,  ar- 
rived at  the  port  of  London,  on  the  50th  of  that  month. 
Hiat  the  agents  of  the  defendants  below,  on  hearing  of  her 
arrival  there,  did»  on  the  said  Ist  of  June,  take  possession  of 
her,  dis)4ace  the  then  master  from  the  command,  and  re- 
appointed him  as  such,  under  the  defendants  below,  and  sent 
the  ship  to  them  at  Newcastle.  That  part  of  the  sum  secured 
by  the  deed  had.  been  paid  by  Maitheme,  before  he  became 
bankrupt,  and  that  the  demand  of  the  defendants  below  upon 
the  ship,  was  thereby  reduced  to  595/. ;  and  that  they,  after 
they  took  possession  of  her,  sold  her,  and  that  the  dear  pro- 
ceeds, remaining  in  their  hands,  at  the  time  of  the  com- 
mencement of  the  present  action,  amounted  to  565/. — But 
whether,  Su;.  (a). 

The  case  came  on  for  argument  this  day,  when  Mr.  Jamtt 
ParkCf  for  the  plaintiflFs  in  error,  submitt^,  first,  That  since 
the  passing  of  the  Register  Acts,  the  statute  21  Jac,  I.e.  19* 
M.  W,  was  no  longer  applicable  to  Briiidi  riiips ;  and,  se- 
condly, That  enough  is  not  found  on  this  special  verdict  to 
entitle  the  defendants  in  error  to  recover,  and  therefore,  that 
there  must  be  a  venire  de  novo.  First,  In  Jones  v.  Dwyer  (&), 
it  was  decided,  that  the  statute  of  James  only  vested  in  the 
assignees  such  goods  as  the  bankrupt  had  in  his  possession 
Sit  the  time  of  his  bankruptcy,  fiut  mere  possession  of  the 
property  by  him,  is  not  sufficient  to  entitle  his  assignees  to 
recover,  unless  he  has  also  the  reputed  or  apparent  owuer- 


(«)  See  a  report  of  this  case  in  the  King'$  Benak,  2  Bam,  ^  Aid,  193, 
nmmiue  Hmf  ▼.  FmrHahru,  in  which  judgment  was  given  for  tlie  plaintiffs 
below,  oo  a  special  case,  founded  on  the  above  circnmstancet,  and 
vbich  was  torued  into  the  present  special  verdict 

iJb)  15  Eusi,  tu 

oo,« 
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1820.        >bipy  or  hM  taken  iipoa  hiintelf  the  aale^or  disposkioii  tbere* 
of  as  owner.     In  Idfigham  ▼•  Bigg$(a)f  I^ord  Chief  Jua- 


MOMKHOUSB 


Hat. 


o.  dee  Eyre  said,  that  *'  Bebg  allowed  to  have  posseMon  of 

goods,  under  cireamstances  which  fffe  die  repatation  of 
ownership,  brings  the  case  within  the  statute.  If  a  wmm  be 
the  reputed  owner  of  goods,  and  appear  to  have  die  ivder 
and  disposition  of  them,  he  must  be  understood  lo  have 
taken  upon  himself  the  sale,  order,  and  disposidon  widun  the 
meaning  of  the  statute."  It  is  therefore  not  sufficient  to  shew 
a  mere  possession  of  goods,  as  in  the  cases  of  readj*fiimiafaed 
lodgings,  or  job  horses  let  to  hire,  but  diere  must  be  also 
an  apparent  power  of  selling.  Since  the  passing  of  &e  Re- 
gistry Acts  (6),  BnYiiA  ships  cannot  be  transferred  witbom 
documentarf  evidence  of  a  dde,  .and  are  not  like  the  oitb- 
aary  cases  of  goods  which  pass  by  parol  and  mere  ddiwy, 
or  by  sale,  as  being  in  the  possession  of  a  warehouaesnan, 
so  as  to  give  him  an  apparent  right  of  ownership.  But  die 
registry  is  the  only  conclusive  evidence  of  the  property  in  a 
shipj  and  by  which  alone  the  uUe  can  be  ascertained  (c); 
and  Lord  EUon  there  said  (d),  that ''  the  consequence,  estab- 
lished by  posidve  and  repeated  decisions,  is,  that  upon  the 
contract  for  a  purchase  of  a  ship,  which  it  may  be  supposed 
might  have  been  executed  widiout  further  mischief,  though 
by  force  of  that  contract,  and  by  operation  of  law,  the  pur- 


(«)  1  Boi.  4r  /^.  er. 

(6)  26  Geo.  3.  e,  60. 1. 17,  By  which  it  b  enacted,  that "  when  the  pro- 
perty hi  avessel  bdonging  to  anyofhti  Majesty's  snhjects,  shaH  be 
transferred  to  any  other  of  such  subjects,  in  whole  or  in  pait^  the  certir 
ficate  of  the  registry  of  such  ship  shall  be  truly  and  accuratdy  recited, 
tn  words  at  length,  in  the  bill  of  sale,  and  that  otherwise  it  shall  be  roid/ 
And  by  34  Geo.  3.  e.  68.  w.  15, 16,  it  is  enacted,  that  '*  on  the  altera* 
tion  of  property  in  vessels  in  Uie  port  to  which  they  belong,  the  indorse^ 
ment  on  the  certificate  of  registry  is  to  be  made  in  a  certain  form,  there- 
in expressed  and  set  oat,  and  that  if  vessels  be  absent  from  the  port  to 
which  they  belong,  when  an  alteration  in  tiie  property  in  them  shnH  be 
made,  that  the  sale  must  still  be  made  as  was  directed  in  the  case  «f 
vessels  being  in  port."i 

{e)  ExpvU  Yallop,  15  F«.  60. (d)  Id.  67. 


Hat. 
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diaaer  would  be  the  owner  in  equity  from  the  moment  oJF       ib20^ 

the  purchaae,  and  the  vendor,  from  that  moment,  would  be   _  ^^^^^ 
..         ,    ^    „  .  ..,..,,       •  MomtHousE 

divested  of  all  mterest ;  yet,  it  is  decided,  that  diese  acts  are         y. 

so  imperative^  that  if  they  rest  upon  the  contract,  it  cannot 
be  said  of  a  ship,  as  of  an  estate,  that  by  operation  of  law, 
and  by  force  of  the  contract,  the  ownership  is  changed,  and 
if  the  money  had  beeirvpud,  the  decision  would  be  upon 
the  same  principle,  and  it  most  be  recovered  by  another 
form  of  proceeding  ^' — ^and  he  concluded  byobeerTing(a)^ 
that  ''  the  question  was,  whether  the  title,  being  of  a  poUie 
registered  nature,  that  public  registry  nmst  not  decide,  aa 
among  all  mankind,  where  the  property  is  ?  and  his  Lord- 
ship's opinion  was,  that  the  registry  was  the  evidence  of 
the  property,  and  must  be  taken  to  be  so,  even  among  the 
creditors."  Although,  in  Stepkens  v.  Sol€(b),  Lord  Chan- 
cellor Talbot  decreed,  that  the  statute  of  James  extended  to 
ships  or  lioys,  as  well  as  to  other  property,  still,  in  Ryatt  v. 
RoUe(c),  it  was  held,  that  though  the  words  of  the  statute 
are  general,  they  do  not  extend  to  chattel  interests  m  lands ; 
and  Mr.  Justice  Burnet  there  explained  the  reason,  in  the 
following  terms :  ^  As  to  the  possession  of  goods,  I  have 
no  way  of  coming  to  the  knowledge  of  the  owner,  but  by 
seeing  who  is  in  possession  of  them ;  but  the  possession  of 
land  is  of  a  different  nature ;  for  a  man  may  be  in  possession 
of  knd,  as  a  tenant  at  will,  as  A  mortgagor  is  to  the  mort^ 
gagee  before  the  condition  broken.  A  purchaser  may  call 
for  the  title  deeds,  and  need  not  be  deceived  unless  he  will." 
So,  in  Gordon  v.  The  East  India  Company  (d),  Jjard  Xen- 
yon  said,  that  **  in  the  case  of  real  property,  no  purchaser 
is  satisfied^with  the  mere  possession  of  an  estate — ^before  he 
purchases,  he  calls  for  the  title  deeds,  and  examines  whether 
or  not  the  possessor  be  entitled  to  the  estate/'    The  Register^ 


(a)  15  Ves.  71.  (A)  Gked  1  Ve».  jiin.  35t.  (c)  1  Aik.  16S. 

(rf)  r  Term  Rep,  23 1. 


A54  CASES  IN  TRIKITT  TERH. 

1820.       Acts,  therefore,  pat  registered  ships  on  the  same  footing  ss 

^^^        chattel  mterests  in  land,  as  the  register  must  be  looked  at  to 
MoiiKuoon  ....  ,  ^ .    .  . 

V.  ascertain  the  title,  and  no  one  can  safely  become  the  por- 

^*'  chaser  without  resorting  to  it.  Besides,  the  opermtioa  of 
the  statute  of  James  must  not  now  be  extended,  as,  when 
it  was  framed,  the  operations  of  trade  were  nmple.  Since 
that  period,  they  have  been  extended,  and  become  moie 
complicated.  Factors  and  agents  of  different  descripdoas 
have  been  introduced  in  all  mercantile  transactions,  and 
therefore  the  same  credit  is  not  now  given  to  apparent  poi- 
aessiot^  In  Rolnman  v.  McDonnell  (a),  where,  after  a  bill 
of  sale  duly  executed  and  registered,  the  assignees  of  the  ven- 
dee (who  had  become  bankrupt  since  the  sale),  took  posses- 
sion of  the  ship,  notwithstanding  a  parol  agreement  that  tbe 
vendors  should  continue  in  possession ;  it  was  held,  that  if 
the  vendors  had  become  bankrapt  during  such  possession, 
the  vessel  would  have  passed  to  their  assignees,  as  pro* 
perty  in  their,  order  and  disposition,  within  the  statute 
£1  Jac.  i.,  but  that  the  bankruptcy  of  the  vendee  having 
first  intervened,  and  the  assignees  of  the  latter  having  ob- 
tained possession,  the  assignees  of  the  vendor  could  not  sup- 
port the  action  to  recover  it ;  and  Mr.  Justice  Bayley  there 
observed  (6),  that  **  the  statute  o(  James  applies  only,  where 
the  order  and  disposition  remain  with  the  bankrupt  up  to 
the  time  of  his  bankruptcy.''  When  the  former  case  of 
Robinson  v.  M*DonneU{c)  was  mentioned  in  Hay  v.  Fm* 
bairn  (d)f  the  Court  observed,  that  it  might  be  re-considered 
thereafter,  if  necessary.  That  case,  therefore,  ought  not  to 
operate  here,  as  the  object  of  this  special  verdict  was  to  review 
both  those  decisions. — Secondly,  The  Jury  have  come  to  no 
conclusion  by  their  verdict,  whether  the  reputed  ownership 
was  in  the  bankrupt,  or  not.     Lord  Chief  Justice  Eyre,  in 


<«)  f  Bam.ifAid.  134— (6)  Id.  137.  (c)  IVm.  ZVm,  66  Get.  S. 

not  Uien  reported.  (rf)  «  Bam.  ^  AU.  195. 
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Lingham  v.  Biggt,  said  (a),  that  <<  it  was  well  observed  by       VIM* 

Mr.  Justice  Bulkr,  in  fVaiker  v.  BumtUifi),  that  questions  mp^^,,„ 

on  tlie  statute  21  Jac.  1.  have  much  more  of  fact  than  of  law  'f- 

in  them.''   Here,  the  Jury  have  found  conflicting  evidence  of 

ownership  between  the  bankrupt  and  the  plaintiffs  b  error  > 

and  there  is  no  weight  of  evidence  to  shew  that  the  former 

was  in  the  apparent  or  ostensible  possession  of  the  ship  at 

the  time  of  the  bankruptcy.    [Lord  Chief  Justice  Dallas. 

Ito  Horn  v.  Baker{c),  which  was  a  case  of  reputed  owner- 

aliip,  as  to  stilus  and  other  utensils,  for  the  purpose  of  carryiqg 

on  the  bankrupt's  business,  Mt  Justice  Lawrence  said^  that 

'',the  Court  were  rather  called  upon  to  oonsidePas  upon,  a 

motion  for  a  new  trial,  what  conclusion  the  Jury  should  have 

drawn  from  the  evidence,  than  to  consider  a  dry  question 

of  law.**]    If,   as  in  Frazer  v.  Marsh  (d),   the  registered 

owner  had  chartered  the  ship  to  the  then  capta^  at  a  rent 

for  a  certain  number  of  voyages,  the  Jiu-y  would  be  bound 

to  say,  who  was  the  reputed  owner  at  the  time  of  the  bank- 

ruptcy.     They  were  equally  bound  in  the  present  case,  but 

they  have  not  found  which  weight  of  evidence  preponderates. 

The  certificate  of  register  was  on  board  the  vessel.    They 

should  have  found  that  fact,  at  all  events ;  and  in  Muller  v. 

Moss  (e)  Lord  Ellenborough  said,  that  ''  reputed  ownership 

is  a  fact  whi^ h  ought  to  haye  been  found  to  rajse  the  question 

atalJ.*' 

Mr.  Titidalj  con^ra.-^AlthoHgh  an  objection  has  been 
made  as  to  the  sufficiency  of  the  finding  in  this  special  ver- 
dict, it  still  embraces  the  same  question  as  was  raised  in 
Hay  V.  Fairbairn  in  the  Court  below,  and  it  was  there  said 
after  argument,  that  reputed  ownership  was  a  mixed  question 
of  law  and  fact.  In  the  cases  of  Mace  v.  Ca4ell  (f)^  and 
Horn  v.  Baker  (g),  the  fact  of  apparent  ownership  was  not 


(a)  1  Bos.  if  PuL  89. {h)  i  Douf^.  320 (c)  9  Easi,  243. 

W  2Campb.  517.    .S.  C.  13  £w<,  238 (e)  1  Maule  fr  Sdw.  33U- 

{/)  Cuwp.  23^ (/r)  9  Ewrty  no. 
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Uno^       •Mtd  to  be  iQ  the  bwdnropl,  but  itms  left  to  AeCoert  lo 
*»^XC!««    ikcide,  whether,  under  the  circamttances,  k  were  or  aot.  So^ 
#•  here,  the  ftcti  at  steled  oo  the  record,  raise  a  q»eatioB  whe- 

ther the  banknipt  waa  the  repated  owner  or  not.    If  Ae 
Jury  had  found  that  he  had*  die  diapotMon  of  die  ship  bjr  the 
oenaent  of  the  owner  at  the  thne  of  his  banhroplcy^  cmdii 
jtuuUoi — A%  however,  she  was  navigated  under  a  cettificaite 
of  rq;islrj,  which  hfui  been  granted  to  one  of  die  phnotiffa  in 
error,  but  was  in  fact  in  possession  of  the  banknipt  at  the 
ttme,  there  is  enou|^  stated  in  dm  verdict  to  raise  die  poiat, 
and  entitle  the  defendants  in  error  to  recover.    Bqt  tbeoiaai 
question,  however,  is,  whedier  the  statute  dl  Jae.  1.  c.  19- 
be  repealed  bj  die  Register  Acts.    It  has  been  contended, 
that  the  provision  contained  an  the  eleventh  section  of  diat 
statute  does  not  apply  to  British  ships.    But  these  later  acts 
do  not  elHnre  to  prevent  the  operation  of  that  clause,  and 
unless  they  tend  directly  to  repeal  its  effect,  it  remains  in 
full  force,  as  no  middle  course  can  be  adopted.    Hiey  refer 
to  a   distinct  sutject-^matter,  and  are  wholly  independent 
of  the  statute  of  Jamesy  for  they  merely  provide  the  mode 
by  which  prc^perty  in  British  shi^  may  be  transferred  by 
one  person  to  anodier  by  their  own  acts,  so  as  to  exclude 
foreigners  from  having  any  interest  in  them,  whereas,  die 
object  of  the  statute  of  James,  was  to  prevent  false  creifit, 
and  render  goods  in  possession  of  a  bankrupt  as  a  reputed 
owner,  equally  distributable  to  his  creditors  as  other  property 
in  his  actual  possession.    There  is  nothing  in  the  Register 
Acts  to  touch  the  policy  of  that  statute,  and  consequently  no 
distinction  can  be  drawn  between  ships  and  anj  other  per- 
sonal property  of  the  banknipt,  for  the  false  credit  raised 
by  the  one,  is  equally  dangerous,  and  as  much  to  be  guarded 
against,  as  the  other.     It  has  been  said,  that  the  possession 
by  the  bankrupt  after  his  bankruptcy,  is  of  no  consequence. 
That  however  must  be  con6ned  to  a  period  shordy  after  die 
bankruptcy  took  place,  but  here,  the  length  of  possessioti  and 
complete  management  of  the  ship  by  (he  bankrupt  so  long  after 
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the  transfer  was  made»  are  sufficient  gronnds  to  establisb  %       1820. 

reputed  ownership  by  him.    It  has  been  Airther  cootendedi  ||o,)2bopss 

that  the  registry  only  must  be  looked  at^  and  not  the  owner  «• 

of  the  vessel^  as  the  former  is  the  only  evidence  of  the  tide ; 

bat|  if  a  qoestion  were  to  arise  as  to  whom  goods  or  stores 

were  funiished  for  die  use  of  a  vessel,  die  person  who  cfaar^ 

tared  her,  or  ordered  themi  or  acted  as  owner,  would  be  liable 

on  proof  that  the  goods  were  supplied  to  him,  and  diat  he 

acted  in  such  a  capacity ;  and  the  documentary  dde  need  not 

be  looked  at  to  render  such  person  responsible.    It  is  quite 

clear  that  chattel  interests  in  lands,  do  not  come  within  the 

provision  of  the  statute  of  Jtmus,  as  the  words  of  that  act 

are  confined  to  goods  and  ehatteh,  the  possesMon  and  power 

of  dispoung  of  which  are  die  only  evidence  of  ownership,  and 

to  which  persons  dealing  with  traders  generally  look.  Besides, 

on  the  facts  found  in  this  case,  it  falls  expressly  within  the 

spirit  and  meaning  of  that  statute.  In  Ex  parte  Matthews  (a) 

Lord  Hardmicke  held,  that  a  mortgage  may  be  made  of  a  ship 

at  war,  and  if  the  mortg^;ee  takes  all  methods  in  his  power 

to  get  possession,  such  as  bill  of  sale,  &c.  it  will  be  out  of 

the  statute  of  JameSf  otherwise  no  security  could  be  made  of 

a  ship  at  sea ;  but  the  suffering  die  ship  to  come  back  and 

go  on  anodier  voyage  made  it  a  very  different  case. — ^[Lord 

Chief  Justice  Dallas. — ^If  the  ship  be  at  sea,  a  creditor  must 

take  possession  immediately  on  her  return  to  port,  for  if  he 

neglects  to  do  so,  or  permits  her  to  go  on  a  second  voyage,  it 

will  be  within  the  operadoii  of  the  statute.] — ^In  Ex  parte 

Batsonib)  die  Lord  Chancellor  said,  <'  if  the  ship  had  been 

chartered  from  A.  to  B,  with  liberty  to  touch  at  a  port  in 

England,  has  it  ever  been  Held,  that  die  mortgi^ee  was 

bound  to  give  nodce  i  If,  then,  diere  had  been  a  new  voyage, 

commenced  under  the  authority  of  the  original  mortgagors, 

it  would  have  made  the  case  quite  different.    The  invoice  was 


(a)  2  Ve8.  Seitr.  «7f  .^— (6)  3  Brotcn*8  Chan.  Ca$,  362. 
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p. 


1820*        for  ^  voyage,  beginning  from  jt.     When  the  ship  was  diar- 
teredi  &c«  the  voyage  began,  it  woold  be  difficalt  to  take 
possession,  and  notice  to  the  captain  would  be  to  atop  the 
Hay.         voyage."  In  Ex  parte  YaUop(a)  the  Lord  Chancellor  formed 
uo  decisive  opinion,  but  gave  the  party  liberty  to  file  a  btO. 
But  in  a  subsequent  case,  he  expressed  his  approbation  of 
Robinson  v.  M^Dotuiell,  and  decided  on  its  authority.    The 
reasoning  of   Lord  EUtf^bowugh^  aa  atated  to  have  been 
given    in  RobiMon  v.  M'DontieU  is   not  only  extremely 
strong,  bat  renders  that  case  undistinguishable  from  the  pre- 
sent (fi)  as  the  Court  were  decidedly  of  opinion,  that  "  the 
Register  Acts  did  not  repeal  the  statute  of  Jama ;  diat  they 
did  not  affect  titles  passing  by  operation  of  law,  as  to  execu- 
tors or  administrators  in  case  of  death,  or  to  assignees  gene- 
rally in  cases  of  bankruptcy  or  insolvency.    That  in  these 
cases  a  title  might  be  transmitted  without  these  forms  required 
by  the  statute ;  and  that  if  a  title  might  be  so  transmitted  widi- 
out  these  forms  in  cases  of  bankruptcy  generally,  th^  saw 
no  reason  why  it  might  not  be  so  done  in  a  particular  case 
falling  within  the  scope  and   operation  of  the  statute  of 
James"    The  present  case  therefore,  is  not  only  within  die 
mischief  intended  to  be  remedied  by  that  statute,  but  one  of 
the  strongest  that  has  arisen  upon  it.    The  last  clause  in  the 
deed  of  assignment  clearly  shews,  that  the  ship  was  in  the 
possession  of  the  bankrupt  until  the  sale,  as  he  was  not  only 
to  be  permitted  to  have  and  hold  her,  but  to  receive  and  take 
the  profits  for  his  own  use  and  benefit.     He,  therefore  re- 
tained the  possession  by  the  consent  of  Fairbaim,  and  the 
object  of  the  deed  was,  that  although  the  interest  in  the 
vessel  had  been  assigned  to  him,  still,  that  the  credit  of  the 
bankrupt  should  not  be  injured  in  the  eyes  of  the  world ; 


(a)  15  Vet,  68. 

{h)  5  Mmde  tf  Selw,  t«8.  That  case  was  not  reported  at  the  tiibe  of 
the  argument,  but  the  learned  counsel  referred  to  it,  as  slated  in  the 
arguuunt  in  Hay  y.  Ftfirfraira,  2  Bam.  1^  Aid,  195. 
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»nd  more  particalarly  so  as  there  was  a  probability  that  he        1820. 
would  gain  sufficient  by  the  voyage  to  redeem  his  pledge    Honkhousb 
and  satisfy  his  creditors*  In  MotUagu'%  Bankrupt  Laws  {a\  «• 

it  is  stated,  that  **  the  registry  is  not  conclusive  evidence  of 
the  reputed  ownership,  but  may  be  negatived  by  the  pro- 
prietor's permitting  the  posseasor  to  have  the  order  and 
disposition  as  reputed  owner  f  and  in  support  of  that  posi- 
tion it  is  stated  in  a  note  (6)  to  be  contrary  to  Ex  parte  Yallcp, 
and  Ex  parte  Houghton  (c),  but  decided  contrary  at  law, 
and  recognized  by  the  Lord  Chancellor  in  a  case  not  yet  re- 
ported. It  was  Ex  parte  Hill,  in  re  Robimon  and  Co.  and 
in  re  Sharpe  and  Sons,  August  and  November,  1818. 

Mr.  Parke,  in  reply. — ^It  has  been  said,  that  a  mischief 
would  arise,  if  persons  who  supply  a  ship  with  stores  or 
necessaries,  or  furnish  her  with  repairs,  should  not  be  en- 
titled to  recover  against  the  owner,  without  being  obliged  to 
look  into  the  registry,  as  being  the  only  evidence  of  title.  But 
the  furnishing  such  supplies  depends  on  a  particular  contract 
between  the  parties,  and  the  person  who  represents  himself 
to  be  the  owner  is  consequently  liable  as  such.  The  statute  of 
James  applies  only  to  the  transfer  of  property  by  parol,  but 
not  by  a  deed,  which  is  required  to  be  publi<:ly  registered, 
and  to  which  all  the  world  may  resort,  for  the  purpose  of 
ascertaining  the  title  of  the  party.  Besides,  that  statute 
applies  only  to  those  who  have  the  power  to  sell,  which  in 
this  case  belonged  to  Fairbairn  as  the  holder  of  the  cer- 
tificate of  registry.  Hi^  v:  Fairbairn,  and  Robinson  v. 
M*DonneU^  are  the  only  cases  applicable  to  the  present,  and 
it  is  now  to  be  considered  whether  the  doctrine  laid  down 
in  them  is  to  be  impugned.  At  all  events,  if  the  special  ver- 
dict be  not  defective  in  form,  it  is  in  8ut>stance: — It  is  found 
therein,  that  the  vessel  was  navigated  under  the  certificate 
of  registry  which  had  been  granted  to  Fairbairn,  in  compli- 
es) U  €dU,  563 : [b)  Id.  ibUi, (c)  17  Vet,  «51. 
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1820.       ance  with  the  Register  Acts ;  «nd  that  ibe  banknipt  wis  to 

^*^^^        continue  in  possession  until  the  sale.    If  the  documentary 

r.  evidence  were  out  of  the  question,  the  Court  might  enquire 

m  whom  the  reputed  ownership  was.  So,  if  this  had  been  the 


case  of  a  foreign  ship,  and  it  was  stated  that  she  was 
ferred  by  deed,  and  that  the  bankrupt  continued  to  order  her 
repaars,  he  might  be  considered  as  the  apparent  owner;  but 
the  Registry  Acts  require  a  public  written  document,  md  not 
a  mere  private  deed  between  the  parties.  The  Jury  therefore 
should  have  formed  a  conclusion  whether  the  reputed  owner- 
ship was  m  the  bilnkrupt  or  not.  As  to  the  last  clause  in  die 
deed,  it  merely  permits  the  bankrupt  to  hold  the  ship,  but 
he  has  no  power  to  sell  or  have  possession  of  the  certificate 
of  her  register.  How,  therefore,  can  he  be  considered  as  the 
reputed  owner  when  the  register  is  the  only  evidence  of  the 
title  ?  ir  the  vessel  had  been  leased  by  the  true  owner  for 
three  months,  and  the  lessee  had  become  bankrupt,  thst 
would  not  be  conclusive  on  such  owner,  but  the  quesUou 
for  the  Jury  would  be,  whether  the  bankrupt  was  die  re- 
puted owner  at  the  time  of  the  bankruptcy.  Here,  how- 
ever, the  legal  title  was  conveyed  to  Fairbaim,  and  he  ac- 
cordingly obtained  a  new  certificate  of  registry  in  his  own 
name,  and  whether  he  or  the  bankrupt  be  the  reputed  owner 
was  a  question  for  the  Jury  to  decide,  and  not  the  Court. 

Lord  Chief  Justice  Dallas.— The  general  point  in  this  case 
is,  whether  the  ship  in  question  was  in  the  possession  of  the 
bankrupt,  or  can  be  taken  to  have  been  in  his  order  and  db- 
position  at  the  time  of  his  bankruptcy,  with  the  consent  and 
permission  of  the  true  owner  and  proprietor  i  To  diis,  two 
objections  have  been  raised,  first,  that  the  reputed  owner- 
ship should  have  been  found  by  the  Jury  on  the  face  of  the 
special  verdict,  that  it  has  not  been  found,  nor  are  any  facts 
stated  therein  from  which  the  Court  can  draw  an  inference  of 
such  ownership;  and  secondly,  that  the  possession  by  the 
bankrupt  at  the  time  of  his  bankruptcy,  did  not  constitute  a 
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reputed  owBerahip  within  the  deveoth  sectioD  of  dl  Jac.  U       1020« 
c.  19,  Ashrna  regards  such  ownership,  whit  are  the  facts?   monmiioubs 
The  vessel  was  al  sea.  and  transfened  by  deed  to  Fairbaim*  ^* 

This  deed  contained  an  express  sCqpidation  by  him,  that  the 
bankrupt  was  to  have,  hold,  and  enjoy  die  ship  and  take  the  pro- 
fits for  his  own  uae.  He  had  the  possession  when  the  deed  was 
executed,  and  continued  to  exercise  all  acts  of  owneiafaipover 
her  until  Us  bankruptcy.  It  is  impossible  therefore,  to  coo* 
ceife  a  stronger  oasa  oi  apparent  possession,  oontinning  in  the 
bankrupt  up  to  the  time  of  hb  bankruptcy.  There  can  be 
no  doubt,  but  that  in  a  common  case,  and  independently  of 
the  Register  AcU,  the  property  in  the  vessel  would  have  passed  ^ 

to  his  assignees.  In  the  case  of  a  transfier  of  a  ship  at  sen  by 
bill  of  sale,  of  which  an  absolute  debvery  of  possession 
cannot  be  made,'it  is  sufficient,  if  the  proper  documents  ave 
delivered,  that  the  purchaser  may  be  enabled  to  reduce  the 
property  into  possession  on  the  arrival  of  the  ship  in  pott. 
This  the  defendants  in  error,  as  assignees  of  the  bankrupt, 
did,  as  soon  as  they  were  enabled  to  do  so,  under  the  cooh 
mission.  As  far  therefore  as  their  conduct  could  afect  the 
property,  it  passed  to  them.  The  questioif,  therefore,  comes 
round  to  this  single  point,  whether  the  Regbter  Acts  alter  the 
effect  of,  or  repeal,  the  statute  of  James  9  They  were  passed 
with  a  view  to  very  different  objects,  and  the  Court  below 
has  drawn  a  distinction  as  to  their  affecting  titles  passing  by 
the  operation  of  law.  These  statutes  relate  only  to  con- 
veyances between  vendor  and  vendee  in  cases  of  real' owner- 
ship, but  the  statute  o(  James  was  passed  to  prevent  trades* 
men  from  being  injured  by  false  credit,  derived  from  appa- 
rent ownership.  The  latter,  from  ^ts  very  term,  stands  in 
opposition  to  a  case  of  real  ownership,  and  therefore  can- 
not fall  within  the  meaning  of  the  Register  Acts.  Here,  the 
title  of  the  assignees  is  most  expressly  rendered  operative  by 
the  statute  of  James,  as  the  vessel  continued  in  the  posses- 
sion of  the  bankrupt  with  the  consent  and  permission  of  the 
true  owner ;  and  as  being  in  his  possession  at  tlie  time  of 
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1620.        his  bankraptcy,  it  became  the  property  of  his 
MoNKHouiB    '^^^  ^  ^®  commission  was  sued  out  by  the  operalioQ  of 
V.  law.    I  perfectly  agree  with  my  liord  EUtnboTfnugky  ihst 

'<  {a)  the  Regbter  Acts  do  not  afiect  titles  passing  by  opeimtion 
of  law  9  as  to  eiecutors  or  adnunistnUors  in  case  of  death, 
or  to  assignees  generally  in  cases  of  bankruptcy.  That  in 
these  cases  a  title  nay  be  transmitted  without  any  of  the 
forms  required  by  the  statute,  and  that  if  a  tick  may  be 
transmitted  without  these  forms  in  cases  of  bankniplcy  gene- 
raUy,  there  b  no  reason  why  it  may  not  so  be  d<*ie  in  a 
particular  case  foiling  within  the  scope  and  operation  of  the 
statute  of  Jama.*^  That  b  the  true  ground  on  which  these 
cases  are  to  be  dbtinguished.  Thb  is  not  a  transfer  of 
property  as  between  a  vendor  and  vendee,  but  as  between 
assignees  and  a  bankrupt^  who  has  been  permitted  lo 
keep  possession  of  the  vessel  in  question,  with  the  conaent  of 
the  owner.  As  to  the  point,  whether  the  fiicts  are  sufficiendy 
stated  in  the  special  verdict  to  leave  the  question  of  reputed 
ownership  to  be  inferred  by  the  Court,  we  are  of  opinioo, 
that  in  point  of  law,  the  conclusion  to  be  drawn  is,  that  the 
property  in  the  vessel  continued  in  the  possession  of  the 
bankrupt  with  the  consent  of  the  owner.  The  reputation  of 
ownership  arises  from  the  fact  of  the  bankrupt's  having  the 
possession  of  goods,  with  the  consent  of  the  true  owner  or 
proprietor.  It  is  sufficiently  found  by  thb  special  verdict, 
that  the  bankrupt  had  such  a  possession,  and  we  think  that 
the  sole  order  and  dbposition  of  the  ship  vested  in  him,  and 
consequently  that  the  judgment  of  the  Court  of  King's 
Bench  must  be 

Affirmed  {b). 

Mr.  Justice  Richardson  was  absent,  having  been  engaged 
as  counsel  in  the  cause  in  the  Court  below. 


(a)  Sec  Hay  v.  Fairbairn^  2  Bam,  Sf  Aid,  196.   fhtbinaon  v.  M'ChmuUf 
5  nfmde  4r  Stiir.  «39. (4)  See  t  Bttm.  if  Aid.  196. 
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1820. 

IN  THE  EXCHEQUER  CHAMBER. 


Home  v.  Lord  Frederick  Cavendish  Bbntinck.         Sntorday, 

Jane  ir. 
This,  \vf|^  an  actioa  for  a  libel.    The  first  count  of  the  Where  the 
declaffation  slated,  tfa^t  before  and  at  the  time  of  committing,  in^chief  di- 
tbe  several  grievances  tberebafter  meiitioaed,  the  phintiff  ^^^  *  !»iJ<- 
uras.a  lieutenantfColonel  m  his  Migest/s  army,  and  was  be  held  to  in- 
possessed  of,  andeiuoyed.the  conmiasion  of  Captain  of  the  coodSctoVa 
Sd  RegioMot  of  Foot  Giiards,  and  that  as  snch  oflker  he  ^er'i^'^^r' 

was  entitled  to,  and  received  a  certain   annrnd  stipend  of  f ""y*  ^^o  af. 

terwards  saed 
1000/.  That  he  had  been  engaged  in  partnership  with  the  President- 
divers  other  persons  in  a  certain  mining  adventure,  which  of  Inqaiiy^for 

was  carried  on  undsr  the  firm  of  Salisbury  and  Co.    That  f  '1^®'»  suted 

to  be  contein- 
a  bill  bad  been  filed  in  the  Court  of  Chancery  against  the  •d  in  his  re- 
plaintiff,  upon  which  an  injunction  had  been  obtained,  re-  tmsmitted  by 
straimng  him  from  accepting  or*  indorsing  bills  of  exchange  ^^^^1 
in  the  name  of  the  per^ons  so  trading  as  aforesaid ;  and  that  Chief -.-.Held, 
the  plaintiff  had  never  been  guilty,  or  suspected  to  have  been  port  wasa  iTri. 
guilty  of  any  unfair,  dishonest,  or  improper  conduct  in  the  monicatlon'" 
said  partnership  transaction,  or  otherwise,  or  of  any  wilful  *°<' properly 
or  fraudulent   secreting  or   withdrawing  himself  from  the  evidence  at 
service  of  any  process  of  the  Court  of  Chancery,  or  of  any  tJiat  an  office 
other  improper  or  unworthy  conduct,  but  on  the  contrary,  ^^^.^^^T^^^y 
had  always  hitherto  conducted  himself  in  a  fair  and  honest  ■i^'^e. 
manner  in  his  transactions  with  his  said  partners,  and  iu  all 
other   transactions  and  concerns,  and  in  every  respect  in  a 
manner  worthy  of  his  character  and  situation  as  a  gentle- 
man, and  an  officer  in  his  Majesty's  service;   and  that  he 
thereby  had  deservedly  obtained  the  good  opinion  of  all  the 
good  and  worthy  subjects  of  this  realm  to  whom  he  was  in^ 
anywise  known.     Yet,  that  the  defendant  greatly  envying  the 
inppy  state  and  condition  of  the  plaintiff  in  his  good  name. 
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1820.       fame,  and  crediti  and  to  bring  him  into  public  scandal^  iafiuDj^ 
and  disgrace,  with  and  amongst  ail  his  neighbouls  and  odier 


9«  good  and  worthy  subjects  of  this  kingdom,  and  to  canae  it 

BBKTiacK.  ^  1^  luspected  and  believed,  that  he  had  been  guiltjr  of  dis- 
honest and  unfair  dealings  with  respect  to  the  said  partner- 
ship concerns  and  otherwise,  and  that  he  had  wilfollj  mib* 
drawn  himself  from  being  served  with  process  out  of  the 
Court  of  Chanceiy,  and  had  eodeafoored  to  procoie  himaelf 
to  be  penooated  by  some  other  person ;  and  had  been  gsnl^ 
of  other  ungentieaNuily  and  un-officer Jike  eoodnc^  and  furthar 
to  vex,  harass,  and  oppress  the  plaintiff,  and  to  canse  hkn  te 
be  deprived  of  his  commission,  and  the  profits  accruing  to 
him  dierefrom,  and  wholly  to  ruin  him,  ialsely,  wickedly,  and 
maliciottsly,  composed  and  published  of  and  concerning  ths 
plaintiff  as  such  officer,  and  of  and  concerning  the  said  paitasr* 
ship  concern,  and  his  conduct  therem,  and  of  and  < 
the  service  of  the  said  injunction,  a  certain  fake,  i 
malicious,  and  defunatory  libel,  containing  amongat  other 
tfaingi,  the  fidse,  scandalous,  and  defamatory  matter  foUowisg, 
(that  is  to  say)— that "  the  plaintiff  (a),  as  appears  by  his  letter 
marked  No.  3  (ft),  expressed  himself  perfectly  satisfied  with, 
and  gave  his  consent  to  any  arrangement  that  mi^t  be  made 
by  the  managing  partner  of  that  concern  (meaning  &&- 
burj^s  concern) : — ^That,  notwithstanding  an  agreeaeot  en- 
tered into  by  the  co-partners»  that  no  one  but  the  managing 
partner  should  draw  or  indorse  bills,  the  plaintiff's  brother, 
David  Home,  did  draw  bills  to  a  Iai|;er  amount  than  the 
sum  vested  by  plaintiff  in  the  said  concern,  which  biUs  were 
accepted  by  the  plaintiff  on  the  firm  of  SaUdmry  and  Co.  :— 


(«)  The  libel  was  set  out  with  the  osoal  inDoendoei. 

(b)  Thii  letter  was  dated  the  S9th  Jit/y,  1814,  written  by  the  plaintiff 
sod  addressed  to  S$li»^mjy  in  which  (he  former  stated*  that  bemg  sa 
the  point  of  departing  for  some  months  on  the  continent,  he  was  ready  to 
enter  into  any  purchases  already  made  for  tfie  benefit  of  the  concern, 
and  agreed  with  his  (Siolufrary's)  better  judgment  and  knowledge  of 
these  matters,  and  that  he  (the  plaintiff)  was  very  mach  pleased  with 
the  favourable  accoants  of  the  proceedings.  - 


HOMB 
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That  the  plaintiff  took  measures  to  avoid  receiving  person-  1320. 
ally  die  Loid  Chancellor's  injunction^  restnuning  him  from 
drawings  accepting,  and  indorsing  biib  on  the  house  of  Salis- 
bury and  Co.,  which  injunction  the  plaintiff  prevailed  tipon  Bbmtiiick. 
Quarter>Master  Weston,  of  the  Sd  Guards,  to  receive  in  such  a 
manner,  as  to  induce  the  person  sent  to  serve  it,  to  believe 
that  he  had  actually  served  it  upon  the  plaintiff: — ^Thereby 
aieaimig,  that  he  had  conducted  himself  dishonesdy,  and  with 
8  breach  of  good  ftidi  towards 'his  partners,  and  in  a  manner 
unworthy  of  bis  character  and  situation  as  a  gentleman'  and 
officer  of  the  army,  in  avoiding  ibe  service  of  the  writ  of  in- 
junction. There  were  six  other  counts  setting  out  different 
parts  of  the  libel.  The  last  count  stated,  that  whereas  the  de- 
fendant was  appointed,  together  with  six  other  persons,  by  the 
Duke  of  York,  Commander-in-Chief  of  his  Majesty's  Forces 
by  land,  to  inquire  into  the  conduct  of  the  plaintiff  in  the 
said  mining  adventure,  in  the  first  count  of  the  declaration 
mentioned,  and  that  the  defendant  was  appointed  to  preside  at 
the  deliberations  of  the  said  persons,  and  to  report  to  the 
said  Duke,  the  opinion  of  the  said  persons,  touching  the  con- 
duct of  the  plaintiff  in  the  said  mining  adventure;  and 
althottgti  it  was  the  duty  of  the  defendant  to  report  truly  the 
opinions  of  the  said  persons,  yet  that  the  defendaiit  well  know- 
ing the  premises,  but  wrongfully  intending  to  injure  the  plain- 
tiff in  that  behalf,  and  to  deprive  him  of  the  countenance  and 
good  opinion  of  the  Duke  of  Yotk,  did  falsely,  deceitfully^ 
and  injuriously  pubibb,  suggest,  and  represent  to  the  Duke 
of  Torkf  that  the  said  persons  so  appointed  as  aforesaid,  had 
unanimously  agreed  in  certain  opinions,  there  following,  of 
and  concerning  the  plaindff  as  such  officer,  and  his  conduct 
in  the  said  mining  adventure  (that  is  to  say),  **Jir$t,  that  the 
plaintiff  became  a  partner  in  the  firm  of  Salisbury  and  Co, ;  5e- 
condty pthut  the  plaintiff  (as  appears  in  his  letter  marked  No.  3.)^ 
expressed  himself  perfectly  satisfied  with,  and  gave  his  con- 
sent to  any  arrangement  that  might  be  made  by  the  managing 
partner  of  that  concern ;  thirdly,  that  notwithstanding  an 
VOL.  IV.  p  p       ' 
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1820        agreement  entered  into  by  the  co-partnersy  viz*  tbat  no  one 
W--S/W         but  the  uranaging  partner  should  draw  or  bdorM  bUls ;  tbe 
^Sr*        plainliflTs  brother,  David  Hamse,  did  draw  bills  to  a  larger 
BsxTlMCK,    amount  than  the  sum  vested  by  the  plaktiff  in  tbe  said  con- 
cern, which  bills  were  accepted  by  the  plamdflf  in  the  nanae  of 
the  firm  of  Salisbury  and  Co^    It  is  necessary  here  to  observe 
that  the  plaintiflf  declares  his  ignorance  of  the  articles  of  agiee- 
ment,  which  he  affirms  he  never  saw,  and  moreover,  duft  ia 
those  articles  restricting  any  but  the  managing  partner  from 
drawing    or  indorsmg  bills,   the  word   ''  aicotg^  does  not 
appear.    The  other  partners  however,  maintun,  tbat  it  was 
understood  by  them  th«.t  they  were  equally  restricted  from 
accepting  bills.    The  Court  thbk  themselves  further  called 
upon  to  observe,  that  Lord  EUenborough,  in  his  charge  to 
the  Jury  m  an  action  in  which  the  present  plamtiff  was  de- 
fendant, considered  the  bilk  drawn  by  David  Home,  in  the 
same   light   as    if  drawn   by   his    brother  (the  plaintiff). 
Fourthly,  that  the  plaintiff  took  measures  to  avoid  recesving 
personally  the  Lord  Chancellor's  injunction,  restricting  him 
from  drawing,  accepting,  and  indorsing  bills  on  the  firm  of 
Salisbury  and  Co.;  and  which  injunction  he  prevailed  upon 
Quarter-Master  Weston  to  receive  in  such  a  manner,  as  to 
induce  the  person  sent  to  serve  it,  to  believe  that  he  had 
actually  served  it  on  tbe  plaintiff ;  jl^A^,  and  tbe  Court 
think  themselves  bound  to  declare,  that  in  die  measures 
adopted  by  the  plaintiff  to  extricate  himself  from  the  part- 
nership, and  in  the  steps  taken  by  him  to  avoid  the  Lord  Qian- 
cellor's  mjunction,  as  well  as  what  subsequently  took  place 
between  him  and  Quarter-Master  Weston,  the  conduct  of 
the  plaintiff  does  not  appear  to  have  been  actuated  by  those 
high  and  delicate  feelings  of  honour,  which  in  all  transactions 
of  life  ought  to  influence  an  oflicer  of  his  high  rank  and 
reputation." — Whereas,  in  truth,  the  said  persons  so  appointed 
as  aforesaid,  at  the  time  of  the  defendant's  making  the  said 
representation  to  the  Duke  of  York,  did  not,  nor  would,  nor 
did  they  at  any  other  time  unanimously  agree  in  the  said 
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Opinion  m  that  count  set  forth :— By  means  whereof,  the  plain-        1820. 


HoBffl 
V. 


tiff  hath  been  g;reat]yiDJured  in  his  good  name  and  credit,  and 
brought  into  public  infamy  and  disgrace  amongst  all  his  neigh- 
bours, insomuch,  that  divers  of  them  to  whom  the  integrity  of  *«"""^*- 
the  plaintiff  m  the  premises  was  unknown,  have  from  thence 
fluspected,  and  still  do  suspect  the  plaintiff  to  have  been  a  per- 
•cm  guilty  of  the  oflRences  and  misconduct  imputed  to  him  by 
the  defendant ;  and  also  by  reason  thereof,  his  Royal  Highness 
the  Prince  of  Wales,  Regent  of  the  United  Kingdom,  acting 
for  and  on  the  behalf  of  Lis  Majesty,  did  deprive  the  plaintiff 
ol  his  rank  of  lieuteoant-Colonel  in  the  service  of  his  Ma- 
jesty; and  also  deprived  him  of  bis  commisMon  of  Captain 
in  the  said  Third  Regiment  of  Foot  Guards,  and  the  plain- 
tiff  was  di^reby  deprived  of  all  the  gains,  and  profits  which 
would  have  accrued  to  him  from  his  pay  as  such  officer,  and 
hath  been  otherwise  greatly  mjured.    Plea— Not  Guilty. 

At  the  trial  of  the  cause  before  Lord  Chief  Justice  ^6fto/^ 
atGttiiaa7/,at  the  Sittings  before  the  last  MichqelmasTem, 
Sir  Henry  Torrens  was  examined  on  oath  as  a  witness  for  the 
pluntiff  ill  support  of  the  action,  and  subpoenaed  to  produce 
certain  minutes  which  were  stated  to  contain  the  subject  of 
the  alleged  libel,  and  Sir  Henry  Torrem  proved  upon  his 
examination,  that  the  plaintiff  was,  at  the  time  of  the  trans- 
actions in  question,  a  lieutenant-Colonel  in  the  army,  and 
Captain  in  the  Third  Regiment  of.  Foot  Guards ;  that  the 
defendant  was  a  Major-General,  and  at  the  time  of  such 
transactions  was  Colonel  in  the  Army ;  that  the  witness  was 
Military  Secretary  to  his  Royal  Highness  the  Duke  of  York, 
Commander  in  Chief  of  his  Majesty's  forces;  that  he,  as 
such  Military  Secretary,  was  in  possession  of  the  minutes  of 
a  Court  of  Inquiry  held  by  the  direction  of  the  Commander 
in  Chief,  of  which  the  defendant  was  the  president ;  that  such 
Court  of  Inquiry  consisted  of  several  other  military  officers 
as  well  as  the  defendant,  and  that  the  inquiry  was  directed 
by  the  Commander  in  Chief  to  be  made  by  such  Court  upon 

V  p  2 
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1820.       the  conduct  of  the  plamtiff ;  that  the  minttteBy  so  in  Ae 
^^       posacflsioQ  of  the  witness,  were  the  minutes  of  the  proceed* 
V.         logs,  evidence,  and  judgment  of  the  said  Court  of  InqQirj, 
and  were  delivered  b;  the  defendant,  as  President  of  the 
said  Courts  personally  to  the  Commander  in  Chief,  as  Ac 
report  of  the  said  Court  upon  that  m^ dry ;   that  the  Com- 
mander in  Chief  deposited  these  mmntes  in  his  office,  and 
the  same,  by  being  so  deposited,  became  and  were  under  the 
care  and  in  the  custody  of  the  witness  as  such  Military 
Secretary; — The  defendant's  counsel  hereupon  insisted,  tfa^ 
the  said  minutes  could  not  be  admitted  and  allowed  to  be 
read  in  evidence,  but  the  counsel  for  the  plaintiff  contended 
that  they  ought  to  be  admitted  and  allowed  to  be  read  as 
evidence  for  the  plaintiff,  whereupon  Lord  Chief  Justice 
AbboU  declared  aiui  delivered  his  opinion,  that  the  said  mi* 
nutes  ought  not  to  be  read  in  evidence ;  the  plaintiff's  conmel 
then  tendered  a  copy  of  the  said  minutes  as  evidence  for  the 
plaintiff,  delivered  from  die   office  of  the  Commander  in 
Chief,    Whereupon  the  Chief  Justice  declared  and  delivered 
his  opinion,  that  such  copy  ought  not  to  be  read  in  evidence 
and  he  directed  that  the  Jury  should  find  a  verdict  for  the 
defendant,  which   they  liccordingly  did.     Wherenpon  Ae 
counsel  for  the  plaintiff  eicepted  to  the  opinion  of  the  said 
Chief  Justice,  and  proposed  and  tendered  a  bill  of  excep- 
tions to  him,  containing  the  said  several  matters  so  offered  as 
evidence  on  the  part  of  the  plaintiff  as  aforesaid,  to  whidi, 
his  Lordship,  at  the  request  of  the  plaintiff's  counsel,  put 
his  seal,  pursuant  to  the  statute  in  such  case  made  and  pro- 
vided. Judgment  having  been  signed  for  the  defendant  bdow, 
the  plaintiff  below  assigned  general  errors,   to  which  the 
defendant  below  added  a  joinder.-^The  case  came  on  tat 
alignment'  this  day^  when 

Mr.  Joikua  Evans,  for  the  plaintiff  in  error,  submitted, 
that  the  report  of  the  defendant  and  the  other  officers,  was 
not  the  report  of  a  legal  Court,  or  a  legal  commission. 
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and  coaM  not  be  ptotected  m  a  coofidendal  comqm*  IBM. 
okation,  either  of  private  individiiab  or  persons  under  go>  hmb 
verooieBt,  and  that  even  supposing  it  eould  be  coasidered  •• 

as  tbe  judgment  of  a  Courts  or  report  of  such  legal  cooh 
misaion  or  comamnjcation^  yet,  that  the  plaintiff  was  en- 
titled to  have  sack  report  produced  in  evidence,  and  that 
he  was  further  ^entitled  to  addoce  testimony,  (supposing 
it  to  be  considered  as  a  confidential  communication)|  that 
it  was  folse  and  malicious.    Tbe  defendant  could  not  have 
justified  the   libel  in  question,  except  by  pleading  it  to 
be  true.    The  only  cases  in  which  a  person  may  write  or 
speak  to  tbe  discredit  of  another,  and  for  which  no  action 
can  be  maintained  by  the  party  injured^  are  those  of  Judges, 
Jurors,  witnesses,  and  partaea  in  Courts  of  Justice.    Widi 
reapect  to  Judges  and  Jurors,  Lord  Chief  Baroo  .%fe,  in 
$uiton  V.  Johnsione  (a),  said,  that  **  the  cases  respecting  such 
persons  could  not  apply,  because  the  law  gives  faith  and 
credence  to  what  they  do;  and  therefore,  there  must  always 
in  what  they  do,  be  cause  for  it ;  and  there  never  can  be  any 
malice  in  what  they  do.  The  presumption  of  law,  that  Judges 
and  Jurors  do  nothing  causelessly  and  maliciously,  does  not 
derogate  from  the  universality  of  the  principle  that  where 
it  can  be  shewn  that  one  man  has  cailsdiessly  and  maliciously 
accused  another  of  a  crime,  or  has  otherwise  vexed  him  by 
causelessly  and  maliciously  exercising  upon  him,  to  his  dar 
mage,  powers  incident  to  his  situation  of  superior,  th6  bjured 
party  is  entitled  to  redress  by  this  species  of  action." — But  here, 
tbe  Court  of  Inquiiy  did  not  constitute  a  legal  Court.    Nei- 
ther was  the  defendant  in  the  situation  of  a  witness^  or  a 
party.    Even  if  a  party  causes  any  impertinent  or  irrelevant 
matter,  or  tending  to  calumniate  another,  to  be  placed  on  the 
records  of  die  Court,  they  will  order  it  to  be  struck  out,  and 
animadvert  on  his  conduct.    It  has  been  held,  that  counsel 
may  justify  the  use  of  defamatory  expressions,  but  with  this 

<<i^  1  Term  Rep.  503. 
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1820.       reslrictioDi  that  they  miut  be  well  founded  and  pertinent ;  iar 
jj^^       in  Brook  ▼•  Montague  {a),  it  is  stated,  that  "  if  m  coiinaellor 


V.  give  in  evidence  any  thing  not  material  to  the  issue^  wUch  is 

BsMTiKcM.  g^^nj jo^^  |,g  ought  to  aver  it  to  be  true,  othenrise  he  is 
punishable :  for  it  shall  be  intended  as  spoken  maliciously, 
and  without  cause.'*  In  Rogers  v.  Clifton  (fi)  Lord  ^Z- 
vahktf  said,  ^  unquestionably,  a  master  who  has  given  a  bad 
character  of  a  servant  to  persons  inquiring  after  his  cha- 
racter, is  not  bound  to  substantiate  by  proof  what  he  bss 
said,  but,  it  is  equally  clear,  that  the  servant  may,  if  he  can, 
prove  the  chancter  to  be  false :  and  the  question  between 
the  master  and  servant  will  always,  in  such  case,  be,  wbedier 
what  the  former  has  spoken  respecting  the  latter,  be  maliciaiis 
and  defamatory?*  These  cases  shew,  that  although  the 
words  or  writing  of  a  defendant  be  defamatory  of  the  plain- 
tiff,  the  oitttf  of  proving  malice  or  falsehood  lies  on  him. 
Here  however,  the  defendant  was  neither  master  nor  cood- 
sel,  and  it  is  manifest  how  carefiil  the  law  is  to  prevent  un- 
necessary injury  being  done  to  the  characters  of  individuals. 
In  Browns.  Crowne  (c)  it  was  held,  that  an  advertisement  in 
a  public  paper,  strongly  reflecting  upon  the  character  of  an 
individual  who  had  been  declared  a  bankrupt,  was  libellons, 
although  published  with  the  avowed  intention  of  convenii^  a 
meeting  of  the  creditors,  for  the  purpose  of  consulting  upon 
the  measures  proper  to  be  adopted  for  their  own  security, 
if  the  legal  object  might  have  been  attained  by  means  less 
iigurious.  In  Herver  v.  Dowson  (d)  it  was  decided  that  a 
person,  bon&  fide  advbing  his  friend  not  to  trust  a  dihxl  per- 
son, is  not  liable  to  an  action;  and  ia  M^Dongallv.  Cla^ 
ridge  (e),  Lord  Ellenborough  held,  that  a  letter  written 
confidentially  to  persons  who  emptoyed  A.  as  their  solicitor. 


(a)  Cro.  Jac,  91.  (6)  SBo$,  &  Pvi.  591.  (c)  tSivk,  Ni. 

PH.  Com.    297.  —  (d)  BuU.  NL  Pru  8.    S.  F,   Vm9^  w.  Ck^m^ 
Cr9,  Eliz.  541.       '    (e)  1  Camp.  ^67. , 
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cooveying  chaiges  injurious  to  bis  professional  character^  in  1820. 
the  mapagement  of  certain  concerns  which  thej  had  en-  ^som 
trusted  to  him,  and  in  which  B.  the  writer  of  the  letter,  was  «. 

likewise  interested,  could  not  be  considered  a  libel,  and  made 
the  subject  of  an  action  for  damages ;  and  his  Lordship  there 
referred  to  a  case  of  Cleaver  v.  Sarraude  (a),  where  it  ap- 
peared that  a  letter  had  been  written  confidentially  to  the 
Bishop  of  Durham,  who'  em|doyed  the  plamtiff  as  steward 
to  his  estates,  to  inform  him  of  certain  supposed  mat-practices 
on  the  part  of  the  |daintiff,  on  which  the  Judge  declared, 
that  the  action  was  not  mamtainable,  as  the  defendant  had 
been  acting  bon&fde.    In  Dimman  v.  Bi^ijb)  it  was  held, 
that  if  ^.  is  surety  for  B.  to  C. ; — A.  if  acUng  bond  fide,  is  jus- 
tified in  stating  to  C.  in  an  unreserved  manner,  his  opinion  of  ^ 
JB/s  couduct  and  character,  whatever  the  chai^ges  may  be 
which  he  thus  imputes  to  him;  and  Lord  Ellenborough  there 
observed,  that  **  such  persons  could  not  lawfully,  under  colour 
and  pretence  of  a  confidential  communication,  destroy  the 
plaintiff's  character  and  injure  his  credit,  but  it  must  have  the 
most  dangerous  effects,  if  the  communications  of  business  are 
to  be  beset  with  actions  of  slander."    In  Barbaud  v.  Hook* 
ham(c)  it  was  held,  that  words  spoken  to  a  committee  of 
persons,  to  whom  the  management  of  a  volunteer  corps 
was  entrusted,  respecting  a  member,  as  matter  of  fiiir  repre* 
sentation  rektive  to  his  principles,  are  not  actionable.    All 
these  latter  cases,  however,  relate  strictly  to  confidential  com- 
munications bond  fide  made,  but  even  in  those  cases  it  is 
necessary  that  the  person   making  the  inquiry  should  be 
directly  interested  in  its  object,  and  that  the  individual  com- 
municating should  confine  his  communication  to  such  person 
alone.    But  if  a  number  of  uidividuab  can  form  themselves 
into  an  inquisition  on  the  character  of  a  fellow-subject,  it 
will  put  an  end  to  the  repose  and    security  of  mankind. 


(a)  1  Ctanp.  «68. (6)  Id.  5f69,  n.  (c)  oEsp.  109. 
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18M.       Where  a  confidential  cominunicaUQn  has  been  made  as  to 
^r^        the  soWency  of  a  trader,  or  t>^  skill  or  honesty  of  an  altotr* 
#•  ney  or  steward,  the  person  communicating  has  never  been 

allowed  to  defame  tlie  character  of  the  party,  bystatiag 
matter  totally  inreletant  or  extraneous.  In  Godson  ▼. 
Home  (a),  the  question  was  left  to  the  Jury  whether  die 
communication  was  confidential  or  not;  and  Mr.  Justice 
Richardion  said  (b),  '^  if  a  man  giving  advice  calla  ash 
other  thief,  it  is  not  necessary  to  leave  it  to  the  Jury 
whether  such  language  is  a  confidential  comoMmicatioB.'' 
The  libel  in  question  has  not  even  a  shadow  of  a  confidential 
communication.  It  was  writteu  by  no  person  immediately 
interested  in  the  object  of  the  inquiry,  and  thou^  addressed 
and  sent  to  the  Commander  in  Chief,  it  contained  no  com- 
plaint whatever  of  the  plaintiff's  military  conduct,  or  of  his 
misconducting  himself  with  respect  to  the  defendant,  it  is 
not  the  result  of  the  defendant's  own  knowledge,  but  of  a 
public  examination  of  persons  in  the  presence  of 
spectators.  It  is  not  a  statement  of  facts,  but  a  direct 
sure  on  the  conduct  and  character  of  the  plaindff.  "  If  a 
felony  be  committed,  it  is  a  good  cause  to  arrest  one  for 
felony,  but  not  to  speak  woitls  to  defttme.  one.** — ScarleU  v. 
Siile  (c).  If  a  master  suspects  a  aervaot  of  a  ciuninal  act, 
and  he  were  to  call  on  third  persons  to  calunmiate  him,  such 
roaster  would  be  liable  to.  an  action.  So,  if  he  were  to  pub- 
lish a  libel  on  such  servant,  although  be  had  derived  his 
information  froni  persons  who  had  attended  the  susnnpns  of 
the  servant  before  the  Magistrate.  If  the  defendant  in 
Barbaud  v.  Hookham  (d),  instead  of  acti^  on  hia  own 
knowledge^  had  inquired  from  different  persons  what  they 
knew  to  the  disadvantage  of  the  plaintiff;  and  in  conse- 
quence of  defamatory  representations  made  by  such  persons, 
had  made  the  report  to  the  Committee,  can  there  be  any  doufal 


(a)  Ante,  toI.  HI.  p.  ««3.      S.  C.  1  Brod.  ^  Bwg.7. (b)  U.  8.— - 

(t)  I  Brouml  4r  Goldes.  t.    S.  C.  Hohwriy  I9i.  (d)  5  £«p.  109. 
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bat  tbat  lucb  condoct  would  bavt  fornuhed  tufficienl  evidence  1820. 
of  malice,  and  deprived  him  of  all  the  protection  With  which  ^^ 
his  official  situation  clothed  him  7  If  a  person^  instead  of 
secretly  inquiring  whether  a  merchant  or  tradesman  be 
trust-worthy«  or  an  attorney  diligent  and  intelligent^  were  to 
summon  third  persons^  and  ezamme  them  as  to  whether  die 
trader  was  insolvent^  or  the  attorney  careless,  and  qpnorantj 
there  can  be  no  doubt  but  that  such  conduct  would  be  con* 
sidered  as  malicious,  but  if  the  inquiry  be  extended  as  to 
the  private  and  domestic  characters  and  conduct  of  indivi* 
duals,  and  the  person  making  it  were  to  publish  any  thing 
defamatory  of  them,  it  surely  would  not  be  too  much  to  re- 
quire, that  he  should  justify  such  slander  by  averring  the  truth 
of  it  on  the  record.  The  only  legal  mode  of  inquiry  into 
offences  committed  by  individuals,  is  in  his  Majesty's  Courts 
of  Justice,  where  the  character  of  the  party  may  be  in- 
quired into.  But  if  one  individual  authorize  another  to 
make  inqairies  as  to  the  character  and  conduct  of  a  third 
person,  such  inquiry  should  be  confined  to  the  person  making 
it,  for  if  a  number  be  deputed  to  do  so,  there  is  an  end 
of  the  confidence  and  secrecy  always  required  when  the 
characters  of  individuals  are  in  question.  It  would,  in  point 
of  fact,  amount  to  the  creation  of  a  Court  of  Justice  of  a 
specious  judicature,  which  is  not  only  ill^al  but  not  to  be 
endured.  The  libel  in  question,  therefore,  cannot  be  con<- 
sidered  as  a  confidential  oommunication  made  by  indivi- 
duals, for  it  was  the  production  not  of  one  person  deputed 
to  make  inquiries,  but  of  several,  and  such  inquiries  were 
not  made  secretly  and  confidentially,  but  by  those  individuals, 
assuming  to  themselves  the  jurisdiction  and  powers  of  a 
Court  of  Justice,  and  examining  any  witnesses  who  might 
think  proper  to  traduce  the  character  of  the  plaintiff.  This 
alone,  therefore,  is  sufficient  to  shew  that  it  was  not  a  con- 
fidential communication.  Unless  the  assemblage  of  military 
officers  can  be  supported  as  a  legal  Court,  or  legal  com- 
mission,' they  can  only  be  considered  as  individuals.     Tkp 
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1820.       defendant  Uierefore,  as  their  President^  shoold  have  pleaiied 
^1^,       the  truth  of  the  libel  as  a  justification  of  its  publication.    He 
«•  was  not  justified  in  making  the  report  in  question,  in  conse- 

quence of  an  J  authority  he  might  have  received  from  the  Com- 
mander in  Chief.  High  as  the  latter  stands  in  rank  and  ntu- 
adon,  he  is  merely  to  be  considered  as  a  subject,  and  cannot 
claim  any  privileges  by  virtue  of  the  oflice  he  holds,  to  which 
the  meanest  subject  if  appointed  to  it,  would  not  be  entitled. 
If  the  Commander  in  Chief  is  empowered  to  direct  sudi  an 
inquiry  as  the  present,  die  Lord  Chancellor,  the  Lords  of 
the  Admiralty,  and  all  other  persons  having  authority  under 
government,  would  be  equally  entitled  to  the  same  prero- 
•  gative.  It  is  unnecessary  to  cite  authorities  to  prove,  that  no 
subject  of  this  realm  can  appoint  a  commission,  or  erect  a 
Court,  without  authority  either  from  the  Sovereign  or  the 
legislature.  If  thereforci  the  defendant  and  the  other  o£Bcera 
had  any  such  authority  to  sit  as  a  Court  of  Justice,  it  was 
incumbent  on  him  to  have  shewn  it,  but  he  could  not  do 
so.  Even  assuming,  that  the  defendant  and  otlier  ofli- 
cers  were  authorized  by  his  Majesty  (although  such  was  not 
the  case),  to  inquire  and  give  an  opinion  on  the  plaintiff's 
character  and  conduct,  still,  the  Sovereign  himself  could  not 
legally  erect  such  a  tribunal.  If  this  authority  was  derived 
from^  that  high  source,  they  must  have  constituted  either  a 
Court  or  a  Commission,  there  is  no  other  expression 
that  can  be  used  for  the  purpose  of  describing  them.  In 
Sjfmes'i  MilUary  Dictionary  (a),  it  is  stated,  that  "  a  Court 
of  Inquiry  is  of  a  very  delicate  nature ;  a  number  of  officers 
are  assembled  to  inquire  into  an  oflicer's  supposed  mbbe- 
haviour,  and  I  have  k;nown  them  ordered  to  give  their 
opinions  in  writing  to  the  person  who  ordered  them  to  as- 
semble, that  he  may  judge  from  their  determination  if  there 
is  sufficient  matter  to  bring  Hiim  to  a  General  Court 
%  Martial.    There   is   no   article   of    war   for  thb    kind  of 

(a)  See  also  the  Eltmenls  qf  MUitary  ArrangtmaU,  tit  Court  rf  InfMwy. 
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procaeediiigy  and  thoiq[h  it  has  freqnendy  been  complaiiied  of,        1620. 
because  the  members  are  not  ifWorn,  and  that  its  opinions  may 


HOMB- 
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influence  a  General  Court  Martial,  by  prejudging  the  cause,    ^ y, 

yet  reason  has  hitherto  been  unsuccessful  in  its  endeavours 
to  abolish  this  unequitable  custom  of  the  army. — [Lord  Chief 
Justice  Dallas. — ^The  Court  cannot  consider  that  as  a  book 
of   legal  authority.] — ^A  Court  of  Inquiry  is  illegal  on  this 
ground,  viz.  that  the  witnesses  do  npt  give  their  evidence. 
CO  oath,  nor  is  th^re  any  power  in  the  members  consti- 
tutii^  it|  to  make  such  witnesses  fittend  to  give  their  tes- 
tiaaony.      In  Comynis  Digest  (,a),  it  is   dius    laid  down, 
*'  The  King,,  by  his  prerogative,  may  make  what  courts  for 
the  administration  of.  the  common  law,  and  in  what  places 
he  pleases ;  but  the  King  cannot  erect  a  Court  of  Cbanceiy, 
or  Conscience,  nor  grant  to'  a  Court  that  it  may  proceed 
according  to  the  civil  law,  nor  can  he  by  charter  or  com- 
mission alter  the  common  law.    So,  the  erection  of  a  new 
Court,  with  a  new  jurisdiction,  cannot  be  without  act  of  Par- 
liament.''   These  authorities  are  decisive  to  shew  that  the  So- 
vereign himself  could  not  erect  such  a  Court  as  a  Court  of  In- 
quiiy,  which,  in  point  pf  fact,  has  no  resemblance  to  a  Court 
of  justice,  except  the  name.    The  niembers  who  preside  as 
judges  are  not  sworn,  the  witnesses  are  not  examined  on 
oath,  and  no  judgment  can  be  given.    Even  if  it  were  a 
commission  to  inquire : — In  the  case  of  commissions  of  in- 
quiry (6),  it  is  juad,  *^  Note,  commissions  in  English  un- 
der the  Great  Seal  were  directed  tp  divers  commissioner^ 
within  the  counties  of  Bedford,  Bucks,  Huntingdon,  &c.  to 
inquire  of  divers  articles  annexed  to  it,  and  the  articles  were 
also  in  English,  to  inquire  of  depopulation  of  hom;es,  &c. 
but  tlie  commissioners  should  not  have  any  power  to  hear 
and  determine  the  said  offences,  but  only  to  inquire  of  them ; 
and  by  colour  of  the  said  commissions,  the  said  commis- 


(a)  Tit  Prerogative^  D.  28.— (ft)  12  Rep.  31. 
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1999.  Sonera  took  iMuiy  prosentiutiitB  in  Engliiib,  and  did  retain 
them  intoCkanceiyi  and  afterwaids  it  una.  lewdfed  by  nine 
Judges,  that  the  siid  conmissioni  were  against  law,  for 
diese,  among  other  leasons,  viz.  for  that  it  was  oaky  U>  »• 
^uire>  which  is  against  laW|  for  by  this  a  man  may  be  un- 
costly accused  by  perjury,  and  he  shall  not  haw  any  re* 
medy; — that  a  party  may  also  be  defamed,  and  ahatl  not 
h^ye  s^uy  traverse  to  il.  Such  a  commission  may  be  only  to 
in^piire  of  treason,  felony  committed,  &e»  md  no  sudi  conn 
mission  e?er  was  s^en  to  mquire  ody,  (that  is  to  saj,  of 
crimes).''  That  case  shews  conclusively,  that  by  the  common 
kw,  a  commission  to  infuire^  without  a  power  to  determine, 
was  idways  ittq;al ;  but  the  illegality  of  such  comnusstons 
does  not  rest  merely  on  that  decision.  The  same  doctrine 
is  laid  down  in  the  Second  and  Fourth  InsHiyies  {a\  Hahfs 
PUa^  of  the  Cronm  (by,  and  in  RolUft  Abfidgment  (e)  the 
following  passage  is  to  be  found,  for  which  Rot.  Pari.  (iQis 
fuoted  in  its  support :  '<  It  is  prayed,  that  dBvere  conmus- 
stons  of  inquiry  by  the  Chancellor,  Treasurer,  and  oAer 
great  oflteers  be  repealed,  for  that  it  is  not  lawfol  to  grant 
them  without  assent  of  Parliament.''  By  the  statetes 
49  JBdb.  3.  (e),  and  16  Car.  1.  (/),  it  was  enacted,  that  <'  no 
man  be  put  to  answer  without  presentment  before  Justices, 
or  matter  of  record,  or  by  due  process  and  writ  or^nal, 
according  to  the  old  law  of  the  land ;  and  if  any  thing  be 
done  thenceforth  to  the  contrary,  it  shall  be  void  in  law,  and 
hoMen  for  error."  By  1  WiU.  ^  Mary  (g),  it  was  declared, 
that  **  the  commission  for  erecting  the  late  Court  of  commis- 
sieoers  for  ecdesiastioBl  causes,  and  all  other  commissions  and 
Courts  of  like  nature,  were  illegal  and  pernicious."  These 
statttles  shew,  that  even  the  King  himself  has  no  jurisdktion 
to  eieet  a  Court  of  military  inquiry.    As  a  standing  army  is 

(«)  S  Imt.  478.  4  /Sft.  165. (6)  Vol.  U.  page  Sl.  i.  5.-^0  f .  164. 

pi.  14..^^)  15  Edw.  3.-— <«)  Cap.  3. (/)  Cap.  10. (r)  Sc».f 
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merely  the  creature  of  the  Mutiny  Aet,  there  can  be  no  im»  MM, 
memoinl  custom  belongmg  to  the  tany ;  but  rappodog  that  homs 
Courtt  of  inquiiy  had  cufltom  to  Inipport  them,  yet  sudt  cuitom  v. 

would  be  illegal,  as  contrary  to  the  authorities.    In  Tre^m^ 
m§ock  T.  Penynumia),  m  custom  in  an  inferior  Court  to  try 
isaues  by  six  Jurorii  was  held  illegal,  thoi^;h  auch  oustoas  had 
existed  beyond  the  time  of  l^al  meiBoryi  and  inany  judgmei^s 
Iiad  been  given  on  verdicts  so  found  ;«-^4ind  it  appears  tint  this 
jcKigmeQl  was  affiimed  intiieHouaeof  Lords(6).    In  JIfoiisjf 
▼•  Leaeh(e),  it  was  heU,  tiiat  even  antiquity  itself  couM  not 
Mnctify  a  usage  which  was  ftmdamentidly  bad.     Therefore^ 
unless  the  Mutiny  Act  makes  a  distinction  as  to  die  military, 
the  meeting  in  question  was  clearly  illegali  although  it  was 
Mithorisad  by  the  Soversign  himsdf.     But  if  there  be  any 
class  of  his  Majesty's  subjects  tiiat  are  by  law  particularly 
protected  Irom  such  an  inquisition,  it  would  appear  to  be 
die  aimy.     The  preamble  to  the  MutmyAct(d)   dlat^ 
^  And  whereas  no  man  can  be  forqedged  of  life  or  limby 
er  aobjected  in  time  of  peace  to  any  kind  of  pumshment 
wilkm  this  realm,  by  martial  law,  or  in  any  odier  nMumer 
than  by  the  judgment  of  his  peers,  and  according  to  the 
known  and  established  laws  of  titis  reahn ;— yet  neveithelees, 
it  being  requisite  for  tiie  retainmg  of  all  the  before  men* 
tioned  forces  in  tiieir  duty,  that  an  exact  discipline  be  oIh 
served,  and  tiiat  soldiers  who  shaU  mutiny  or  stir  up  sedition, 
er  shall  desert  hii  Mqesty's  service,  be  brought  to  a  more 
exemplary  and  speedy  punishment  than  the  usual  forms  of 
Aefaiw  wiU  allow  r^'^-The  act  then  proceeds  to  designate  the 
pnmshment  for  several  offences,  and  afterwards  audiotises  his 
Majesty  to  grant  commisrions  for  holding  Courts  martial  (f  ), 
enacts  bow  those  Courts  are  to  be  formed  (/),  and  directs 
that  officers   on  Courts  martial,   and  witnesses,  shidl  be 


(«)  Cro.  Car.  S59.  (h)  See  1  JUUeU  Ahr.  564,  pi.  17.—— 

(«)  1  5Sr  fT.  Bl.  56t, (i)  55  Geo.  S.  €.  lOS,  continaed  by  1  Geo.  4. 
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1820.        sworn  (a).    It  is  further  enacted  (b),  that  it  may  be  hwfal  for 
hit  Majesty  to  fornix  make  and  establisbi  articles  of  war. 


«.  fi>r  the  better  government  of  his  Majesty's  forces,  whidi  ar- 

BanriNCK.  ^^  ^|^^|  |^^  judicially  taken  notice  of  by  all  Judges,  and 
io  all  Courts  whatsoever.  It  is  also  provided  {c\  that  for 
brii^Dg  offenders  against  such  arUcles  of  war  to  justice^  it  shall 
be  lawful  for  his  Majesty  to  erect  and  oonsdtnte  Courts  mar- 
tial.—By  the  articles  of  war,  SO.{d),  '*  Whatsoever  commis- 
noned  officer  shall  be  convicted  b^re  a  general  court  martial, 
of  behaving  in  a  scaBdalous,  infamous  manner,  such  as  is  un^ 
becoming  the  .character  of  an  offioer  and  a  gentleman,  A$A 
be  discharged  from  our  service ;  provided,  however,  that  in 
every  charge  preferred  against  an  officer  for  such  acandalous 
and  unbecoming  bdutviour,  the  fret  or  facts  whereon  the 
aame  is  grounded  shall  be  clearly  spedfied.*  And  by  ar- 
ticle 8.  <e)^  ^  all  crimes  not  capital,  and  all  disorders  and  ne» 
gleets  which  officers  and  soldiers  may  be  guilty  of,  to  the 
prejudica  of  good  order  and  military  discipline,  though  not 
specified  in  the  said  rules  and  articles,  are  to  be  taken  cog* 
niaanoe  of  by  a  general  or  rq^ental  Court  martial,  aoeoni* 
ing  to  the  nature  and  dq;vee  of  the  oflbice,  and  to  be  pa-> 
nisbed  at  their  discretion,'' — ^The  Motmy  Act,  therefore,  is 
an  authority  for  every  position  that  can  be  urged  io  favour  of 
the  plaintiff^  as  the  preamble  acknowledges  that  no  person 
can  be  legally  tried  except  by  his  peers,  and  according  to 
the  common  law  of  the  land ; — it  allows  that  military  persons 
would  be  in  the  same  situation  as  others,  but  for  its  enactments, 
and  pointi  out  the  necessity  of  varying  from  the  common  law, 
in  respect  of  trials  of  military  men ;  but  it  does  not 
that  they  may  be  tried  by  persons  not  sworn,  or  that  wit 
shall  not  be  examined  on  oath,  or  that  the  persons  accused 
shall .  not  have  the  power  of  summoning  vritnessea— but  iu 
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I  are  precisely  ifie  revave.  It  certainly  gives  the  IBM. 
Sovereign  almost  boundless  power  as  to  framing  articles  for  homb 
the  government  of  the  army;   but  he  cannot  app<Hnt  such  «• 

a  tribunal  as  a  Court  of  inquiry  to  try  offenders,  for  the  sta- 
tute expressly  enacts,  that  the  trial  shall  be  by  Courts  mar- 
tial* On  what  ground,  then,  can  it  -be  contended,  that  an 
officer  can  be  tried  by  any  other  than  an  ordinary  Court  of 
justice,  or  the  particular  Court  appointed  by  the  Mutiny  Act? 
Mr.  Justice  Bimell,  in  The  Seven  Biahopi'  case,  said  (a), ''  I  ' 
think  there  is  no  danger  to  tKe  gOFerament  at  all,  in  requiring 
good  proof  against  offenders."  In  Gram  v.  GoMib),  k 
was  said,  that  **  it  was  not  to  be  disputed  diat  martial  law 
can  only  be  exercised  in  this  eoontiy,  so  far  as  it  is  autho- 
rised by  the  Mutby  Act,  and  the  articles  of  war/'  In  Sut* 
ton  V.  JoAjiftoie(c),  Lord  Chief  Justice  Man^ld,  and 
Lord  Chief  Justice  Loughborough,  stated,  that  ^  if  a  man  be 
charged  with  an  offence  against  the  articles  of  war,  or  where 
the  articles  are  silent  againat  the  usage  of  the  navy,  his  guilt 
or  innocence  can  only  be  tried  by  a  Court  martial/'  At* 
though  the  Sovereign  may  be  empowered  to  diimiss  an  offi« 
oer,  without  assigning  or  having  any  reason,  yet,  he  cannot 
appobt  or  constitute  sudi  a  Court  of  inquiry  as  the  present.  . 
It  mlay  be  said,  that  no  punishment  has  been  inflicted  on  die 
plaintiff  by  the  proceedings  in  this  Court ; — but  he  has  been 
thereby  deprived  of  his. commission,  and  cast  on  the  world 
without  even  the  bare  means  of  obtaining  subsistence,  or  the 
power  of  acquiring  it — whereas,  the  severest  punishnient  al- 
lowed by  the  articles  of  war,  and  the  Mutmy  Act,  is  cashiering^ 
OLcefi  in  two  or  three  instances,  where  the  offender  has  for- 
feited bis  life  for  an  egregiotts  crime,  of  which  he  was  found 
gmlty.  A  Sovereign  cannot  dismiss  an  officer  without  a 
cause.    Power  and  right  are  distinct  terms.    In  Conynt's 


(ii)  4  H^rgrn^a  SUUt  TrUiU,  341. (*)  S  H.  BU  95.— (c)  t  Term 


580  CtdbiBS  IN  TBINITT  Ti 

ino.       Digui(u),  it » laid  dowB,  that  '<  the  Kw^^m  pstragiliic  a» 
not  be  exercited  but  for  the  benefit  of  tfie  aalif ect"  Bat 


9.  what  can  be  more  unjuat  or  iiganoas  tothe  natioDi  ttm  to 

^^  diamiai  an  officer  firom  the  army  or  natyi  andwbatcua 
can  be  tuffieient  to  juatify  auch  m  dJamiaaal^  ifhich  coaUaot 
be  tried  byaCourt  mtftialf  In  OUotri.  Lord  Willim 
Beniinck(b),  SwJmmeiMaH^U  aaid,  <<  Hie  Ubd  ii  a 
fact  a  recital  of  the  efflKt  of  the  anthori^  nadcr  wUd  th 
*  defiendant  acta;  and  it  would  be  a  monftrooM  thof  if  ih 
Court  of  Dtrectora  were  to  diaanaa  an  officer  widioatuap* 
ieg  a  reaaon.**  It  may  be  aaU,  that  this  ia  ao  ictioa^ 
m^uthidi',  but  it  ia  thefiiat  caae  in  which  t>raceediBgiai 
Court  of  inquiry  have  occurred  to  afford  an  oppertiiiiii}«f 
bringing  soch  an  action*  By  all  the  militaiy  writen^  aidi  i 
Court  ia  aatimilated  to  a  Grand  Juiy»  and  it  is  at  the  alns^ 
ita  duty  to  find  whether  there  were  grounds  for  a  CoaitBr 
tial,  or  not*  But  here,  the  defendant  and  other  nSnom, 
have,  passed  a  judgment  of  condenonation.  Tbe  duige 
contained  in  the  lihel|  do  not  at  all  reflect  on  the  phistf  ^ 
militaiy  character,  and  are  in  direct  contradiotioa  ta theen* 
dence  given  before  the  Court  of  inqniiy.  ItceaUDOtte 
justified  as  the  act  of  individuab,  nniesa  byavMiagtha  (nrtk 
of  the  slander,  and  proving  it— and  at  all  events,  tiie  phiB* 
tiff  ou^t  to  have  been  allowed  to  prove  tbe  fslsebood  vi 
malice  of  the  charges.  Am,  therefoae,  diis  Coort  cooU  aot 
be  appobted  by  any  snbjecti  however  high  his  raak,  ui9» 
the  Sovereign  himself  could  not  constitute  sncha  Cositor 
Gommiasion,  and  consequendy  that  no  person  actniK  u'"'^'' 
couki  derive  any  protection  from  it,  atill  further,  sn;  pc^ 
advising  his  Majesty  to  constitute  such  a  tribunal,  voiU  ^ 
guQty  of  a  hif^y  aggravated  misdemeanor,  and  tbe  fta^ 
actii^  under  it,  although  not  guilty  to  die  same  eitea^  are  jet 
extremely  culpable  for  lending  themselves  to  such  soillep 


(«)  Tit.  Prffifaftvf,  D.  S8.<— (»)  3  U^.  ii9* 
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act— *llii8  potitiott  being  efltabliabed,  it  is  quite  clear  Aat  1820. 
Che  Chief  Justice  of  the  King^a  Bench  was  not  justified  in  >p^ 
refusing  tbeninutesof  the  Court  of  Inquiry  to  be  read  at  _  «. 
the  trial ;  for  if  the  appointment  of  the  Court  viftB  illegal^  the 
report  is  Vke  any  other  libel  written  by  individuals,  and  the 
party  in  whose  possession  it  is,  is  bound  to  produce  it^ — Even 
supposing  the  aigument  to  be  erroneous,  and  that  die  Court 
of  Inquiry  was  a  legal  Coqrt  or  comnussion,  or  the  report  a  le» 
gal  confidential  communication,  atill,  it  would  be  impossible  to 
support  the.  learned  Judge's  refusal  of  it  in  evidence^  If  the 
resoliitioDs  can  be  considered  a  private  confidential  communi* 
cation,  it  is  impossiUe  to  state  a  single  instance  in  which  tba 
paper  cohtaming  such  communication  has  been  refiised  to 
be  received  in  evidence ;  for  if  a  communication  be  false 
and  malicious,  the  covering  it  with  the  semblance  of  being 
confidential  will  not  |Mt>tect  the  writer  firom  an  action.  If 
the  Court  can  be  considered  as  a  legal  Court  or  commission^ 
there  can  be  no  doubt  but  that  the  original  proceedings,  or 
a  copy^  should  have  been  admitted  in  evidence.  The  only 
exception  is  that  of  an  indictment  for  felony,  where  the 
party  accused  is  acquitted.  In  the  case  of  misdemeanors, 
a  party  is  entitled  ta  a  copy  as  a  matter  of  right,  and  al« 
though,  in  a  case  of  felony,  it  is  ordered  that  no  copy  be 
given  without  a  Judge's  or  the  Attomey-Generars  order,  yet 
if  a  copy,  or  the  original  be  produced,  it  must  be  admitted 
in  evidence.  That  point  was  determined  in  Legait  v.  Toi^ 
lervey  (d),  where  a  copy  of  an  indictment  was  produced 
without  authority,  and  it  was  argued,  that  it  could  not  be 
given  in  evidence,  without  an  order ;  and  die  Court  said,  it 
was  not  for  them  to  inquire  how  it  came  there,  but  that  they 
were  bound  to  admit  it.  In  the  cases  of  Courts  Martial,  the 
Mutiny  Act  provides,  that  a  copy  of  the  proceedings  shall 
be  fumiBhed.    But  can  it  be  said,  that  the  report  in  ques- 


(«)  14  JSoiT,  SOf  • 
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18dO.        tian^  »  bebg  a  confidential  commuiucatkm  to  one  of  ma 
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HoMB        Mqjeaty's  superior  officers,  respectbg  another  officer  of  hia 
•.  Majesty^  was  thereby  privileged  ?    One  man  cannot  cause 

inquiries  to  be  made  into  the  character  of  another,  and  afler- 
wards  publish  the  result  of  such  inquiries.  Modi  less  can 
It  be  contended^  that  an  individual  may  write  a  false  and  ma- 
licious libel  of  an  officer  in  his  Majesty's  service,  and  tl»t 
auch  offi(:er  can  have  no  redri^sk.  It  can  make  no  diffefence 
Chat  he  was  directed  to  make  inquiries  by  a  superior  officer : 
if  that  officer  was  a  party  to  the  falsehood  and  maliee,  it  woJd 
make  it  a  conspiracy,  and  if  he  was  not,  the  writer  vrouU 
■ot  be  less  guilty.  At  the  trial  of  diis  cause  at  Hid  Pwh 
the  Attomej-General  stated,  that  the  objection  BUide  bylnm 
on  the  pert  of  the  defendant,  as  to  the  inadminibility  of  the 
report  in  evidence,  was  not  new ;  and  he  referred  to  the  < 
of  Cooken.Maxmellia),  whidi  was  an  action  brou^t  i 
the  defendant,  as  Governor  of  Sierra  Leone,  in  which  it 
appeared,  that  he  had  given  particular  orders  to  one  of  his 
officers,  which  orders  were  called  for  by  the  plaintiff;  but  it 
was  decided,  that  they  were  a  pririleged  communication  to 
that  officer,  and  as  being  such  privileged  communication, 
they  could    not  be  produced  (&).      In  the  printed  report 


(a)  S  Stark.  Ni.  PH.  C«.  183. 

(&)  The  Attoraey-Geaeral  cited  this  caie  from  the  short-hand  writer's 
notes,  by  which  it  appeared,  that  it  was  an  action  of  trespass  bnwgkt 
against  Goveinor  MuxweUf  for  the  false  imprisonment  of  the  plaintiff; 
for  a  supposed  infringemeot  of  the  Slave  Act,  and  was  tried  before 
air.  Justice  Bayley,  at  GuUdkaU,  on  the  7th  of  July,  1817,  and  a  witnea 
was  there  called,  by  whom  the  iqjnry  complained  of  by  tbe  pfauntii' 
was  proved  to  have  been  inflicUd,  in  pursuance  of  the  orders  of  the  de- 
fendant ;  and  on  his  being  called  on  to  state  what  the  defendant's  orders 
were,  it  was  Inqoired  by  Coonsel,  whether  Uioae  orders  weie  wtitlem  or 
verbal?  to  which  the  witness  replied,  that  they  were  in  writing.  He 
was  then  asked,  whether  they  were  delivered  to  him  by  the  defendant,  as 
-Oovernor  of,  and  commanding  the  colony  i  The  witness  said  they  veroi 
wheii  the  production  of  the  document  containing  the  orders  was  ob* 
jected  to,  on  the  ground  that  it  was  a  eonfidential  commanicatioB  ;  and 
the  learned  Judge  being  of  opinion,  that  it  vias  of  a  private  nature, 
held,  that  it  could  not  be  produced.  In  another  short-hand  writerls 
notes  of  the  same  trial,  it  b  stated,  in  addition  to  the  report  in  St^rkUf 
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of  that  case/  Mr,  Justice  Bayley  is  made  to  say(a)>  "  The        IBM. 


nova 


law  will  not  work  iDJustice,  and  if  the  document  cannot^  oii 
principles  of  public  policy,  be  read  in  evidence,  the  effect  v«> 

Will  be  the  same  as  if  it  was  not  m  existemce,  and  you 
may  prove,  not  the  contents  of  the  instrtiment,  but  that  what 
was  done,  was  done  by  the  order  of  the  defendant.^  It 
therefore  appears,  that  the  report  of  Cooke  v.  Maxwell,  as 
cited  by  the  Attorney-General,  was  inaccurate,  as  Mr.  Jus- 
tice Bayley  did  not  decide  that  the  evidence  was  inadmis- 
sible ;  but  it  is  evident,  that  if  no  other  evidence  could  have 
been  procured,  he  wc^d  have  compelled  the  production  of 
it.  That,  therefore,  is  a  strong  case  for  the  plaintiff,  and  ex- 
pressly in  point,  to  shew,  that  if  any  imperious  rule  of  law 
prevented  tlie  production  of  the  original,  die  plaintiff  was 
entitled  to  give  secondary  evidence.  In  the  case  of  The 
Seven  Bishops  (i),  the  clerk  of  the  Privy  Council  was  com- 
pelled to  state  what  passed  in  tlie  Council  Chamber,  nay, 
vhat  was  said  by  the  King  himself,  although  the  counsel 
for  the  Crown  most  strenuously  resisted  it.  The  same  evi-> 
dence  was  also  allowed  to  be  given  in  Lord  Straffortn 
case  (c).  In  Lee  v.  BirreU{d),  it  was  decided,  that  notwith- 
standing the  oath  administered  to  the  collector  of  the  pro- 
perty tax  by  the  Commissioners,  that  he  would  not  disclose 
any  thing  he  hears  in  tlnit  capacity,  except  by  their  consent; 
or  by  virtue  of  an  act  of  Parliament,  still,  that  he  vras 
bound,  when  subpoenaed  as  a  witness,  to  give  evidence  of  all 
facts  within  his  knowledge  touching  the  matter  in  question* 
In  Robinson  v.  May{e),  which  was  an  action  for  a  libel  con- 
tained in  an  anonymous  letter,  written  by  the  defendant  to 


that  Mr.  Justice  SayUy  said,  *'  Indeed  I  do  not  know,  that  that  which 
was  isstted '  hj  Governor  MaxweU,  was  at  all  within  the  scope  of  any 
authority  which  he  had  derived  from,  and  in  vurtue  of  his  situation  as 
Governor." 

(tt)  «  Stark,  Ni.  Pri,  Cos.  186. (6)  4  State  TriaU,  34f. 

(c)  1  Siaie  Trials,  7«7.-.*— ^(d)  5  Camp.  337.-— (0  t  SmUh'i  Rep.  3. 
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letO.        one  of  the  Commissioners  of  the  Lords  of  the  Adsunlty^ 


HoMS 


imputing  misconduct  to  the  plaintiff,  in  granting  protection 
"v?"  to  mates  of  yessels^  without  being  empowered  so  to  do  ;  mad 
BnmliGK.  j^  ^^^  discovered  that  the  charge  was  Mse,  and  the  letur  was 
given  up  by  the  Lords  of  the  Admiralty,  and  an  actioo  was 
brought  against  the  defendant  for  the  libel,  who  called  no 
witnesses  at  the  trial,  but  insisted  that  the  plaintiff  had  not 
proved  a  malicious  publication,  since  it  was  only  confideA- 
tialy  being  sent  to  the  proper  officer,  to  whom  iofonntion 
ought  directly  to  be  communicated,  and  there  was  no  fur- 
ther proof  of  any  malicious  intent,  or  further  pttblication; 
and  the  case  was  left  to  the  Jury,  who  found  tfie  defendant 
guilty : — On  a  motion  for  a  new  trial,  on  the  ground  tint 
the  publication  was  not  proved  to  have  been  malicious.  Lord 
EUenborough  said,  that  "  although  it  might  be  considered 
the  duty  of  every  person  to  communicate  to  his  Majes^'s 
servants  every  circumstance  that  might  be  prejudicial  tokb 
Majesty's  service,  still,  that  as  to  the  question  of  roalicioas 
publication,  it  rested  entirely  with  the  Jury,  and  that  the  ab- 
sence of  all  ground  for  the  representation,  was  sufficient 
proof  of  malice,  where  no  excuse  was  offered  in  evidence  on 
the  part  of  the  defendant.**  That  case  is  undistingubhnblefinora 
the  present  The  libel  there  might  be  considered  as  a  con- 
fidential communication  to  the  Board  of  Admiralty,  and  the 
same  objection  was  taken  as  here,  viz.  that  it  was  confiden- 
tial— but  it  was  over-ruled,  and  on  the  production  of  it  in  evi- 
dence,  it  was  held,  that  the  question  must  be  detennined  bj 
the  Jury,  whether  the  publication  were  malicious,  or  not  I 
However  a  party  may  obtain  possession  of  such  m  docunsen^ 
or  of  an  authentic  copy  of  it,  can  make  no  difierenoe  ;  it 
must  be  received  in  evidence.  That  was  decided  hi  the  cases 
of  die  Attomqf'General  v.  Le  Merchaniifl),  and  The  Kmg 
V.  Archer  ip).    Here,  it  was  insisted  at  tiie  trial,  timt  k  was 


(tf)  2  Ttrm  lUf.  fOl,  a,  (6)  Id.  tOS,  a. 
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necessary  for  the  ioterest  of  the  army  and  the' public,  that  1890. 
inquiries  of  this  descripUon  should  be  made^  and  that  it  ^T^^ 
would  be  against  the  public  interest  to  allow  the  production  «• 

of  the  report.  Necessity  is  always  a  most  suspicious  aigu* 
ment,  and  never  wanting  to  support  the  worst  of  measures. 
It  is  evident  that  Courts  of  Inquiry  are  not  sanctioned  or  al- 
lowed by  law.  But  even  supposing  that  necessity  could 
make  such  courts  lawfiil,  what  is  the  necessity?  By  a 
Court  Martial,  every  offencci  however  mbute,  may  be  in- 
quired into ;  and  it  cannot  be  contended  for  a  moment  that 
martial  law  is  too  mild,  and  gives  too  little  power  to  the  So-^ 
▼ereign.  Mr.  Justice  Blackstone  (a)  observes,  that  **  the  dis- 
cretionary power  of  a  Court  Martial  is  indeed  to  be  guided  by 
the  directions  of  the  Crown,  which,  with  regard  to  military 
oflfences,  has  almost  an  absolute  legislative  power.  <'  His  Ma- 
jesty ,**  says  the  Mutiny  Act,  ''  may  form  articles  of  war,  and 
constitute  Courts  Martial,  with  power  to  try  any  crime  by  such 
articles,  and  inflict  penalties,  by  sentence  or  judgment  of  the 
same*' — a  vast  and  most  important  trust !  an  unlimited  power 
to  create  crimes,  and  annex  to  them  any  punishments  not  ex- 
tending to  life  or  limb !  These  are  indeed  forbidden  to  be 
inflicted,  except  for  crimes  declared  to  be  so  punishable  by 
this  act,  among  which,  we  may  observe,  that  any  disobedi- 
ence to  lawful  commands  is  one.  Perhaps,  in  some  future 
revision  of  this  act,  which  is  in  many  respects  hastily  penned, 
it  may  be  thought  worthy  ^e  wisdom  of  Parliament  to 
ascertain  the  limits  of  military  subjection,  and  to  enact  ex- 
press articles  of  war  for  the  government  of  the  array,  as  is 
done  for  the  government  of  the  navy."  By  the  publication 
of  the  report  in  question,  the  character  and  reputation  of  the 
plaintiff  has  been  completely  destroyed.  Can  it  be  said 
that  this  is  no  injury  or  punishment  ?  *'  Eadem  fama  qua 
vita  est  habenda  ratio  fama  vitaque  homnu  iisdem  leg^but 


(a)  1  Bl.  Cam.  416. 
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1890.        £j;[a;2ttir.''    For  what  porpose  can  this  mode  of  power  be 
j^[^        to  eagerly  souf^t  after  ?    If  any  other  person  than  a  nulitarj 

V. man  comBiit  an  offence,  hw  Majesty's  Courts  are  open  for 

the  investigation,  and  if  guilty,  will  putiish  the  offender. 
But  if  m  officer  in  the  army  commit  an  offence,  a  Court 
Martial  is  pronded  in  Addition.     Courts  of  Inquiry,  there- 
fore, can  only  be  ao  anxiously  defended,  for  the  purpose  of 
destroying  (he  innocent  and  protecting  the  guilty.    It  has 
been  obserred  by  a  military  writer  (a),  that  '*  the  paradox  of 
t  guilty  man  witbout  fhuU  is  not  more  inadmissible  in  law, 
than  iireconcileable  with  experience ;  mUitaiy  law  recognizing 
even  all  disorders  and  neglects  which  officers  and  soldiers 
may  be  jpulty  pf,  though  not  specified  in  the  articles  of 
war/'    The  Sovereign  himself  cannot  cause  an  officer  to  be 
dismissed  the  service  without  just  reason ; — ^if  he  could,  he 
would  be  equally  empowered  to  take  his  life.    But  the  prin- 
ciple on  which  the  plaintiff  here  rests  is,  that  the  report  in 
question  cannot  be  considered  as  a  confidential  communication 
made  by  individuals ;  that  even  if  it  could  be  so  deemed,  the 
plaintiff  ought  to  have  been  allowed  to  give  evidence  to  prove 
that  it  was  false  and  malicious.     It  has  been  shewn,  that 
the  only  distinction  between  officers  of  the  army  and  other 
individuals  is  caused  by  the  Mutiny  Act;    that,  by  that  act. 
Courts  Martial  are  appointed  for  the  trial  of  military  men ; 
tliat  the  Sovereign  himself  cannot  create  such  a  Court  as  a 
Court  of  Inquiry ;  that  supposing  it  to  be  a  commission  of 
inquiry,  it  is  illegal  both  by  the  common  and  statute  law ; 
that  if  it  be  illegally  constituted,  its  proceedings  ought  to 
have  been  admitted  in  evidence  when  produced— or  that, 
even  if  it  were  a  Court  or  Commission,  the  plaintiff  was  en- 
titled to  have  the  minutes  read  in  evidence ;  and  that  the 
Sovereign  b  vested  with  sufficient  power  for  the  government 
of  the  army — ^but»  if  that  be  not  the  case,  it  is  the  province 
of  the  Legislature,  and  not  of  the  Court. 

(tt)  IVUUanul't  MilU^ry  Lmv,  page  146. 
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Mr.  IMikdale,  for  tlie  defendanl  in  error.  Two  questions  1820. 
have  been  raised,  namely,  whether  the  defendant  ought  to  ^^^ 
have  pleaded  a  justification,  or  whether  the  present  action  9* 

be  maintainable.    But  both  these  are  quite  foreign  to  the 
record,  as  the  only  point  for  the  consideration  of  the  Court 
now  is,  whether  certain  documents  which  were  offered  i|i 
evidence  at  the  trial  of  this  cause  were  admissible  or  nqt* 
It  appeared  that  the  Military  Secretary  to  the  Commander  in 
Chief,  was  in  possession  of  the  minutes  of  a  Court  of  Inquiry^ 
held  under  the  direction  of  such  Commander,  and  that  the  de* 
fendant  was  the  President  of  that  Court.   That  the  minutes  in 
question  formed  the  report  of  the  proceedings  there,  and  were 
delivered  by  the  defendant  to  the  Commander  in  Chief  in  con* 
sequence  of  the  directions  he  had  previously  given  for  the  hold* 
jqg  the  Court.    Such  minutes,  therefore^  were  in  the  nature 
of  a  confidential  communication,  and  ought  not,  for  the  safety 
and  security  of  the  state  to  have  been  received  or  read  ia 
evidence,  without  tbe  direction  or  sanction  of  his  Majesty* 
By  the  common  law,  die  King  has,  by  his  prerogative,  the 
command  of  the  army,  although  his  powers  are  restrained 
by  tbe  Mutiny  Act,  which  recites,  ''  that  a  standing  army  in 
tim^  of  peace,  unless  it  be  with  the  consent  of  Parliament^ 
is  against  law."    Still,  where  there  is  an  army  in  time  of  war 
or  peace,  the  King  is  the  supreme  commander  of  it  by  th^ 
common  law,  and  having  such  command  vested  in  him, 
although  he  has  not  the  absolute  control  over  the  lives  and 
limbs  of  the  persons  who  compose  it,  and  though  he  may  be 
restrained  as  to  the  mode  in  which  he  shaU  exerdse  his  go- 
vernment over  the  army ;  yet,  where  the  Mutiny  Act  is  silfaif, 
and  the  proceedings  appear  necessary  for  the  due  discipline 
of  the  army,  the  King  has  a  right  to  direct  whateyer  he  may 
thmk  proper;  and  his  having  such  command,  is  no  more  than 
the  exercise  of  other  prerogatives  in  matters  of  state.    In 
all  matters  relating  to  affairs  abroad,  or  rq^ations  at  home, 
the  execution  of  power  is  vested  in  the  King,  which  he 
exercises  if!  the  army,  through  the  medium  of  the  Com- 
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IMO.       mander  in  Chief.    With  respect  to  our  foreigo  rdM&om,  the 

^^       Secretaries  of  State  must  have  maoy  communicatioDi  ande 

••  to  them,  which  it  would  be  not  only  io^Mroper,  but  highly 

daogerouB  to  disclose.  So,  at  home,  the  officov  of  the  Ciowa 


must  be  under  the  necessity  of  giving  directions,  and 
ing  coAmunicationSi  which  would  be  injurious  to  the  pofalie 
if  they  were  made  the  subject  of  public  discussioii.  Sle 
same  observations  are  applicable  to  the  army  and  navy,  and 
it  would  not  only  be  impolitic,  but  unwise,  that  the  coodact 
of  military  officers  should  be  publicly  known,  and  blazoned 
forth  to  the  world.  It  is  wholly  unnecessary  to  point  out  the 
several  inconveniencies  that  might  arise,  if  all  the  reports  asade 
to  government  were  made  the  subject  of  discussion  and  ob^ 
servation  in  all  the  public  prints  of  this  country.  It  is  the 
policy  of  the  law,  therefore,  that  all  these  conununicatioBS 
should  be  kept  secret.  Although  the  King  is  restrained  in  a 
certam  degree  by  the  Mutiny  Act,  from  eiercising  that  M 
control  which  a  despotic  commander  would  have  in  a  faraga 
country,  still  be  has  the  direction  of  issuing  such  oideis 
to  he  pleases  for  the  better  discipline  and  regulation  of  the 
army,  provided  they  are  not  contrary  to  that  act,  ec  the 
common  law.  He  faab  a  right  to  inquire  into,  and  eon- 
troul  all  licentiousness  in  the  conduct  of  officers,  as  wdl 
in  the  army  as  elsewhere,  for  their  commissions  are  all  held 
at  the  pleasure  of  the  Crown.  Although,  therefore,  in  many 
cases,  for  the  punishment  of  offences  alleged  against  die 
discipline  of  the  army,  the  Mutiny  Act  has  provided  Coorts 
Martial  to  be  held,  yet  the  King,  by  his  prerogative,  has  a 
right  of  appointing  what  is  termed  a  Court  of  Inquiiy. 
These  Courts  have  been  held  as  long  as  memory  can  fiirnisb, 
but  the  eariiest  instance  which  can  be  found  as  recorded,  is 
that  which  was  directed  on  the  expedition  to  Qmibertm  Bay^ 
in  1756,  where  the  Crown,  in  the  following  year,  directed 
an  inquiiy  into  the  reason  of  the  failure  of  that  expedition  (tf). 

(a)  See  Sir  John  Atordttunfi  cute,  M' Arthur  on  Courts  MMrtwL  4tii  edit 
vol.  I.  page  112. 
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The  warrant  there  stated,  that  the  expedition  bad  been  or-  1820. 
dered  to  France^  and  had  turned  back  without  landing* — ^It  ^T^ 
was  the  constant  and  invariable  practice  in  the  course  of  the  v* 

last  war,  to  hold  Courts  of  Inquiry.  After  the  landing  of  our 
troops  in  Partugalf  and  after  the  battle  of  Fimeira,  and  in 
several  odier  instances  there  were  bquiries  held,  and  nO 
Courts  Martial.  How  is  the  prerogative  of  the  Crown  to  be 
known  without  its  being  exercised  and  practised  i  The  object 
of  Courts  of  this  description  is  not  to  punish  the  parties, 
but  to  direct  certain  officers  who  are  named  in  the  commis* 
sion,  to  make  inquiry  as  to  particular  circumstancesi  and 
on  the  report  of  the  proceedings  of  such  inquiry  being  laid 
belbre  hu  Majesty,  he  directs  through  the  medium  of  the  Com- 
mander in  Chi^f,  whether  he  thinks  it  right  to  order  a  Court 
Martial  or  not.  The  Court  of  Inquiry  therefore  resembles  a 
Grand  Jury.  An  individual  is  not  put  to  answer  criminally, 
unless  there  be  a  bill  previously  found,  or  an  information 
filed  in  the  King's  Bench  by  the  Attorney-General,  or  in 
particular  instances,  viz*  as  in  the  cases  of  highways,  where 
a  presentment  is  made  by  a  Magistrate ;  therefore,  the  leading 
and  general  principle  is,  that  po  man  shall  be  put  on  his  trial 
without  previous  inquiry  being  issued  to  put  his  conduct  in  a 
due  course  of  investigation.  That  is  the  particular  province 
of  a  Court  of  Inquiry.  If,  then,  it  be  a  prerogative  of  the 
Crown  to  issue  a  commission  to  hold  such  a  Court,  the  com- 
munications made  to  the  Crown  ought  to  be  protected  and 
kept  secret  by  analogy  to  the  proceedings  of  a  Grand  Jury, 
They  are  sworn  to  secrecy,  but  it  does  not  appear  that  the 
members  constituting  a  Court  of  Inquiry  are,  but  still,  the  two 
bodies  so  far  reseniible  each  other,  that  if  the  proceedings 
before  the  one  cannot  become  the  subject  of  discussion,  the 
other  ought  to  be  kept  equally  secret.  But  the  broader 
ground  on  which  the  proceedings  of  a  Court  of  Inquiry 
should  be  protected  from  public  discussion  is,  that  they  are 
in  the  nature  of  all  comumiiications  which  are  required  by 
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18JB0.       the  Crown  from  its  officers  as  to  any  nutters  wbkb 
^^^^       the  State  in  any  way  whatever.    If  the  Crown  were  to 
_    «•  the  Secretary  of  State  for  Forekm  Affursi  to  send  to  Wr 

BjSNTllICK 

quire  into  the  state  of  a  garrison  abroad,  and  the  comnand- 
ing  officer  were  to  make  a  report  in  consequence,  which 
reBected  on  the  conduct  of  some  of  the  officers,  wodd 
there  be  any  pretence  for  saying,  that  if  one  of  such  officers 
felt  aggrieved  by  it,  and  no  further  steps  were  taken  upon  it, 
be  could  compel  the  production  of  that  report,  and  the  pro- 
ceedings that  look  place  under  it?  Such  report  night  nut 
<mly  relate  to  the  conduct  of  that  c^cer,  but  to  a  great 
many  other  circumstances,  which  it  would  be  most  iqiurkus 
to  the  public  service  to  disclose : — it  might  relate  to  improper 
conduct  in  the  garrison  on  the  part  of  several  persons^  or  U> 
communications  which  they  were  making  with  an  enemy,  or 
it  might  possibly  contain  a  communication  from  tbe  eaeny, 
which  it  would  be  highly  advantag^us  to  act  on.  Can  it 
therefore  be  contended,  that  the  whole  of  the  report  nmst 
be  received  in  evidence  if  one  officer  felt  himself  aggrieved  I 
So,  if  the  Lords  of  the  Admiralty  were  to  direct  an  inquiiy 
to  be  made  as  to  the  state  ot  a  ship,  if  the  officers  were 
aggrieved,  could  the  whole  of  the  report  be  read? — 
Whether  one  or  several  individuab  feel  aggrieved,  the  coo- 
sequence  is  the  same,  as  an  application  must  be  made  to  the 
Crown,  who  would  direct  the  proper  redress  according  to  tkt 
nature  of  the  case.  If  a  report  contains  matter  as  to  the 
conduct  of  an  officer,  which  it  would  be  improper  to  dis- 
close, is  there  any  ground  to  say  that  it  must  be  received  in 
evidence  without  the  authority- or  sanction  of  the  King?  If 
the  plaintifi's  conduct  had  been  the  subject  of  inqniiy  not  by 
the  Crown,  but  by  tbe  House  of  Lords,  or  Commons,  and  a 
report  had  been  made  by  the  Committee,  and  the  clerk  was 
subpoenaed  to  produce  it  in  evidence^  any  person  who  in* 
sisted  on  such  production  would  bo  committed  by  the  Hooaa 
for  a  contempt.  So«  in  those  matters  wliich  relate  to  tbe 
prerogatives  of  the  Crown,  the  officers  are  no  more  com- 
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pelkble  to  produce  the  reports  made^  io  coiMeqiieiice  of  the  leso. 
direction  of  the  Crowii^  and  be  allowed  to  give  them  in  ^^^ 
evidence  without  the  consent  of  the  King,  than  a  person  v. 

would  on  a  report  of  either  of  the  Houses  of  Parliament,  *»anii«, 
without  a  direct  order  from  one  or  the  odier  of  such  Houses. 
As  to  the  cases  cited  for  the  plfuntiff^  to  shew  that  a  Court 
of  Inquiry  is  neither  legal  nor  allowable,  and  that  the  King 
has  even  no  right  to  create  such  a  Court;  they  are  wholly 
inapplicable  to  the  present  question,  as  they  are  cases  where 
the  general  body  of  the  public  might  be  prejudiced.  But 
this  is  the  trial  of  an  individual — an  officer  in  the  army,  and 
who  must  submit  to  its  regulations.  It  is  not  like  a  com- 
mission to  different  parts  of  die  country  to  make  inquiry, 
smd  in  consequence  thereof  to  impose  pains  and  penalties  on 
any  subject ;  but  the  Crown  has  an  absolute  right  to  inquire, 
and  omke  regulations  as  to  the  discipline  of  the  army,  and  the 
plaintiff,  by  accepting  a  commission,  put  himself  voluntarily 
under  the  prerogative  of  the  Crown,  and  therefore  he  can- 
not say  if  the  Crown  has  been  in  the  habit  of  directing  these 
Courts  of  Inquiry,  that  they  are  illegal.  But  the  moment  he 
entered  the  army,  it  was  his  duty  to  submit  to  all  the  regur 
latioos  respecting  it.  Independently  of  a  Court  of  Inquiry 
being  a  proper  Court,  which  the  Crown  may  create,  a  com- 
munication like  the  present,  is,  at  all  events,  protected,  as 
the  King,'  for  the  maintenance  of  the  discipline  of  the  araiy» 
would  have  a  right  to  direct  such  an  inquiry  to  be  made, 
without  calling  it  a  Court.  In  other  departments  below  the 
Crown,  where  the  conduct  of  particular  individuals  is  sub- 
mitted to  a  superior,  the  head  of  the  department  would  have 
a  right  to  inquire  into  the  conduct  of  the  parties  under  him. 
The  Archbishop  of  a  province,  or  the  Bishop  of  a  diocese,  « 
who  had  a  complaint  against  a  clergyman,  would  have  a  right 
to  direct  the  clergy  of  such  diocese  to  hear  the  complaint, 
and  make  a  report  to  him  as  to  the  conduct  of  that  cleigy- 
roan,  with  a  view  to  punish  him.  Such  report  would  be  a 
confidential    communication    which    the    clergy  would  be 
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1820.       bound  to  makei  and  even  if  they  were  nof,  still,  it  being  a 

^^       confidential  inquiry,  instituted  b;  the  direction  of  the  superior 

••  df  that  class  of  society^  although  die  party  felt  aggrieved 

by  it,  he  could  not  compel  its  disclosure,  because  it  was  a 

communicadon  made  compulsorily,  it  having  been  directed 

by  the  head  of  that  department* 

In  all  cases,  and  more  particularly  those,  where  the  person 
who  mstitutes  the  inquiry,  b  vested  vrith  an  authority,  and  ac- 
cordingly directs  such  inquiry  to  be  made,  it  must  be  consi- 
dered as  a  private  and  confidential  communicatioD,  and  not  to 
be  permitted  to  be  given  in  evidence.  A  fortiori,  therefore,  the 
Crovni  has  a  right  to  cfirect  inquiries  to  be  made  into  the  con- 
duct of  individuals  under  it,  and  a  report  made  in  consequence 
of  such  direction  cannot  be  made  public.  There  are  not  many 
cases  on  this  subject,  as  the  principle  has  never  before  been 
disputed.  Those  that  have  been  cited  to  shew  that  the  present 
action  is  maintainable,  are  beside  the  present  question,  which 
is  confined,  simply,  to  whether  the  report  is  in  the  nature  of  a 
communication  that  ought  to  have  been  received  in  evidence  at 
the  trial.  Robinson  v.  May,  was  decided  on  a  totally  (fifferent 
ground.  The  form  of  the  action  was  not  the  same  as  die 
present,  and  it  was  a  voluntary  communication  made  by  a 
person  who  thought  it  hb  duty  to  make  it  to  the  Lords  of 
the  Admiralty ;  he  was  not  even  desired,  much  less  com- 
manded to  make  it,  but  here  a  command  issued  from  (be 
Sovereign  himself,  directing  certain  officers  to  hold  a  Court 
of  Inquiry,  and  therefore  a  report  of  the  proceedings  of  that 
Court  b  not  like  a  voluntary  communication  firom  an  indi- 
vidual. In  Jtkerfold  v.  Beard  {a),  it  was  held,  that  a 
^  wager  respecting  the  amount  of  any  branch  of  the  public 
revenue  was  illegal,  and  the  question  there  was,  as  to  Ae 
amount  of  the  duties  on  hops,  and  the  fact  was  not  al- 


(«)  2  Term  Rep,  610. 
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lowed  to  be  proved,  on  the  ground  tkat  the  officers  were  not  ^^^« 
bound  to  produce  the  revenue  books.  In  fVyait  v.  Gore  {a),  Uoun 
which  was  an  action  for  a  libel|  the  Attorney-General  of  the 
province  was  called  as  a  witness,  and  asked  as  to  the  nature 
of  some  communications  made  to  him  by  the  defendant,  (the 
Governor  of  the  Colony),  relative  to  the  plaintiflPs  conduct, 
when  it  was  objected  for  the  defendant  that  such  evidence 
could  not  be  admitted,  as  it  was  a  confidential  communica- 
tion, and  Lord  Chief  Justice  Gibbs  held,  dmt  '*  the  witness 
was  not  bound  to  answer  such  questions,  and  that  whether 
the  communications  were  of  a  public  or  private  nature,  they 
ought  not  to  be  disclosed.**  But  the  present  case  is  much 
stronger  than  that,  because  there  it  did  not  appear  that  the 
communication  arose  on  a  proceeding  by  the  order  of  the 
governor,  to  institute  an  inquiry;  it  was  merely  some  com- 
munication with  the  Attomey-Oeneralt  or  conversation  as 
to  the  conduct  of  the  plaintiff.  If  that  communication  was 
deemed  to  be  privileged,  i  fortiori,  the  report  in  question 
ought  to  be  so  considered,  as  it  was  made  in  consequence  of 
a  direction  from  the  Commander  in  Chief  to  persons  who 
were  not  competent  to  disobey  it.  In  Cooke  v.  Maxwell (b) 
Mr.  Justice  Bayley  thought  that  evidence  of  orders  given 
by  the  Governor  of  a  Colony  to  a  military  officer  was  not 
admissible,  but  he  allowed  the  cause  to  proceed,  because  there 
was  other  evidence  to  shew,  that  what  was  done,  was  done  by 
the  order  of  iheGovemor.    In  Anderson  v.Hamilton  (c).  Lord 


(«)  Holl^M  m.  PH.  Cm.  t99. W  e  Stttrk.  Ni.  Prt.  Ccf .  165. 

{e)  Tbis  was  an  action  of  trespass  for  false  imprisonment,  and  was 
tried  before  Ixird  EOenbormigk,  at  We^mhitUr^  on  the  SSrd  of  fV^riMrir, 
1816,  when  the  connsei  for  Uie  plaintiff  wished  to  pot  some  questions  to 
the  Earl  of  Lherpoolf  as  to  certain  letters  he  liad  received  from  the 
plaintiff;  and  on  his  examination  he  stated,  that  in  the  year  1810  he  was 
Secretary  of  State  for  the  Colonial  Department.  He  was  then  asked, 
whether,  in  the  month  of  tiwember  in  that  year,  he  received  a  letter 
from  the  plaintiff,  to  which  he  answered,  that  he  did  not  recollect  the 
contenU  of  the  letter,  bat  that  he  received  a  complaint  from  the  plaintiff, 
then  resident  at  Hdigpland,  against  the  defendant,  as  governor  of  that 
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16M.  EUenharough  seemed  to  treat  all  official  communicatioiis 
^^^  made  by,  or  to  officers  of  his  Majesty's  govemmenti  as  being 
of  such  a  oatore  that  they  ought  not  to  be  disclosed. 
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place ;  when  it  was  objected  for  the  latter,  that  the  letter  could  not  be 
gWen  in  evidence,  on  which  Lord  EOenborwg^h  said,  that  **  the  letter 
should  be  produced  in  the  nsoai  way,  or  tlM  next  best  evidence  pvcn, 
but  that  no  person  in  an  official  situation  could  say  any  thing  more  than 
that  be  had  received  letters  from  a  person  of  a  particnhir  name."  It 
was  then  proposed  to  refor  to  certain  copies  of  the  Earl  oflansffssrs 
letters  which  he  had  written  to  the  defendant,  in  consequence  cf  the 
plaintiff's  complaint,  when  it  was  farther  objected  for  the  defendant, 
that  a  correspondence  between  ^e  Secretary  of  State,  and  a  penoa 
acting  as  the  representative  of  his  Majesty's  government  in  a  foreipi 
dependency,  to  which  the  latter  was  no  farther  a  party,  than  as  l>eiBg 
caUed  oa  to  communicate  in  the  most  confidential  manner  what  had 
transpired  in  the  bland  between  the  plaintiff  and  defendant,  eoolA 
not  be  admitted.  That  in  a  private  contest  by  an  individnal  against 
aaeh  governor,  the  security  of  the  state  would  make  it  indispen- 
sably necessary  that  letters  written  under  the  seal  of  ccwfidcaee 
should  not  be  disclosed,  and  that  it  was  not  only  perfectly  new, 
hnt  highly  dangerous,  if  these  letters  were  admitted.  The  plaintiiPs 
counsel  then  observed,  that  **  with  regard  to  the  first  of  the 
letters,  the  fact  of  its  being  written  was  merely  required,  in  order 
to  lay  a  foundation  for  the  answer,  and  particularly,  as  snch  first  letter 
of  the  plaintiff  stood  without  any  communication  with  the  defendant, 
and  Ix>rd  EUenbor^vgh  said,  "  My  doubt  arises  on  this :— If  the  oljedion 
had  been  made  by  the  Noble  Earl  to  the  production  of  this  corre^KMir 
dence,  as  a  matter  of  state,  I  should  have  given  tiie  fullest  effect  to  it 
I  remember  upon  some  of  the  State  Trials,  that  Lord  GrvnoilAr  was 
called  to  produce  some  letter  which  was  supposed  to  have  come  to  his 
hand,  having  been  intercepted  in  the  coarse  of  the  post,  or  by  some 
means  of  that  nature.  I  speak  from  recollection  only,  I  do  not  know 
whether  I  am  correct,  but,  upon  the  objection,  it  was  thought,  that  se- 
crets of  state  were  not  to  be  taken  out  of  the  hands  of  his  Majesty's  coo* 
fidential  servants.  Now  I  am  very  unwilling  to  have  the  evidence  of 
what  Lord  Liverpool  has  written,  by  way  of  observation  on  the  plaintiff's 
conduct,  for  it  might  be  used  as  a  condemnation  of  him,  eolUteral  to 
the  facts  of  the  case.  If  it  was  merely  to  prove  a  fact,  it  would  be  a 
different  thing.  There  might  be  a  thousand  facts  of  the  utmost  con- 
sequence, respecting  the  state  of  the  government,  the  eonnerion  of 
parties,  the  state  of  politics,  and  the  suspicion  of  foreign  powers  witii 
whom  this  country  may  be  in  alliance.  The  fact  of  a  complaint  havmg 
been  made  against  the  defendant  by  the  plaintiff  to  the  Earl  of  Literpool, 
cannot  be  got  at,  if  embodied  in  an  official  letter,  neither  can  an 
extract  from  such  letter  be  admissible  in  evidence,  for  the  Court  mast 
be  entitled  to  hear  the  whole  or  none ;  and  I  therefore  think  that  the 
whole  of  this  letter  is  not  admissible,  on  the  ground  of  the  objections  which 
have  been  raised  for  the  plaintiff."— MSS.  from  Mr.  Garnr/s  notes. 
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In  the  cases  of  Hanfy  and  Home  Tooke  (a)  several  18M. 
communications  which  bad  been  made  were  considered  ^|r^^ 
as   confidential^  and  incapable   of  beii^  admitted  in   evi*  v. 

dence.  In  FMltips  on  Evidence  {b%  all  the  cases  on  »""»<^«' 
this  subject  are  collected,  which  generally  illustrate  the  po- 
aition,  that  communications  of  this  description  ought  not  to 
be  disclosed.  I^  therefore,  the  original  report  was  not  ad- 
missible in  evidence  in  thn  case,  a  fortiori,  the  copy  ought 
not  to  have  been  received.  It  is  not  like  the  proving  a  fact 
cUunde,  the  copy  ou^t  not  to  have  been  delivered  without 
the  authority  of  the  King  himself,  and^  it  was  improperly 
obtained,  from  the  office  of  the  Secretary  of  State.  It  is 
true,  that  in  many  csises  where  a  person  cannot  produce  die 
original,  be  may  produce  a  copy,  but  if  the  objection  to  the 
production  is,  that  the  contents  ought  not  to  be  disclosed 
from  motives  of  state  policy,  a  copy  cannot  be  received  for 
the  same  reason.  A  Court  of  Inquiry  has  been  universally 
recognised  by  the  military  law ;  and  even  if  it  were  not  a 
regular  Court,  the  King,  in  the  exercise  of  his  discretion, 
would  be  empowered  to  institute  inquiries  into  the  conduct 
of  officers  and  other  persons  under  his  command.  Where  au 
individual  submits  to  the  rules  of  the  army,  it  cannot  be 
deemed  inconvenient,  that  his  Majesty  should  direct  inquiry 
as  to  the  conduct  of  its  officers,  as  a  guide  for  exercising 
bis  discretion  whether  he  shall  order  them  to  be  brought 
before  a  Court  Martial  or  not  At  all  events,  the  report  of 
the  proceedings  before  the  Court  of  Inquiry  in  the  present 
instance,  is  a  privileged  and  confidential  communication,  ike 
contents  of  which  ought  not  to  be  disclosed. 

Mr.  Evans,  in  reply. — It  has  beeif  contended  that  the 
King  has  a  right  to  order  an  inquiry  to  be  made  into  the  cha- 
racter of  any  individual  connected  with  the  government,  and 
that  he  has  an  absolute  and  imperative  power  over  the  army, 
unless  in  certain  cases,  where  he  is  restrained  by  the  pro- 

(a)  HoteeWs  Slate  TnaU,  toI.  xxvr.  p.  753. {b)  Vol.  i.  5th  edit.  tS4. 
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IHM.  Vttions  of  the  Mutiny  Act.  Such  a  doctrine  is  wfaoDj  de- 
structive of  the  libertj  of  the  sulgect,  as  an  officer  mmj  be 
deprifod  of  his  cofliinission  and  sttnatioD,  be  his  rank  hi|jk 
BBunacs.  ^  i^^^  ^  ^^  0^^^^  pleasuie  of  the  Crown.  The  King, 
howeveri  has  uo  power  over  die  army  but  by  that  atatnto,  it 
containa  no  terms  of  restrainti  quite  the  reverse.  Bnt 
stilly  be  is  not  empowered  to  appoint  a  Court  or  Com- 
mission of  this  description,  for  die  mere  purpose  of  in- 
quiring into  the  character  and  conduct  of  one  of  his  sub- 
jects. With  respect  to  die  cases  cited,  as  to  die  lepoit 
in  question  being  in  die  nature  of  a  confidentiri 
nicatioo; — ^in  all  those  instances,  documents  have 
first  produced,  and  the  Judge  and  Jury  must  form  ifacir 
opinion  whether  the  party  had  authority  to  act,  or  wbeAer 
he  confined  himself  within  the  boundaries  of  such  anthorily. 
There  is  no  difference  between  a  soldier  and  any  odMr 
citiasen,  but  by  the  Mutiny  Act.  That  gives  the  King  die 
power  of  deciding  over  offences,  but  is  an  officer  to  be 
<kprived  of  his  character  and  commission,  without  the  parties 
giving  testimony  against  him,  being  exammed  on  oath? 
Surely,  that  is  not  too  great  a  favour  for  a  subject  to  ask.  As 
to  the  cases  put,  of  a  SecreUry  of  State  or  a  Governor,  diey 
are  both  acting  legiilly  widiin  their  audiority,  and  wonU  be 
justified  in  refusing  to  disclose  communicatbns  made  Is 
them  in  their  respective  characters  as  such,  but  here,  there  ii 
no  legal  power  to  appoint  such  a  Court  as  a  Court  of  Inquiry ; 
and  therefore,  it  is  impossible  to  say  that  these  cases  sisnd  on 
die  same  fooUng.  If  the  Court  be  of  itself  illegally  con- 
stituted, it  vrzs  not  compulsory  on  the  defendant  and  odicr 
officers  forming  it  to  make  the  inquiry,  and  it  would  be  no 
defence  for  them  to  say,  that  they  were  commanded  by  the 
Sovereign.  It  has  been  said,  that  when  an  officer  enten  die 
army,  he  voluntarily  submits  to  all  its  regulations,  but  he 
merely  submits  to  the  provisions  contained  in  the  Mutiny  Act, 
and  a  trial  by  Court  Martial.  Further,  it  has  been  stated, 
that  a  report  of  a  Committee  of  the  House  of  Lords  or 
Commons  could  not  be  received  in  evidence,  but  the  qnes- 
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tion  of  prifilege  is  wholly  undefiiiedy  and  there  is  no  Isgal 
•athoiity  for  snch  a  pontion.  There  is  a  wide  distinction  how- 
ever, between  those  Houses  and  the  King,  as  the  latter  can-       "^7 
not  direct  any  person  to  be  confined,  which  the  former  are    ^^^*^'* 
empowered  to  do  for  a  breach  of  their  privileges.    A  Court 
of  loquiiy  has  been  assimilated  to  a  Grand  Juiy,  but  the 
latter  only  give  their  .opinion  whedier  the  party  charged  is  to 
be  put  on  his  trial  or  not    That  is  a  protection  to  the  sub- 
ject ;  but  here,  die  opinion  of  the  Ck>urt  bad  the  effect  of 
passiqg  condenmation  on  the  plaintiff,  for  he  was  in  con- 
sequepoe  dismisied  from  the  army.    In  Sir  John  Mordawifa 
cas^j  which  is  the  earliest  to  be  found  in  print,  a  Court 
Martial  followed  the  inquiry,  and  he  complained  that  such 
^9Uiry  prejudiced  the  Court  against  him.    Here,  it  does  not 
appear  that  the  members  composing  the  Court  were  ordered 
to  give  their  opinion ;  how,  then,  can  it  be  ascertained  whether 
they  kept  within  the  scope  of  their  authority,  unless  the  report 
of  their  pro^ediogs  be  produced?  It  has  been  said,  that  the. 
King  is  at  the  head  of  the  army.    So  he  is  at.  the  head  of  the 
church,  as  well  as  of  the  law ;  and  if  he  has  the  power  contend- 
ed for  over  the  army,  he  has  it  in  every  other  instance.  It  is  not 
to  be  supposed  that  he  will  do  any  thing  unjust,  but  he  must 
act  by  others;  and  if  this  power  be  established,  the  character 
of  every  individual  in  the  country  is  at  stake,  and  at  the  mercy 
of  the  Crown.    As  to  the  cases  of  a  Bishop  or  Archbishop, 
they  differ  but  little  from  the  present,  but  no  instance  has 
been  cited,  where  i^ther  of  these  personages  has  deprived  a 
deigyman  of  his  tttuation,  without  brmging.  his  conduct  be- 
fore an  Ecclesiastical  Court.  It  is  quite  dear,  that  a  revenue 
officer  is  not  bound  to  produce  the  books  of  the  revenue,  but 
there  is  no  similarity  between  that  case  and  the  present. 
There,  the  party  had  no  rq^ht  either  to  the  original  or  a  copy 
of  such  documents.    Here,  however,  the  fdamtiff  was  served 
with  a  copyof  the  report,  and  was  ready  to  produce  it  at  the 
trial,  but  was  refused  to  do  so.    The  result  of  the  Court  of 
Inquiry  was  known  to  the  world  as  soon  as  the  members  com- 
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^onng  it  had  formed  thm  opMom;  ind  it  is  too  mock  to 
oojr,  that  liie  jfhMSPn  chMacter  and  repotadoa  mij  be 
dtttroyed  bjr  uiy  fabe  or  audickNM  {lablicalioa  dnt  nij 
fpnagfipomaOawtflocoaftilotad  and  appoiated. 

Lm^  Cbief  jMice  DALLAi.--A  great  ded  of, in^ 

been  gone  into  in  the  aiganwDt  at  the  bar,  which  doa  not 

•eem  to  ns  to  be  oomeoted  immediately  i«idi  die  pcMit 

Mtgect,  and  the  ody  question  nom  befoie  lu  ii,  whedier  the 

minntes  which  were  offerad  in  evidence  at  the  trU  ««* 

properly  rgected : — dm  depends  upon  the  aatueof  diepRh 

ceeding;  and,  therefore,  it  is  necentfy  to  eiannae  id  tbeM 

instance  what  that  proceeding  was.    The  actioo  wm  bn^ 

for  a  libel.     The  plaintiff  was  an  officer  m  the  tfoji  < 

Lieotenant-Colonel,  and  a  Captain  in  the  Third  Begioeiit 

dfFooft  Guards.    The  defendant  is  a  Major-Geocnl,  end  it 

lime  of  the  transaction  in  question,  was  a  Cdooel  in  k 

army.    In  consequence  of  certain  transactioDe  or  au|)ieiooi> 

supposed  to  be  derogatory  to  the  character  of  the  phintif 

as  a  gendeman  and  an  officer,  his  Royal  Higbaen  tbeO 

mander  in  Chief,  did  what  we  all  know  is  fiequeodjr^io"^ 

upon  occasions  of  thb  nature,  and  as  I  for  ooe,  hive  m 

hesitation  in  sayings  is  most  beneficially  done,  and  ivteKlof 

being  the  eaereise  of  an  act  of  severity,  is  very  he^^ 

that  of  tenderness  and  mercy  to  the  party.    Instead  of  brior 

iag  the  pUintiff  formally  befoie  a  Court  Msrttai,  in  *^ 

first  instance,   the  Commander   m  Chief  directed  lo  "- 

quky  to  be  made,    by  the  holdiiy  of  a  Coart  for  tW 

purpose.      The  proceeding  was  tberefbie  in  its  vei;  di- 

ture  un  official   proceeding,    directed   by  die  Conanai' 

er  in  Chief,  to  obtain  that  mformation  which  he  wtf  bono' 

to  obtam,  as  to  the  conduct  of  eveiy  offieer  holdnt  > 

commissien  in  his  Majesty's  army;  and  m  fiirthenoce  of 

the  exercise  of  his  public  duty  on  the  i^mk  of  web  ioi«?' 

whether  it  was  to  ceaie  in  the  first  instanos,  or  Ittdto**^ 
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ulterior  measare.  Hie  coosequence  of  this  was,  tfaat  a 
Court  of  Inquiry  was  held,  of  which  the  defendant  was  the 
presiding  officer,  and  that  Court  was  held  in  consequence  of 
a  duty  created  by  the  order  of  the  Commander  in  Chief, 
which  was  imperatife  on  the  defendant;  and  a  report  made 
by  him  in  conjunction  and  connexion  with  the  officers,  was 
an  act  of  doty  imposed  on  him,  as  a  militaiy  man,  by  his 
superior,  the  Commander  in  Chief,  whose  order  he  was 
bound  to  obey.  We  have  heard  a  great  deal  in  Ais  case, 
with  respect  to  the  nature  of  such  a  Court  as  a  Court  of  In- 
quiry. Whether  those  Courts  were  instituted  in  the  year  1758, 
or  preceded  it,  is  to  me  perfectly  immaterial  in  my  view  of  the 
case;  for  we  ail  l^now,  that  (at  least  from  that  time  up  to  the 
rwf  hour  vrfian  the  present  Court  of  Inquiry  was  held,)  con- 
aideriag  to  what  greatness  and  glory  the  armies  of  this 
coimtry  have  arrived^  the  convenience  at  least  of  this  prac- 
tice has  been  such,  that  no  man  has  ever  been  deterred  Arom 
entering  into^  the  army  on  that  account ;  and  it  is  quite  im- 
possible not  to  see,  that  the  plaintiff  in  this  case,  when 
he  became  an  officer  in  ^e  army,  knew,  that  in  point 
of  fact,  at  least,  he  subjected  himself  to  that  Court  of 
Inquiry,  to  which  he  must  have  known,  that  in  other 
instances,  other  officers  had  been  made  amenable,  and 
to  which  he  voluntaniy,  and  by  choice,  subjected  himself, 
by  becoming  such  officer.  The  evidence  in  question,  was 
the  result  of  the  inquiry  of  tiiat  Court,  delivered  by  the 
defendant  to  the  Commander  in  Chief,  in  the  exercise 
of  hb  military  duty,  and  retained  by  the  Commander  in 
Chief  as  an  official  document  in  the  possession  of  his  Se- 
cretary Sir  Henry  Torrens.  It  originated  therefore,  in  a 
military  order  of  a  person  holding  a  high  and  responsible 
office  under  the  Crown  ;  it  was  executed  in  consequence  of 
such  order,  and  returned  and  deposited  in  the  office  of  the 
Commander  in  Chief,  in  which  all  official  acts  of  such  a 
description  ought  to  be  deposited.  The  only  question  then 
is,  whether  under  these  circumstances,  I  will  not  say  Sir 

B  R  £ 
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laao.        Htmy  Torwn  would  have  been  compelled  to  jj^oduce  tk 

^^^        result  of  this  ioqaiiy^  but  whether  if  be^  under  a  ouslake, 

9.         had  beeo  disposed  ao  to  do^  it  would  not  have  been  die 

bounden  duty  of  the  Learned  Judlg^^  before  whom  the  < 


was  tried,  considering  that  this  was  in  the  nature  of  a 
secret  document,  and  not  the  privilege  of  the  party  holding 
it,  hut  of  which  he  was  a  mere  trustee  on  bdialf  of  the 
public,  to  have  interposed  and  prevented  such  evidence 
being  given.  Before  I  examine  the  few  ipatanocs 
alluded  to,  as  being  applicable  to  cases  of  tbia  de- 
scription, let  us  first  ascertain  upon  what  ground  and 
principle  the  present  case  rests.  It  is  i^preed,  that  theie 
are  a  number  of  cases  of  a  particular  nature,  in  wrfaidi, 
for  reasons  of  state  and  policy,  information  is  not  pemut- 
ted  to  be  disclosed.  To  begin  with  the  ordinary  cases, 
and  those  of  a  general  description  in  Courts  of  Jostioe* 
In  these  Courts,  on  reasons  of  public  policy,  persoi|s  mt 
not  to  be  asked  the  names  of  those  from  whom  tbey  re- 
ceive mformation,  viz.  as  to  frauds  on  the  reveaoe.  So, 
in  all  trials  for  high  treason,  of  late  years,  the  same  course 
has  been  adopted,  and  even  if  parties  were  vrilliog  to 
disclose  the  source  from  which  they  acquired  their  inform- 
ation, the  Judges  would  interfere  and  not  allow  them  to  dosob 
What  is  the  ground  upon  which  these  cases  stand,  except 
thie  danger  to  the  public  good  which  would  result  from  such 
disclosure,  for  no  person  would  become  an  informer  if  bis 
name  were  allowed  to  be  disclosed  "in  a  Court  of  Justice  and 
he  might  thereby  be  subjected  to  the  resentment  of  the  party 
against  whom  he  bad  informed.  Does  not  this  reason,  even 
if  it  rested  here,  apply  closely  to  the  case  now  before  us  i  It 
is  an  inquiry  directed  to  be  made  by  the  Commander  inChie^ 
w^tb  a  view  to  ascertain  what  the  conduct  of  the  party  suspect- 
ed might  have  been,  in  the  course  of  which,  a  number  of  per- 
sons may  be  called  before  the  Court,  and  give  information  as 
witnesses; — ^however,  they  would  not  choose  to  have  theoom- 
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muoications  made  By  them  disclosed  ;  but  if  the  minutes  of  isM. 
such  Court  are  to  be  produced  irt  evidence  in  an  action  brought  ^^^ 
bjr  the  party,  then  it  goes  to  reveal  the  name  of  every  wit-  v. 

ness,  and  the  nature  of  the  evidence  given  by  each ;  and  not 
only  this,  but  it  goes  also  to  reveal  what  has  been  said  or 
done  by  each  member  of  die  Court  of  Inquiry  during  the 
time  of  its  sitting.    It  seems,  therefore,  that  if  the  report  in 
question  had  been  received  in  evidence,  it  would  tend  directly 
to  disclose  that  which  was  not  permitted  to  be  disclosed;  and 
therefore,  independently  of  the  character  of  the  Court  of 
Military  Inquiry,  1  should  say,  on  the  broad  ground  of 
public  policy  and  convenience,  that  these  matters,  secret  in 
their  natures,  involving  matters  of  delicate  inquiries,  and  the 
names  of  persons,  stand  protected,  and  ought  not  to  be  dis- 
closed.   The  only  case  which  has  been  referred  to,  as  being 
more  immediately  in  point,  is  that  of  fVyatt  v.  Gore  (a), 
where  the  witness  proposed  to  be  examined  was  the  Attor- 
ney-General of  the  province,  who  was  called,  and  asked  as  to 
die  nature  of  some   communications  made  to  him  by  the 
defendant,  relative  to  the  plaintiff's  conduct. — Mr.  Serjeant 
Lens,  for  the  defendant,  objected  to  this  evidence,  and  said, 
that  "  it  would  be  highly  indecent  for  a  public  officer  to 
disclose  what  passed  between  him  and  the  Governor  upon  that 
occasion,  and  that  it  was   a  confidential  communication." 
Now,  what  was  this  report,  in  its  very  nature,  but  a  confiden- 
tial communication,  directed  by  the  Commander  in  Chief  for 
the  information  of  bis  own  conscience,  in  the  exercise  of  his 
public  duty,  as  to  whether  he  should  suffer  the  plaintiff  to 
continue  an  officer  or  not,  in  a  case  in  which  it  must  be 
agreed    and    admitted,    that,    independent  of  any  inquiry 
whatever,  his  Majesty,  in  the  exercise  of  his   prerogative, 
might  have  dismissed  him  at  any  time  i  Then,  in  deciding  on 
the  validity  of  the  objection  raised  in  fVyatt  v.  Gore,  Ix>rd 


(«)  1  Uolt,  Si.  PrL  Ct»,  «99. 
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1820.        Chief  Justice  Gibbs  wid,  '*  the  witness  is  not  bound  to 

^^^        answer,  and  in  delicacy  he  will  not  answer  snch  quesdoos. 

^     «•  Whether  the  conversations  in  which  reference  was  made  to 

W%  V  MIPS  M  M'*  ^ 

the  plaintiff's  (Mr.  Wyaifs)  conduct  as  Surreyor*Geiienl 
were  on  public  or  private  business,  they  ought  not  to  be  dis- 
closed.   The  Governor  consults  with  a  high  legal  officer 
upon  the  state  of  his  colony,  what  passes  between  theas  is 
confidential.    No  <^ce  of  this  kind  could  be  executed  widi 
safety,  if  conversatioDs  between  the  Governor  of  a  ifistaat 
province  and  his  Attorney-General,  who  is  the  only  peraon  on 
whom  such  Governor  can  lean  for  advice,  were  suffered  to 
be  given  in  evidence." — Now,  what  is  this  procee£ng,  but 
consulting  with  those  who  are  bound  to  give  die  advice  which 
is  required  as  to  the  exercise  of  a  public  duty  i  and  whether  it 
be  the  case  of  an  Attorney-General  of  a  province,  advising  the 
Governor,  or  of  an  officer  presiding  at  a  Court  of  Inquiry, 
directed  to  be  held  by  the  Commander  in  Chief,  it  is  eqaalty 
a  case  of  advice  and  information  to  be  given  to  him  by  such 
Court  for  the  regulation  of  a  public  officer.    It  seems,  there- 
fore, upon  the  broad  principle  of  state  policy  and  pohlic 
convenience,  and  within  the  principle  of  all  the  cases  cbed, 
diat  the  learned  Chief  Justice  of  the  King's  Bench  was  per- 
fectly right,  in  not  allowing  these  minutear  to  be  admitted  in 
evidence  at  the  trial,  and  consequently  that  this  judgment 
must  be 

Affirmed  (a). 


(a)  In  Jekyll  ▼.  Str  John  Moore,  S  New.  Rep.  341,  it  was  held,  «<  that 
if  a  CoDrt-Martial,  after  stating  in  their  sentence  the  acquittal  of  an 
officer  against 'Whom  a  charge  has  been  preferred,  snbjoin  thereto  a 
declaration  of  their  opinion,  that  the  charge  is  malicioas  and  groundless, 
and  that  the  conduct  of  the  prosecutor  in  falsely  calumniating  the 
accused,  is  highly  ituurions  to  the  service,  the  pf  esident  of  snch  Conrt 
Martial  is  not  liable  to  an  action  for  a  libel,  for  having  delivered  soch 
•eatence  and  declaration  to  the  Judge  Advocate.*^ 
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Hawkins  v.  Edwards.  M^mUy, 

Jane  19. 
Mr.  Seijt.  Faughan,  on  a  former  daj  in  this  Term,  had  ob«  Where  pro* 
Cained  a  rule  nin,  that  the  proceedings  in  this  cause  might  be  tobe^aed  oat 
•et  aside  for  irregulantjr»  on  the  ground  that  the  process  was  ||?,ffj^^ 
sued  outy  and  the  procoedings  carried  on  iq  the  nanie  of  I^nt-  tiwr  of 
trell  bjT  YetUei,  meanii^^  as  it  waa  contended|  John  Yeqks^  of  atiMBiiM  of 
TeiKpk  Place.    He  founded  his  motson  on  affidavits^  wMcb  ^^S^^ 
stated,  that  neither  of  them  were  altovnies  of  this  Court*  ^'^^i^Slon^ 
That  the  only  person  upon  the  rolls  of  the  Courts  resident  in  to  mi  ia  Us 
Londou  by  the  name  of  Yeatet,  was  a  Mr*  Thomas,  Yeate$^  Coorteetaaftiis 
who  was  a  different  person  from  the  one  named  j/a  the  pro-  £fJ^^|^^ 

cess,  and  who  bad  a  different  residence.  ^"^'^*?^ 

B.  to  pay  the 

Mr.  Serjt*  Omlow  was  on  this  day  about  to  shew  ci|use, 
when  on  Mr,  Serjt  Faatghan^s  producing  an  affidavit  of 
Thonuu  Yeaies,  that  be  had  never  i^ven  any  consent  in  writ^^ 
ing  or  otherwise^  fqr  the  above-mentioned  LuUrtU  or  Yeata 
lo  sue  out  process,  or  carry  on  proceediogs  in  this  £;ourt  in 
his  name,  and  that  on  search  being  made,  no  other  person 
by  the  name  of  Yeaia,  resident  in  London,  than  the  said 
Thomas  Yeates,  waa  enrolled  as  an  attorney  of  this  Conrt. 

The  rule  was  made  absolute,  with  costs,  to  lie  paid  by 
Luttrell  and  John  Yeaies  (a). 


(a)  See  the  sUtate  S  Gio.  9.  e.  fS.  «.  10.  by  which  it  is  enaeteil,  that 
it  shall  be  lawful  for  any  person  who  shall  be  sworn,  adoiitted,  and  en- 
rolled an  attorney  in  any  of  his  Majesty's  Courts  of  record  at  ffesfmtn. 
fl«ry  with  the  consent  of  any  attorney  la  any  of  the  said  other  Coarts  of 
record,  inch  consent  being  inwrUinf,  signed  by  such  attorney,  and  In 
the  name  of  such  attorney,  to  sue  out  any  writ  or  process,  or  commence, 
prosecute,  or  defend  any  action  or  other  proceedings  in  such  Court,  not- 
withstanding Sttch  person  is  not  sworn  or  admitted  to  be  an  attorney  of 
such  Court.  And  by  S9  Gm.  9.  c.  46.  «.  11,  it  is  prorlded,  tliat  If  any 
swore  attorney  shall  act  at  agent  Ibr  any  person  not  duly  qualified  to  act 
as  aa  attorney,  or  suffer  his  name  to  be  any  ways  made  use  of  upon  the 
account,  or  for  the  profit  of  any  unqualified  person,  or  send^any  process 
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1M0; 

,^1^       Philup8|   Demandant;      Nouke,  Tenant;       Lisle, 
^^u»tfk  Vouchee. 

FuihUM,  Demandant;    Wbittakbb,  Tenant;  Lisle, 
VoncBee. 

TbaCoartra-  Mr»  Serjt.  Pc//,  moved  that  two  recoveries,  the  first  of 
^^t^r  which  had  been  suffered  in  TrinUy  Term,  1  Will.  &  Mary, 
fi«ol«riM!tfM  •"*  *®  ^^^^  ***  Hilary  Term,  13  Geo.  1.  might  be  amended, 
ooemfferedia  by  inserting  the  virord  **  tithes!'  By  the  deed  to  make  the 
WiSuS^Mm^^  tenant  to  the  precipe  in  the  first  recovery,  the  manors  of  & 
S^Srr'by  and  C.  were  conveyed  to  Houne,  then  in  the  occupation  of 
t&e  innrtm     «  person  therein  named,  and  all  other  the  manors,  messoagea, 

of  the  ^RFOffd  •  -,       J-     » 

««fj«to/'itoot  services,  rents,  lands,  tenements  and  ''  hereditaments  of  the 
JjyjIJjJS*,****  releasors,  or  either  of  4em,  situate  in  the  county  of  SomAt 
So"of  SSr*"  <^P^<>»  ">^  ^^  We  of  W^ht  \  and  by  the  deed  to  lead  the 
tithes  at  the  uses  of  the  second  recovery,  the  before-mentioned  ^  here£r 
tiine  the  raoo-  m       «  •  •        w*  •      «  l 

Terles  were       tamentn   and  premises  were  conveyed  to  Whittaker^  to  make 

al£?aslli  the  '**"  ^®"*°*  ^*^  *®  procipe.  It  appeared  by  affidavits,  that  the 
word  *beredl-  lands  in  question  had  been  granted  to  two  persons  by  James 
contained  In  the  First,  and  that  from  the  time  of  such  grant  to  the  year 
177^1  the  lands  had  been  discharged  from  tithes.  That  m  that 
year  they  were  conveyed  to  two  persons,  one  of  whom  after- 
wards conveyed  his  moiety  to  the  other,  who  occupied  the 
whole,  and  never  paid  tithes.    That  in  1805  he  sold  the  pro- 


to  inch  nnqatlified  person,  thereby  to  enable  him  to  appear,  act,  or  prac- 
tice in  any  respect  as  an  attorney,  Imowfaig  him  not  to  be  duly  qaalilied, 
and  complaiat  afaaii  be  made  themif,  in  a  tmnmary  way,  to  tfaeCooit 
from  whence  was$  snch  process  did  issne,  and  proof  made  tliereof  spoa 
oath,  to  the  aatislaction  of  the  Court,  that  snch  sworn  attorney  hath  ef- 
feaded  therein  as  albrasaid,  then  every  snch  attorney  so  oflending,  shaU 
bcAtrackoff  theroii,aodforefor  afler  disabled  from  practising  as  an 
attpraey.  In  OpjWRhste  v.  Hmnrism^  l  Acrr.  CO,  where  an  attorney's  nane 
was  set  to  process  withoat  his  anthority,  the  Coort  ordered  the  pro- 
ceediaffi  to  be  set  aside,  and  granted  an  attachment  against  the  plan- 
tiff's  attorney.  So,  in  tfspwMd  v.  ^dems,  &BHm«.  teiBf^  where  jadgmeat 
was  entered  op  by  an  attemey's  cleric,  ia  the  name,  bat  witkont 
the  knowledfB  or  consent  of  a  segalar  attnaey ,  it  was  ordered  to  be  set 
aside. 


the  deed  to 
lead  the  uses. 
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pertjy  and  on  the  purchuer'^  being  called  on  to  complete  die  1890. 
sale,  he  refused  to  do  so,  on  the  ground  that  the  word  *'  tithes*  ^-"-w*^. 
was  not  contained  in  either  of  those  recoveries.  Under  these  Demuidmit. 
circumstances,  the  learned  Seijeant  submitted,  that  the  word 
*'  hereditaments**  being  inserted  in  both  the  deeds  to  make  the 
tenant  to  the  pntcipe,  it  was  sufficiently  comprehensive  to  em- 
brace the  tithes  in  question,  aud  he  cited  the  cases  of  Cullum, 
demandant,  Ryder,  tenant,  Vernon,  vouchee  (a),  where  a 
recovery  was  allowed  to  be  amended  by  inserting  ''  tithes/* 
the  lands  having  been  tithe-free  beyond  memory,  although  no 
legal  reason  could  be  shewn  for  their  discharge;  Corden, 
demandant,  Hall,  tenant,  Colclough,  vouchee  (6),  where  the 
word  '*  tithes"  was  inserted  in  a  recovery ;  the  deed  to  lead  the 
uses  hanng  conveyed  all  the  *'  hereditaments'*  to  the  vouchee ; 
and  Colljfer,  demandant.  Lord  Chesterfield,  vouchee(c)|  where 
a  similar  amendment  was  allowed,  where  possession  had  fol- 
lowed the  deed,  and  it  appeared  that  the  tithes  were  intended 
to  pass. 

But  as  it  did  not  satisfactorily  appear  that  the  parties  were 
in  possession  of  the  tithes  at  the  time  the  recoveries  were 
suffered,  the  Court 

Refused  the  amendment  (J). 


(«)  7  rawi*.  341. (6)  2  New.  Rep,  431 (c)  4  Tamnt.  tf6, 

(d)  Mr.  Justice  Burraugh  was  of  opinion  that  the  Utben  would  pass  un- 
der the  word  "  hereditamento."  So,  in  Dowsey  demandant,  Uoyd,  tenant, 
12mm,  Tonchee,  S  Bob.  d^  PmL  578,  a  recovery  was  amended  by  in»erting 
the  words  <*  all  and  aU  manner  of  tithes  whatsoever,  yearly  arising,  See. 
from  and  out  of  the  said  premises,"  on  an  affidarit  setting  out  the  vouchee's 
right  to  the  tithes,  and  stating  his  intention  to  have  passed  all  his  interest 
in  the  premises,  the  word  «  hereditaments''  being  contained  in  the  deed 
to  lead  the  uses,  but  the  Court  afterwards  refused  to  amend  a  recovery,  by 
adding  the  "ii/Aes"  of  tiw  premises  under  the  word  *^  keredUmrnetde," 
where  that  word  did  not  occur  in  the  operative  part  of  the  deed  ;  GarUf 
demandant,  Ora«,  tenant,  itfoson,  vouchee,  «  Mwrth.  194.  Nor,  by  striking 
out  a  portion  of  tithes  and  sobstituting  aU  the  tithes  arisfaig  from  the  lands 
conf  eyed;  Rosb^  demandant,  fTtttift^n,  tenant,  WVrg*,  vouchee,  «  Mm-th. 
195.  Bat  in  TcnayiOR,  demandant,  GmUtrntj  tenant,  iioii«69,  vouchee, 
3  IteU.  408,  A  recovery  suffered  nfaiety-eight  years  ago,  was  amended 
by  inserting  a  manor  and  tithes,  without  affidavit  of  intention  that  tliey 
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my  th«  intent  beiaf  amifett  liroai  tttt  deei,  tnd  the  ] 
tion  having  gone  accordingly,  althongh  Uiere  was  no  other  evidence  of 
tie  existence  of  a  nmnor,  than  the  mentioB  of  it  In  an  oU  deed,  and  the 
appointment  4ir  a  gamekeeper.  Bee  also  JEn  ymic  BnOidk^  5  feotf  .  748^ 
Lanetier^  demandant,  WiimHf  tenant,  Bomm,  Touchee,  aa<<,  voL  L  95, 
Whiit^  demandant,  BiOsmtU^  tenant,  PoptllM,  Tonchee,  mite,  voL  M.  f99» 
and  WmtmBW^  demandant,  JtfigjgMMi,  tenant,  Jtioawnar,  Toncfaee,  eafo, 
p.  49,  ai  to  the  terms  in  which  recoveries  have  been  allowed  to  be  amrmW 
ed  by  the  hueition  or  substitntion  of  the  word  *<  tithes.'^ 


Wednesday, 
Jvne  f  1. 


TuRNOR  V.  Turner. 


This  wag  rd  action  of  debt  on  a  replevin  bont],  dated  on 
the  I  Ith  day  of  February ^  1815|  and  brought  by  the  plaintiff 


In  an  actios 
by  the  assig- 
nee of  tlie 

repievin^bond,  ^  assignee  of  the  late  Sheriff  of  Lincoln,  against  the  de- 
fo  th^ptafn-  f^^^^  ^  OB^  of  the  sureties  in  the  bond^  the  condition  of 
tiff*  in  replevin  which  was,  that  if  one  Jonathan  Watmough  did  appear  at  the 
the  Goiuity  then  next  County  Court,  to  be  holden  for  the  county  of  Lin- 
l^ote  bis  ilTu  ^^^^f  ^  ^^^  ^^^  o'  Ftbruart/  then  instant,  and  then  and  therR 
with  efiect,  prosecute  his  suit  with  effect,  and  without  delay  against  the 
retnm  of  the  plaintiff,  for  taking  and  unjustly  detaining  his  cattle,  goods, 
ed,  V  it  shonld  A^^l  chattels,  and  make  rettim,  if  a  return  thereof  should  be 
and  tie^pUin-  ^4i^g^f  the  bond  was  to  be  void,  otherwise  to  remain  in 
tiff  in  repie-    fuU  force.  The  declaration,  after  stating  that  the  plaintiff  dis« 

moving  the  *    trained  the  cattle^  goods,  and  chattels  of  Watmough  for  rent 
plaint  into  this 
Court,  became 

nonsuit :  Held,  that  he  had  thereby  not  prosecuted  his  suit  with  effect,  and 
that  the  condition  of  the  bond  was  brolien ;  that  the  avowant  had  his  election  of 
proceeding  by  a  writ  de  ret^mo  kabemdOf  or  issuing  a  writ  of  inquiry  nnder  the 
statute  17  Cwr.  t.  c.  7.  s.  9.  Therefore,  where  to  a  declaration  against  one  of  the 
sureties  on  the  bond,avenrin|,  that  the  plaintiff  in  replevin  did  not  prosecnte  hts 
suit  with  effect  ^a  plea  stating  the  vmt  of  inquiry  and  judgment  to  recover  the 
arrears  of  rent  foond  nnder  17  Cor.  9.  is  no  bar  to  the  action  on  the  bond,  and 
is  had  on  general  demurrer,  it  not  shewing  that  any  execution  had  issued  on  the 
iudgment,  or  that  the  sum  recovered  had  been  levied  and  paid  to  the  avowant 
before  action  brought.  ^ 

If  judgment  be  given  against  the  pln'mtiff  in  replevin  for  not  prosecuting 
his  suit  with  ellect,  his  sureties  on  the  bond  will  be  answerable  to  the 
avowant,  notwithstanding  he  has  aftervrards  proceeded  on  the  17  Cor.  f. 
c.  7.  s.  9.  and  obtained  a  Judgment  nnder  a  writ  of  inquiryi  in  pursnaace  of 
that  statute,  to  recover  the  arrearages  of  rent  and  costs. 
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due,  and  tbath^^  witbio  five  dsjfs  afterwards,  made  his  oom-    ^  i82o. 

plaint  to  the  then  Sheriff  of  Laming  and  prajed  him  that        ""^^ 

the  said  cattle^  &c.  might  be  replevied,  and  that  the  Sl^eififf  r. 

accordingly  look  a  bond,  conditioned  as  aforesaid,  prooeeded      ^^'***^ 

to  set  out  that  the  Sheriff  replevied  and  made  deliverance  of 

the  said  cattle,  &c,  to  fVatmough,  who  appeared  at  the  then 

next  County  Court  of  .the  said  Sheriff,  and  levied  his  plaint 

against  the  phintiff,  for  taking  and  unjustly  detaining  the  said 

cattle,  &c.,  and  found  pledgee,  as  well  for  prosecuting  his  plaint 

as  for  returning  the  said  cattle,  &c.,  if  a  return  thereof  should 

be  adjudged ;  which  pkint,  afterwards  to  wit,  in  EoMler  Term, 

55  Geo*  3.  was  duty  removed,  at  the  instance  of  the  plaintiff 

into  thia  Court,  by  virtue  of  a  writ  of  recordari  facias  loque^ 

lam.  That  thereupon  JVatmough,  in  Trinity  Term,  55  Geo.  3. 

declared  against  the  plaintiff,  for  taking  and  uqjustly  detain* 

ing  his  said  cattle,  goods,  and  chattels.   (The  declaration  in 

replevin  was  here  set  out,  and  an  avowry  by  the  plaintiff  for 

two  quarter's  rent  in  arrear,  and  due  to  him  ffom  Watmough), 

That  upon  this,  the  plaintiff  prayed  that  Watmough  might 

plead  in  bar  to  the  avowry,  and  that  a  day  was  thereupon 

given  to  him  so  to  do,  but  that  he  made  default,  nor  did  he 

plead  in  bar  to  the  said  avowry,  nor  further  prosecute  his 

suit  against  the  plaiutiff,  whereupon  it  was  considered  by 

this  Court,  in  that  same  TrimVy  Term,  that  Watmough  AouM 

take  nothing  by  his  said  plaint,  but  that  he,  and  his  pledges 

to  prosecute,  should  be  in  mercy,  &c.,  and  that  the  plaintiff 

should  have  a  return  of  the  said  cattle,  &c.,  as  by  the  record 

and  proceedings  thereof  which  have  since  been  duly  removed 

from  this  Court  into  the  King's  Bench,  for  certain  supposed 

causes  of  error  therein,  and  which  are  now  remaining  in  the 

said  last^mentioned  Court,  in  all  things  affirmed  more  fully 

appears.      The  plaintiff  then  averred  that  fVatmough  did 

not  prosecute  his  suit  with  effect  and  without  delay,  against      , 

him  for  taking  the  said  cattle,  &c.,  whereby  the  bond  became 

forfeited  to  the  Sheriff,  who  afterwards  assigned  it  to  the    . 

plaintiff.     ' 
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18M;  Tbe  defendsiit  plaidsd  m  hntf  that  after  the*  reooveiy  of 

iToiKiioa      ^®  ^^  judgment  ia  the  said  dedaralion  meotioaedi  lowity 
«•  IB  IVtmiry  Term,  55  Geo.  S.  the  plaiotiff  prayed  the  wnt  of 

our  Lord  the  King  to  be  directed  to  the  Sheriff  of  Ltaco2ay 
to  enquire  the  amount  of  die  arrear  of  rent^  and  of  the  value 
of  the  cattle^  goods^  and  chatteb  so  distrained  as  aforesaid, 
and  that  it  was  granted  to  him,  8cc.  That  such  writ  was 
duly  executed,  and  that  it  appeared,  by  an  inquisition  taken 
before  and  returned  by  such  Sheriff,  that  £367.  10i«  was  in 
arrear  and  owing  from  Watnumgh  to  the  plaintiff  for  rent, 
and  that  the  cattle,  goods,  and  chattels  taken  were  worth  that 
sum ;  and  that  diereopon  it  wss  considered  by  this  Court, 
lliat  the  plabtiff  should  recover  against^  ^4i/motfgi  the  said 
sum  of  .£367.  10s.  being  the  arrears  of  rent  found  by  tbe  in- 
quisition, and  £79.  4^.  for  his  costs  and  charges,  and  that  the 
frfaintiff  should  have  execution  thereof,  &c.  To  this  plea 
the  plaintiff  demurred  generally,  and  the  defendant  joined 
in  demurrer.  The  cause  came  on  for  argument  in  the  course 
of  the  last  Term,  when 

Mn  Serjt.  Blouei,  in  support  of  the  demurrer,  submitted, 
that  the  question,  was,  whether  the  bond  on  which  the  action 
was  brought,  was  forfeited  or  not,  by  the  plaintiff  in  replevin 
not  having  proiecuted  his  suit  with  effect,  as  averred  in  the  de- 
claration, and  if  so,  whether  tbe  present  plaintiff's  right  of  ac- 
tion was  affected  by  his  having  afterwards  prpceeded  on.  the 
statute  17  Car.  2.  c.  7.  as  stated  in  the  plea,  it  not  appeariiig 
that  he  was  satisfied  by  such  proceeding.  The  plea  does  not 
affect  or  answer  the  declaration  in  any  respect  The  condition 
of  the  bond  wsas,  that  the  plaintiff  in  replevin  should  prose- 
oute  his  suit  with  effect,  and  make  a  return  of  the  goods  if  a  r^ 
tnm  thereof  should  be  adjudged.  The  plea  merely  avers,  that  a 
return  was  made,  but  does  not  go  on  to  state  that  Watmough 
prosecuted  his  suit  with'  effect  against  the  plaintiff  for  taking 
his  goods ;  it  is  therefore  ill,  and  affords  no  substantial  defence 
to  the  present  action.  The  general  rule  of  law  is,  that  where 
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a  boodit  conditiMMd  to<do  ieveral  thityi  it  is  forfttted  by  the 
noM^perfonBanee  of  ono^ and  if  k  beonce  fbifeiledy  it  aiiiil  j^^^ 
always  remain  ao.  The*  dktiKtioQ  is,  whan  an  obligatiaa  in  ^  f^ 
in  the  abaraathre  or  duyMCtm.  Here,  what  damage  ibe 
plamtiff  may  have  siistaiQed  la  ooaseqnanoe^of  the  broaafa  of 
the  condition  to  pioaecote  with  effect  ia  altogether  another 
consideration ;  bnt'it  does  not  appear  by  the  plea  in  liar,  that 
he  has  derifed  any  fruit  from  the  jodgBient>  or  that  it  haa  been 
isi  any  way  satisfied.  The  object  of  the  bond  was  to  secuio  to 
Ae  present  plaintiff  the  costs  he  might  be  put  to  in  the  suit, 
na  well  as  the  amount  of  the  rent  in  airear,  and  the  sureties 
are  lieble  for  such  costa  to  die  eitent  of  die  penalty  contained 
m  the  bond.  The  parts  of  the  condition  are  wholly  diatincl^ 
and  a  discharge  of  one  does  not  amount  to  a  discbarge  of 
the  whole.  In  Morgan  ▼.  GriffiA  ia\  Lord  Chief  Justice 
Xae  said,  '<  In  all  replevin  bonda  there  are  several  indepenr 
dant  conditions;  one  to  prosecute,  another  to  return  the 
goods  replevied,  and  a  third  to  indemnify  tUe  Sheriff,,  and  a 
breach  may  be  assigned  upon  any  of  these  distinct  parts  of 
the  condition."  The  condition  to  prosecute  with  effect  was 
instituted  by  the  statute  1 1  Geo*  2.  c.  19f  instead  of  .  pro- 
ceeding against  the  pledges  at  common  law.  The  condition 
to  make  return,  as  provided  by  that  statute,  was  taken  from 
the  custom  of  having  pledges  de  reiomo  habendo,  which  ware 
itttrodiiced  by  the  statute  Westmintier  d.  c.  8.  and  were^whoUy 
distinct  and  independent  from  the  pledgee  to  prosecute  wilh 
effect  Previously  to  the  11  Geo.  2.  c.  19,  the  prac- 
tice was  for  the  Sheriff  to  take  a  bond  from  the  pledges  in 
replevin.  But  that  statute  goes  further,  and  gives  the  de- 
fendant in  replevm  an  additional  security,  the  bond  being 
taken  in  a  definite  sum  (viz.  double  the  value  of  the  goods 
distruned),  and  made  assignable  to  such  defendant,  who 
may  sue  on  it  in  his  own  name.    It  is  sufficient  in  an  action 


(a)7JM.301. 
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1820.  on  aach  bond,  to  naeign  t  breach  of  one  part  of  the  con- 
dition only.  If,  therefore,  It  be  alleged  that  the  suit  was  not 
prosecuted  with  effect,  it  is  unnecessary  to  state  a  breadi  of 
the  others.  In  Faughan  v.  Norris  (a),  where  in  a  replevin 
bond  the  conditbn  was  to  appear  in  die  County  Court,  and 
then  and  there  prosecute  with  effect,  and  die  breadi  assigned 
^'as,  that  he  did  not  prosecute  with  effect,  and  the  defendant 
pleaded  that  he  did,  to  which  the  plaintiff  replied  that  he 
(the  then  defendant)  removed  the  cause  by  recordari  into  the 
Common  Pleas,  and  was  there  nonsuited,  such  replicatioD 
was  held  good  on  demurrer.  Hiat  shews  that  it  is  imma- 
terial  to  point  out  what  judgment  followed.  In  DiaM  v. 
Fftemam  (6),  it  was  held,  that  the  bond  was  forfeited  if  the 
plaintiff  in  replevin  does  not  appear  in  die  County  Court 
and  prosecute  according  to  the  condition,  and  there  no  judg-^ 
ment  whatever  could  be  given.  In  GwiUim  v.  Holbrook  (c), 
it  was  decided,  that  the  condition  is  not  satisfied  by  a  pro- 
secution of  the  suit  in  die  County  Court,  but  that  the  plunt, 
if  removed  by  recordari  faaas  loquelam  into  a  superior 
Court,  must  be  prosecuted  there  widi  effect.  The  1^1 
meaning  of  prosecuting  widi  effect  is  to  prosecute  with 
succesSf  the  object  of  the  condition  of  the  bond  being  to 
give  the  party  security  for  costs.  In  Morgan  v.  Griffith  (d). 
Lord  Chief  Justice  hee,  in  delivering  the  judgment  of  the 
Court  said,  that  '*  In  all  these  sorts  of  bonds  to  piosecute 
with  effect,  the  plaintiff  must  not  only  proceed  to  a  de- 
cbion  of  the  suit,  but  must  have  success  in  it,  or  he  does 
nothing.''  In  Hiittey  v.  More  {e),  it  is  said,  ^  that  for  the 
King's  and  party's  benefit  the  plabitiff  ought  to  find  pledges ; 
that  if  he  be  nonsuited,  he  and  his  pledges  shall  be  amerced, 
or  if  the  verdict  finds  against  him  in  any  part  he  was  to  be 
amerced;  which  was  grounded  upon  great  reason,  that  the 


(a)  Com.  Temp.  Httrdw.  1S7. (6)  5  Ttrm  Rep.  195.— (c)  1  Bm.  4-' 

Pnl.  410 (d)  7  M9d.  581. {e)  Cro.  Joe.  414,    S.  C.  Vim.  Abr.  tit. 

Pledgee,  {A). 
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plalotiff  «lioo1cl  not  trouble  the  King's  Court  or  the  party,  mih-       1020. 

out  cause ;  and  if  he  did^  he  should  be  punUiied.''  In  Gilberi     .j.)]^^ 

<m  Rtphcin  (o).  it  is  stated,  that  **  when  the  ayowanC  had  «. 

Turn  Bit. 
judgment  for  a  return  of  the  beasts,  he  had  very  often  no 

benefit  by  his  suit,  because  it  freqoendy  happened,  that, 
pen<fing  the  suit,  the  tenant  had  sold  the  cattle  delivered  to 
him  on  the  replevin,  and  become  insoliient    The  mischief 
arose  firom  this,  that  the  Sheriff  could  only  take  from  the 
plaintiff  p/igtt  de  prosequendo^  in  thb,  as  in  other  actions; 
which  pledges  were  only  to  answer  the  amerciament  to  the 
HMg  pro  faho  clamore,  and  looked  no  further;  and  even 
these  being  very  small,  did  soon  degenerate  into  mere  matter 
of  form.''     Pledges  in    replevin,   therefore,   stand  on  the 
same  footing  as  pledges  in  other  actions,  and  not  in  the  na- 
ture of  those  which  were  formerly  taken  de  retomo  hahendo: 
In  The  Duke  qfOrmond  v.  Bierfy  (6),  where  an  action  was 
brought  on  a  replevin  bond  to  prosecute  with  effect,  and  also 
to  onke  return,  the  defendant  pleaded  that  E.  G.  levied  a 
plaint,  and  afterwards,  and  before  the  suit  was  determined, 
died ;  and  the  plaintiff  replied,  that  it  was  true  that  E.  G.  had 
levied  such  a  plaint  against  the  defendant,  who  immediately 
afterwards  exhibited  an  English  bill  in  the  Exchequer  against 
the  plahttiff  in  that  suit,  and  by  iigunction  hindered  the  pro- 
ceedings below  until  such  a  day,  &c.  on  which  day  the  said' 
E.  G.  died,  so  that  he  did  not  prosecute  his  suit  with  effect 
On  demurrer  to  this  replication.  Lord  Chief  Justice  Hott  said, 
<'  Ihia  was  a  prosecution  with  effect,  because  there  was  neidier 
a  nonsuit  or  verdict  against  £.  G.  and  so  it  is  upon  a  re- 
cognizance on  a  vmt  of  error,  which  is  also  to  prosecute 
with  effect,  if  the  plaintiff  is  not  nonsuit,  nor  the  judgment 
afikmed,  the  recognizance  is  not  forfeited.'*    By  the  statute 
4  Anne,  c.  16.  $.  16,  it  is  enacted,  <<  that  no  claim,  or  entry 
to  be  made  on  lands,  shall  be  of  any  force  or  effect  to  avoid 


(«)  Sd  iHt  95.  W  Cmtk.  519.    S.  C.  it  Mod.  SSO. 
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laso.        ttiy  fine  levied  with  prodamitioiii,  aoconfing  to  Ae 
.  or  a  auiBcient  entry  within  the  atatate  of  limitatioiis. 


o.  upon  such  entry  an  action  ahall  be  commeDoed  within  one 

TuaiiaR.      y^^  j^^^  ^f^^  ^^  making  of  such  entry  or  claim,  and  pcoee- 
cuted  with  effect  ;**  and  therefore  if  the  claimant  fail  in  an 
ejectment,  brought  in  consequence  of  the  entry,  and  have  not 
time  to  commence  a  second  ejectment  within  twelve  montha 
after  the  making  of  the  entryi  a  second  entry  must  be  made. 
It  is  clear  that  a  defendant  in  replevin  may  resort  to  his  rv- 
tomo  habtndo,  and  enter  up  judgment    for  a  return,  and 
■till  pursue  the  remedy  afforded  him  by  the  statute  1 7  Car.  2« 
(or  executing  a  writ  of  inquiry,  as  that  statute  merely  gives 
an  additional  remedy,  and  does   not  take   away  the  right 
afforded  by  the  common  law.    Whatever  effect,  therefore,  the 
judgment  to  make  a  return,  or  the  return  itself  may  have 
towards  satisfying  that  part  of  the  condition  ''  to  make  a 
return,**  still,  it  cannot  operate  so  as  to  affect  the  other  part 
of  It,  ''  to  prosecute  with  effect.**     Cooper  v.  Sherbrooke{a\ 
Baker  v.  Ladeib),  and  in  the  former  case  Mr.  Justice 
Bathursi  observed,  that  '^  the  statute  17  Car.  2,  has  not 
altered  the  judgment    at  common  law,  but  only  given  a 
further  remedy  to  the  avowant.**    Here,  therefore,  the  bond 
being  conditioned  in  conformity  to  the  statute  11  Geo.  2. 
c.  19*  S.23,  to  prosecute  the  suit  with  effect,  and  without 
delay,  was  forfeited  by  the  plaintiff  in  replevin  letting  juc^- 
ment  go  by  default,  and  on  such  forfeiture  the  avowant  (the 
present  plaintiff)  was  authorised  by  that  statute  to  take  an 
assignment  of  the  bond,  and  proceed  thereon  against  the 
aureties,  who  are  liable  for  the  costs  he  may  have  sustained 
to  the  extent  of  the  penalty  of  the  bond.     Yea  v.  Leth- 
bridge  (c);  and  in  Page  v.  JSamer{d),  the  Court  observed, 
that    ''at  common  law   the  pledges  were  only  bound  to 
answer  for  the  amerciament  pro  falwo  clamore,  but  that  as 
tiie  security  was  now  taken  by  bond,  the  Court  would  not 


(€)  S  Witi.  at. {h)  C«rfJk.  JM.  (c)  4  Term  Rif.  4SS.- 

(tf)  1  Bm.  4*  Pul,  379. 
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relieve  agabst  the  penalty  witboat  obfiging  the  surety  to  pay        iq20« 
coats.'' 

Mr.  Serjt  Crou,  conlrd.— The 'main  qneadon  in  diia  case 
terns  on  the  conatruction  to  be  given  to  the  2Sd  Section  of  the 
1 1  Geo.  £.  c.  ISy  ivhich  has  extended  tbe  r^ts  of  an  avow- 
ant or  defendant  in  replevini  by  affording  him  two  snretiea 
in  a  bond  to  be  taken  in  double  the  value  of  the  goods  dis- 
tnuaed,  and  which  may  be  ass%ned  to  such  person  by  tfie 
sheriff,  in  order  that  he  may  sue  on  it  in  his  own  name. 
The  conditions  of  the  bond,  as  required  by  that  statute^  are 
in  Che  alternative,  vix.  that  the  party  shall  prosecute  his  suit 
vritb  effect^ — ^without  delay,--K)r  that  he  shall  make  a  return 
of  the  goods*    If  it  were  otherwise,  although  the  defendant 
aini^t  have  obtained  and  been  satisfied  by  snch  return,  he 
mq[hl  still  proceed  on  the  rq>levin  bond  against  the  sureties 
for  damages  and  coats.    Where  a  patty  cannot  obtain  ju^ 
ment  for  a  return  of  the  goods,  he  may  sue  on  a  breach  of 
the  condition  for  not  prosecuting  with  effect : — But  he  cannot 
do  60|  if  a  return  has  been  a4jndged.    In  Baker  v.  Lade  (ft), 
there  were  two  judgments,  the  one,  that    the    defendant 
should  have  a  return,  and  the  other,  that  he  should  recover 
the  arrears  of  rent,  although  die  proceeding  was  under  the 
atatute  17  Car.  £.  c.  7  (b\  and  on  error,  that  the  judg« 
meot  was  double,  viz.  one  at  common  law,  and  the  other 
by  the  statute;    the  Court  observed,  that  as   the  statute 
did  not  alter  the  judgment  at  common  law,  it  was  well 
pven.     In  Camyn*$  Digest  (c),  it  is  said,  **  that  in  reple- 
vin in  the  County  Court,  removed  by  recotdati,  and  a  ver- 
dict for  the  avowant,  and  an  inquiry  as  to  the  value,  pur- 
suant to  the  statute  17  Car.  2.  c.  7,  the  avowant  shall  not 


(€)  CdrO.  SftS.  (»)See  the  lecond  lectioa  of  thSi  lUtate,  jwif, 

617. —ie)  TiU  FUader^  3.  K.  31. 
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ia20.        Ii«?e  the  replevin  bond  delivered  to  him  to  sue  the  parties; 
ToRMOM      ^^^  ^^^  either  have  judgment  and  execution  for  the  Mm 
«•  settled  by  the  jury,  pursuant  to  that  statute,   or  be  murt 

take  the  ancient  remedy,  ivhich  is,  to  have  a  writ  &  reiono 
habmdo ;''  and  Combes  v.  Cole  (a)  is  cited  in  sqiport  of  tfnt 
passage.    The  sureties  are  merely  bound  to  see  thai  a  redmi 
i»  made,  but  can  the  avowant,  instead  of  endeavouring  to 
obtain  a  return,  turn  round  on  the  sureties  in  the  first  instanoe, 
and  be  entitled  to  recover  at  law  from  them  ?    In  the  pre- 
sent case,  the  defendant  has  waived  the  benefit  of  the  jadgmeal 
for  a  return,  by  subg  out  a  writ  of  inquiry  by  virtue  of  the 
statute  17  Car.  2.  under  which,  judgment  for  damagea  has 
been  entered  up  against  the  plaintiff  in  the  ordinal  actkn, 
by  which  he  is  entitled  to  sue  out  an  execution  against  Um 
for  damages  and  costs,  and  such  execution  would  not  only 
enable  him  to  take  all  the  goods  he  could  have  taken  under 
the  judgment  for  a  return,  but  the  value  of  all  such  goods^ 
together  with  his  costs.     The  judgment  for  the  retnm  » 
consequently  merged  by  tiiat  obtained  on  the  writ  of  inquiry, 
as,  under  the  bitter,  all  the  goods  the  original  plaintiff  might 
have,  would  be  liable  to  be  taken  in  execution  under  a  writ 
oijieri  fadas  sued  out  on  such  judgment.  In  Cooper  v.  Sha^ 
brookeifi),  lAr.  Justice  Bathur$t  said,  that  '^die  legislatnie 
intended  by  the  sutute  17  Car.  2,  that  the  proceeding  on  that 
statute  by  writ  of  inquiry,  Jierifacioi,  and  el^U,  abodd 
be  final  for  the  avowant  to  recover  his  damages,  and  that  the 
plaintiff  was  to  keep  his  cattle,  notwithstanding  the  course  of 
a  writ  de  retomo  habendo ;"  and  in  Tidd^s  Practice  (c),  it  is 
stated,  that  **  if  a  defendant  in  replevin  proceed  upon  the  sts- 
tute  17  Car.  2.  c.  7,  for  the  arresrages  of  rent  and  costs,  be 
cannot  have  a  writ  of  retomo  habendo^  nor  consequently 
proceed  i^nst  thepledges.'' — ^At  all  events,  if  this  be  not  an 


(a)  H.  10  Geo.«.  B.  B.  Jf.  jsf.— <6)  «  WiU.  117.— <*)  VoL  I. 
7th  Edit  page  1056. 
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eBtablished  principle  of  law,  the  decUratton  in  Che  present       i820. 
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case  does  not  allege  a  sufficient  breach  to  entitle  the  plaintiff 
to  recover.  It  merely  states,  that  by  a  judgment  at  common  *  'i^^ 
law,  it  was  awarded  that  the  plaintiff  should  have  a  return,  Toriiib. 
but  it  does  not  aver  that  no  return  was  made,  and  assigned 
for  breach  of  the  condition  of  the  bond,  that  the  suit  was 
not  prosecuted  with  effect.  'When  judgment  was  entered  up 
for  the  return,  the  oblqption  to  prosecute  die  suit  with  effect 
was  at  an  end.  It  therefore  should  have  been  expressly 
alleged,  that  no  return  was  made,  and  the  breach  should  have 
been  assigned  accordingly.  AU  the  precedents  shew  that 
such  an  allegation  u  necessary,  viz.  either  that  the  party  did 
not  prosecute  with  effect,  because  no  judgment  had  been 
obtained,  or  that  there  was  a'  judgment  but  no  return 
made.  Under  these  circumstances,  therefore,  the  declara- 
tion is  not  only  defeetive,  but  the  plaintiff,  m  point  of  law» 
has  waived  the  advantage  he  might  have  derived  from  pro- 
ceeding against  the  sureties  on  the  bond,  by  having  taken 
the  benefit  afforded  him  by  th^  17  Car.  2.  c.  7* 

Mr.  Serjt.  Bfossrf,  in  reply. — The  substantive  breach  of 
the  condition  is  substantially  set  out  in  the  declaration,  viz. 
that  the  plaintiff  in  replevin  did  not  prosecute  his  suit  with 
effect — ^and  whether  the  judgment  were  for  a  return  or  not, 
is  wholly  immaterial.  The  condition  to  prosecute  with 
effect,  is  wholly  distinct  from  making  a  return  of  the  goods, 
as  it  has  been  decided  in  Cooper  v.  Sherbrooke,  that  even 
where  there  has  been  a  judgment  for  a  return,  the  party  is 
not  prohibited  from  proceeding  under  *the  statute  17  Car.  2. 
That  statute,  therefore,  does  not  at  all  affect  the  proceedii^ 
at  common  law,  and  it  is  consequently  unnecessary  to  shew 
that  no  return  has  been  made,  or  that  the  plaintiff  had  not 
obtained  the  fruit  of  his  judgment  by  such  return.  Berides, 
the  conditions  of  the  bond  are  not  b  the  alternative,  and  if 
one  has  been  broken,  the  breach  of  the  other  may  be  al-* 
together  omitted  in  the  declaration.    The  case  of  Baker  v« 

8   88 
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1820.       Lade  goes  eipready  to  skew  that  die  remedy  afforded  bj 
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the  statute  17  Car.  £.  is  cttmulativei  and  does  not  affect  the 
«•  commoa  law.      Faughan  v.  Norris,  was  decided  before 

'"^*'^*'  the  statute  11  Geo. «.  c.  19,  was  passed,  and  the  conditioa 
being  to  appear  in  the  County  Court,  and  then  aud  there 
prosecute  with  effect,  the  Court  held,  that  the  remonng  the 
cnme  by  recordari  was  a  breach  of  the  OMidition,  as  die 
words  then  and  there  related  to  so  much  of  the  prosecutioB 
as  should  be  in  the  County  Court,  but  did  not  restrain  it 
Sureties  in  a  replevin  bond  are  liable  in  three  inrtances,  nit. 
if  the  plaintiff  in  replevin  does  not  prosecute  his  suit  with 
effect; — widiout  delay ; — and  make  a  return  of  the  goods,  if 
siich  return  should  be  adjudged.  If,  therefore,  the  avowant 
had  obtained  judgment  for  a  return,  which  was  not  duty  nnde, 
he  might  have  recourse  to  the  sureties  on  the  bond,  as  by 
Sttch  return  beiqg  merdy  awarded,  it  is  most  manifest  that  die 
plaintiff  in  replevin  had  not  prosecuted  his  suit  vrith  effiecL 
4s  to  the  passage  cited  from  Tidd^$  Practice,  no  aothori^ 
is  referred  to  in  its  support,  besides,  it  is  confined  lo  a  case 
where  a  party  does  not  make  a  return  of  the  goods,  and 
cannot  eitend  to  or  affect  the  breach  Ux  not  proaecutiif 
widi  effect 

Cur.  adv.  tmlt. 

lord  Chief  Justice  Dallas,  on  this  day,  having  briefiy 
recapitulated  the  pleadiiigs,  delivered  the  judgment  of  die 
Court  as  follows : — 

The  only  question  now  is,  whedier  the  defendant's  plea  is  a 
good  bar  to  the  present  action,  which  the  plaintiff  has 
brought  against  hun  as  one  of  the  sureties  in  a  replevia 
bond,  the  condition  of  which  is  set  out  in  the  commenoe- 
ment  of  the  dechuration ;  and  appears  to  have  been,  diat 
Janatham  Watmough  (die  plamtiff  m  replevin),  ahouM 
prosecute  his  suit  widi  effect  against  die  present  plaintiff, 
for  takmg  and  uiQustly  detaining  his  cattle,  goods,  and  chat- 
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Uh,  and  make  a  return  thereof,  if  a  return  shouli)  be  ad-       i8SD. 
judged.    The  Court  arc  of  opinion,  that  the  conditioD  of  the 


TVRHOR 


Toaaaa. 


bond  was  broken,   by  the  plaintiff  in  replevin  becoming      _  v. 
nonsuit,  as  by  so  doing,  he  (&d  not  prosecute  bis  suit  with 
effect    Although  it  appears  by  the  declaration,  thai  a  fo- 
tum  oC  the  cattle,  goods,  and  chattels,  was  awarded,  yet 
we  think  that  the  present  plabtiff,  as  avowatit  ki  that  ac» 
timi,  had  his  election,  whether  he  would  proceed  by  a  writ 
de  r^omo  *habendo,  or  by  the  course  which  he  has  adopted, 
viz.  the  issuing  of  a  writ  of  inquiry,  under  the   stfltule 
17  Car.  £.  c.  7.    If  the  Court  were  to  decide,  that  die  plea 
in  question  was  a  good  bar  to  the  plaintiff's  action,  it  would 
follow,  that  an  avowant,  or  person  making  cognizance  for 
rent,  would  not  derive  from  the  sureties  in   the  replevin 
bond,  the  benefit  which  was  intended  to  be  given  to  the  for> 
mer  by  the  1 1  Geo.  d.  c  19*  s.  tS.    Tb6  statute  17  Car.  %. 
c.  7,  s.  2.  enacts,  ''  that  whensoever  any  plaintiff  in  replevin 
shall  be  nonsuit  before  issue  joined,  the  defendant,  making 
a  suggestion    in  nature  of   an  avowry  or  cognizance,  for 
the  rent,  to  ascertain  the  cause  of  distress,  the  Court,  upon 
his  prayer,  shall  award  a  writ  to  inquire  by  a  Jury  touch- 
ing the  sum  in  arrear  at  the  time  of  the  distress,  and  the 
value  of  the  goods  distrained,  and  upon  the  return  of  the 
inquisition,  the  defendant  is  to  have  judgment  to  recover 
against  the  plaintiff  the  arrearages  of  such  rent,  in  case  the 
goods  distrained  shall  amount  to  such  value  f  and  similar 
provisions    are  made,   where  the  plaintiff  becomes  nonsuit 
after  cognizance  or  avowry  made,  as  was  done  in  the  pre- 
sent instance.     The  parties  to  the  replevm  suit,  are   the 
person  whose  goods  are  distrained,  and  the  avowant,  or  per* 
son  making  the  distress.     Previously  to  the  statute  1 1  Geo.  9* 
c.  19,  if  the  person  whose  goods  were  distrained,  was  of 
little  worth,  so  that  the  avowant,  or  person  making  cogni- 
zance for  rent,  could  have  na fruit  of  his  judgment  on  the 
inquisition,  under   the  statute  17  Car.  2,  he  was  driven  to 
an  intricate  proceeding  against  the  Sheriff,  if  he  had  not 


<U8  CASKS  III  TBINITT  TBRV, 

1880..       takan  saffident  pledges^  which  by  fomer  ttatota  bem 
ij,^^^      directad  lo  do^  or  to  proceed  in  die  Sheriff's  Dtme  ipifflt 
V*  the  pledges  taken  by  the  Sheriff^  if  he  had  taken  t  bond 

from  the  pledges.  It  being  found,  that  great  delsyi  and  io- 
convenieaces  attended  this  coarse  of  |Mt>ceedbg,  the  legiikp 
tare,  in  the  eleventh  year  of  die  reign  of  Geo.^  ^^topfevcot 
veiatious  replevins  of  distresses  taken  for  rent,  enacted  (a), 
that  all  Sheriffs,  and  other  officers  having  sathoritjto 
grant  replevins,  nmy  and  shall,  in  every  replevin  of  a  distioi 
for  rent,  take  in  dieir  own  names,  from  the  plaintiff  and 
two  responsible  persons  as  sureties,  a  boiid  in  dooUe  the 
value  of  the  goods  distrained  (su|:h  value  to  be  aacertained  by 
the  oadi  of  one  or  more  credible  witnesses),  and  conditioocd 
for  prosecnting  the  suit  widi  effect,  and  without  ddaji  ud 
for  duly  returning  the  goods  distrained^  in  case  sadi  reton 
should  be  awarded  before  any  deliverance  be  made  of  die 
distress;  and  that  such  Sheriff,  or  other  officer  taking aoj 
such  bond,  should,  at  the  request  and  costs  of  the  avovaot, 
or  person  making  cognizance,  assign  such  bond  to  the  avov- 
ant,  or  person  aforesaid,  by  indorsing  die  same,  on  the  teras 
as  mentioned  in  the  act."  And  it  then  provides,  that  ''if  tbe 
bond  so  taken  and  assigned  be  forfeited,  the  avowant,  or  per* 
son  making  cognizance,  may  bring  an  action,  and  recover  there* 
upon,  in  his  own  name."  It  is  quite  clear,  therefore,  from  die 
language  of  that  statute,  that  the  legislature  intended  to  give 
the  avowant,  or  person  making  cognizance,  a  fiirdier  and  ad- 
ditional security,  and  to  place  him  in  a  better  aituatioo  dua 
he  was  in  under  the  law  as  it  then  stood.  But  diis  itata|e 
has  another  wise  provision ;  for  the  persons  who  framed  it, 
fearing  that  this  indulgence  might  be  used  vezatiouslji  have 
introduced  this  clause,  namely,  that  '^  the  Court,  where 
such  action  should  be  brought,  might,  by  a  rule  of  the  aaoie 
Court,  give   such    relief  to   the  parties  on  such  hood,  as 


(a)  Section  23. 
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might  be  i^reeable  to  justice  and  reason,  and  that  such  rule        1820. 
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should  have  the  nature  and  effect  of  a  defeazance  to  such 
bond."*    If  the  plea  m  question  had  stated,  that  an  eiecution  «• 

had  issued  on  the  judgment,  and  the  sum  recovered  had 
been  levied  and  paid  to  the  avowant,  before  the  present  ac« 
tion  was  commenced,  the  case  would  have  come  before  the 
Court  in  a  very  different  shape.  It  is  sufficient  to  say, 
that  this  is  not  alleged.  We,  therefore,  thmk,  that  this  action 
is  well  brought,  and  that  the  plea  is  no  bar  to  it ;  and  if  the 
action  shall  be  enforced,  so  as  to  work  iqjustice,  tiie  de* 
fendant  has  a  plain  remedy  under  the  statute  11  Geo.  %  c.l9* 
by  an  application  to  this  Court  for  relief. 

My  Brother  Park  begs  me  to  add,  tiiat  not  having  been 
present  at  the  time  of  the  argument,  he  has  taken  no  part 
io  this  decision. 

Judgment  for  the  Plaintiff. 
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Abatement. 

&e  MiSNOMEB,  !• 

ACCOUNT  STATED. 

See  Fixtures,  1. 

Frauds,  Statutb  of,  1. 
Stamps,  1. 

ACKNOWLEDGMENT. 

See  FiNB,  3. 

Recovbrt,  1.  4.  6. 

ACT  OF  BANKRUPTCY^ 
See  Bankrupt,  3.  3. 

ACT  OF  PARLIAMENT, 
See  Statutes. 

ACTION  ON  THE  CASE. 
1.  In  an  action  on  the  case,  for 
enticing  away  the  plaintiff's  ser- 
vants, the  measure  of  damages 
is  not  to  be  ascertained  at  the 
actual  loss  he  sustained  at  the 
time,  bat  for  the  injury  done 
him  by  causing  them  to  leave  his 
employment.  Gnnter  v.  Astor, 
M.  60  O.  3.  Page  12 


ADMINISTRATION. 

See  Legacy  Duty,  1. 
Plbadino,  6. 

ADMIRALTY  COURT. 

See  Trover,  1. 

ADVOWSON. 
See  Recovery,  2. 

AFFIDAVIT. 

See  Bail,  1. 
Ejectment. 
Fine,  2. 

Recovery,  1.  4. 6. 
Warrant  of  Attorney,  l. 

1.  An  affidavit  of  debt,  stating  thai 
the  defendant  was  indebted  to 
the  plaintiff  in  the  sum  of  £74, 
on  two  bills  of  exchangci  drawn 
by  the  plaintiff,  and  accepted  bv 
the  defendant,  dated  on  tiie  llth 
of  February t  and  for  goods  sold 
and  delivered  to,  and  work  and 
labour  done  for  the  defendant 
by  the  plaintiff,  without  stat- 
ing that  the  bills  were  due  and 
unpaid,  is  insufScient  and  defec- 
tive—and the  Court  will  not  allow 


ea 
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a  sopplemental  affidavit  Samdt 
r.  Chraham^  M.  60  O.  3.  Page  18 
%  In  Bhewiog  cause  agaiDst  a  role 
which  had  been  previously  be- 
fore a  Jadge  at  chambers,  the 
same  affidavits  cannot  be  used, 
unless  they  are  re-sworn  and  re- 
stamped.  ChUijf  V.  BUhop,  E. 
^G.4.  Po^  413 

AFFIDAVIT  OF  DEBT. 
See  AFriDAViT,  1. 

aoent! 

See  Attorney,  S. 
Variancb,  2. 

1.  A.  at  Rouen,  ordered  goods  of 
B.  4"  Co.  to  be  shipped  at  Ait- 
toi,  and  before  the  vessel  sailed, 
he  dbected  his  agents  in  Londtm 
to  insure  her.  B.I^Ch.  having 
shipped  the  goods,  caused  ano- 
ther insurance  to  be  effected, 
they  being  ignorant  of  the  for- 
mer insurance  by  A.  Neither 
of  the  polioies  were  cancelled, 
but  that  effected  by  A.  was  void, 
on  the  ground  of  concealment. 
In  an  action  against  an  under- 
writer by  B.  Sr  Co.  on  the  policy 
effected  by  them:— JETeM,  that 
they  were  entitled  to  recover, 
A'%  agent  having  directed  it  to 
be  efiected  i-^HeUL  also,  that  the 
Jury  were  warranted  in  finding 
that  he  had  an  implied  anthority 
•e  ta  do.  Barlow  v.  XecAte,  M. 
OOG.  Sw  8 

2.  The  defendants,  as  brokers  for 
B.  Sf  Co.  effected  two  purchases 
of  seed,  both  of  which  were  paid 
lor  by  the  latter,  and  left  in  the  de- 
fendant's warehouses  for  the  pur- 
poses of  re-sale ;  the  first  purchase 
was  made  on  account  of  B,  ^  Co. 
and  the  other  for  the  plaintiffs 
resident   abroad,  and  by  their 

•express  erder ;  but  the  invoices 
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of  both  were  made  oat  is  die 
names  of  B.  4r  Co.,  who  did  not 
inform  the  defendants  that  the 
latter  purchase  was  not  mide  eo 
their  account:— J7eU,  that  the 
defendants  having  msdeadraooei 
to  A  4"  Co.,  could  not  retain  poi- 
session  of  the  seed  agaiast  the 

f  plaintiffs,  on  the  groand,  that  a 
iactor  has  no  auUioritj  to  pledge 
the  goods  of  hb  principal.  Qih 
chard  V.  Morgan,  JK  60  6. 8. 

AGREEMENT. 

See  Fixtures,  1. 

Frauds,  StatotioFiL 
Stamps,  2. 
Usury,  1. 

ALLOTMENT. 

See  EviDBNCfi,  1. 

ALTERATION. 

See  Insurance,  1. 1 

AMENDMENT, 

Of  Fines— £Sm  tit.  Fine. 

Of  Recoveries  — &e  tit  Kbco- 

VBRT. 

1.  If  a  defendant  be  arrested  bj 
the  name  of  EUzabetk,  and  pat 
in  and  justify  hail  in  the  oame 
of  Beity,  the  bail  piece  majr  be 
amended  on  payment  of  costly 
and  a  re-acknowledpaent  of  the 
bail.    CrofiY.Coggi,M.&^GX 

annuity; 

See  Lbgacy  Duty. 

Limitations,  Statutbof,!. 

1.  Where  part  of  the  conaideratioD 
of  an  annuity  consisted  of  > 
draft,  payable  at  a  bsoker^B^'^ 
Held,  that  it  was  neceasarj  «> 
state  in  the  memorial  at  whi| 
time  each  draft  wis  payable,  m 
the  application  for  setting  ^nAt 


ARREST. 

the  securities*  being  made  twelve 
years  after  the  execution  of  the 
deed,  and  after  the  deaths  of  the 
attesting  witnesses,  the  Coart 
imposed  on  the  grantors* the 
terms  of  retnrning  the  principal, 
on  taking  an  account  hefore  the 
prothonota^y.  Drai^  v.  Rogen, 
E.1G.  4:  Page  402 

APPOINTMENT. 

&eMARRIAOB   SbTTLBM BNT,  1. 

APPROPRIATION  OF  DEBT. 

See  Partners,  1. 

ARBITRATOR. 

See  Assumpsit,  1. 
Award. 

ARMY. 

See  Evidence,  3. 

ARREST. 

See  Amendment,  1. 
Attorney,  1. 
Misnomer,  1. 

1.  If  a  plaintiflT,  while  attending 
the  execution  of  a  writ  of  in- 
quiry in  an  action  brought 
by  him  in  the  Court  of  C.  P. 
against  the  defendants,  who  had 
suffered  judgment  by  default,  be 
arrested  by  a  quo  mintis  at  the 
suit  of  a  tmrd  person; — the  un- 
der-sheriff, before  whom  such  in- 
quiry is  executed,  cannot  dis- 
charge him,  but  the  Court  will 
do  so  on  motion.  WaHenv.Reeg^ 
M,  e0  0.3s  34 

%  The  defendant  was  arrested  in 
this  Court,  after  a  non  proi  in 
the  Exchequer,  for  the  same 
cause  of  action : — Held,  that  he 
was  entitled  to  be  discharged  on 
entering  a  common  appearance, 


ASSUMPSIT. 


en 


as  the  plaintiff  did  not  shew  that 
the  second  arrest  was  vexatious, 
WiOiami  v.  Tkacker,  H.  60  G.  3. 
and  1 6.  4.  Page  294 

ASSIGNEE. 

See  Bankrupt. 
Pleading,  4. 
Sheriff,  3, 
Trover,  l. 
Witness,  6. 

ASSUMPSIT.    . 

See  Bankrupt,  6. 

Frauds,  Statute  of,  1. 
Land  Tax,  1. 

Limitations,  Statute  of,  1. 
Plea  DiNO,  4.5. 
Beleasb,  2. 
Variance,  2.  3. 

1.  The  pluntiff  and  defendant  en- 
tered into  a  joint  and  written  con- 
tract with  the  owner  of  a  vessel 
to  supply  her  with  colonial  pro- 
duce at  Jamaica,  by  a  given  time. 
The  contract  not  being  complied 
with,  the  owner  made  a  demand 
on  the  plaintiff  alone,  who  agreed 
to  refer  the  amount  of  the  da- 
mage sustained  by  such  owner 
to  an  arbitrator,  without  the 
knowledge  or  consent  of  the  de« 
fendant  The  arbitrator  having 
awarded  a  certain  sum  to  be  due 
to  the  owner,  the  plaintiff  paid 
the  amount,  aiul 'brought  an  ac- 
tion for  money  paid,  against  the 
defendant  for  a  moiety  thereof: 
Held,  that  he  was  entitled  to  re- 
cover. Bumeiiv.  Minot,  E.  1 Q.  4. 

340 

2.  Quaere,  If  a  defendant  undertakes 
to  invest  money  on  a  copyhold 
security,  it  amounts  to  a  war* 
ranty  by  him  that  such  secu- 
rity shall  be  valid  and  sufficient  ? 

'    Brown  v.  Howard^  T.  1  G.  4. 503 


ATTORN£Y. 


BAIL. 


ATTACHMENT. 
See  Foreign  Attach mbnt. 

1»  A  defendant,  on  l>eing  serred 
yith  a  copy  of  a  oapuu,  tor«  it 
in  pieces,  and  threw  it  at  the  of- 
ficer:— Heid,  not  to  amount  to 
s  contempt  of  Court,  for  which 
an  attachment  might  be  granted. 
Mffen  r.  WUii^  If.  eOG.  d.  and 
1G»4.  PagtUl 

ATTORNEY. 
8$e  Fine,  6. 
Plbadino,  6. 
Practice,  3. 
Rbcovbry,  a 
Bbplbvin,  1. 
W1THB88,  3. 4. 

1.  If  a  defendant  be  arrested  by 
an  attorney  for  fees,  and  a  bill 
•f  costs  be  delivered  to  him 
without  being  signed ;— he  cannot 
he  discharged  out  of  custody  on 
entering  a  common  appearance, 
as  the  want  of  such  signature 
will  be  a  defence  to  the  action  on 
producing  the  bill  at  the  trial. 
Tomlinum  v.  Clark,  M.  60  6.  3. 

4 

2.  If  an  attorney  be  struck  off  the 
Bolls  of  the  Court  of  King's 
Bench  for  misconduct,  this  Court 
will  make  a  like  order,  on  mo- 
tion, founded  on  a  copy  of  the 
original  report  of  the  master  of 
K.  B.  In  re  SwUih,  U.  eo  O.  3. 
and  1  6.  4.  319 

3.  If  the  certificate  of  an  attorney 
of  this  Court,  be,  through  the 
mistake  of  his  agent,  filed  in  the 
Kingh  Bench,  where  he  was  not 
admitted ;  for  four  successive 
years,  such  certificate  may  be 
entered  and  filed  here,  on  a  no- 
tice of  the  fact  being  given  at  the 
stamp  office.  Ex  parte  Janes,  E. 
1  G.  4.  347 


AVOWBY. 

See  Costs,  4. 
Plbading,  S. 

AWABD. 

See  Assumpsit,  1. 
Stamps,  l. 

1.  Where  the  plaintiff  obtaineia 
verdict,  subject  to  a  reference, 
and  the  arbitrator  died  before 
making  his  award,  sod  the  pv* 
ties  agreed  that  another  skoiU 
be  substituted  in  his  stead,  ud 
one  of  them  afterwards  objected 
to  such  substitution:— Tlw  Court 
refused  to  interfere,  u  the  death 
of  the  arbitrator  had  the  eflbct 
of  opening  the  cause,  and  at  exe> 
cution  could  not  be  sued  ovt  00 
the  verdict,  on  aceouat  of  »aA 
death.  J9arper  v.  il6raAaaM» '* 
60  G.  3.  Pfly«j 

2.  If  arbitrators,  havbg  proceeded 

in  a  reference,  inform  the  d^ 
fendant  present  at  the  meetis|r 
that  they  would  suspend  their 
proceedings  tiH  books  of  accoont 
had  been  referred  to,  aod  tbej 
afterwards  make  an  award  id  his 
absence,  without  examiniBg  soch 
books  :—Held,  to  be  a  good 
ground  for  setting  aside  the 
award.  Pepper  v.  Gorhms,  ^• 
60  6.  3.  and  16.  4.  ^^^ 

BAIL. 

See  Amendment,  1. 
Justices  of  Peace,  »• 

1.  Notice  for  justifying  baa  in  P«/- 
son,  must  be  served  before  eJe- 
ven  o'clock  in- the  forenoon  of 
the  day,  on  wUch,  according  » 
the  present  practice,  such  notice 
ought  to  be  served;  excepi 
where  an  order  of  the  Crw^ 
for  further  time  «baUht»e>»*" 


BAIL. 

obtained,  in  which  case  it  shall  ^ 
t>e  safficient  to  serve  the  notice 
before  three  o'clock  of  the  after- 
noon of  the  day  on  which  such 
order  shall  be  granted;  and  the 
affidavit  of  service  must  specify 
the  time  of  day  at  which  snoh 
notice  shall  have  been  served* 
Reg.  Om.  M.  60  G.  8.      Page  2 

2.  If  proceedings  on  a  bail-bond 
are  irregular,  or  against  good 
faith,  it  is  unnecessary  to  pat  ip 
bail  before  application  is  made 
to  set  them  aside.  Seau^  if  re- 
gular, and  the  defendant  applies 
to  set  them  aside  on  terms. 
Heath  V.  Qwrley,  H.  eo  O.  3.  and 
1ft  4.  149 

3.  In  this  Court,  each  of  the  bail 
on  a  recognizance  is  liable  to 
double  the  amount  of  the  sum 
sworn  to,  although  in  the  Kxng*9 
Bench  it  is  otherwise ;  and  this 
Court  will  not  vary  itspractice 
on  motion.  Howell  r.  Wyke,  H. 
MG.  3.andlG.  4.  167 

BAIL-BOND. 

See  Baii,  2. 

Bankrupt,  4. 
Practicb,  2. 

BAIL  PIECE. 

See  Amendment,  1. 

BANKRUPT. 

See  Bond,  1. 
Partners,  l. 
Pleading,  4. 
Sheriff,  1—3. 
Trover,  1. 
Witness,  6. 

1.  A.  sold  goods  to  J9.  to  be  paid 
for  by  a  bill  at  two  months,  and 
not  being  able  to  obtain  it  from 
B.  and  doubting  his  solvency.  A, 
employed  hb  broker  tore-pur- 
chase them  in  his  own   name. 


BANKRUPT. 


6» 


which  was  done,  although  at  a 
great  loss.  B,  afterwards  be- 
came bankrupt,  without  knowiug 
that  the  goods  had  been  re-pur- 
chased by  the  broker  on  account 
of  A.  In  an  action  of  trorer, 
brought  by  the  assignees  of  B^ 
against  A.  for  the  goods : — Heid^ 
that  they  were  not  entitled  to  re- 
cover, as  the  transaction  was  not 
fraudulent  on  the  part  of  A* 
Harris V.  LuneU,  M.  GOG.  3. 

Pag^l9 
2.  A  partnership  which  existed 
between  A,  and  B.  was  dissolved 
by  mutual  consent  A.  being  se- 
parately possessed  of  freehold 
and  leasehold  estates ; — after  the 
dissolution,  conveyed  them  to 
trustees  for  sale  or  mortgage, 
and  empowered  them  to  execute 
such  conveyances  as  they  should 
think  fit,  for  the  purpose  of  con- 
verting his  said  estates  into  mo- 
ney, in  order  to  enable  him  to 
carry  on  his  trade,  and  to  na^ 
his  creditors  their  debts ;  ana  it 
was  agreed  that  such  convey- 
ances might  be  made  and  execut- 
ed by  the  trustees,  with  or  with- 
out tile  concurrence  of  A. ;  and 
that  they  should  be  seised  or  in- 
terested in  the  money  arising 
from  such  sale  or  mortgage. 
When  this  deed  was  executed, 
A.  had  stock  in  trade,  and  other 
personal  effects,  to  a  consider- 
able amount,  independentiy  of 
the  partnership  assets,  which 
were  not  suflScient  to  pay  the 
partnership  debts.  The  trustees 
were  not  creditors  of  either  A*  or 
his  partner.  A.  and  his  partner 
afterwards  gave  C,  8f  Co.,^  who 
who  were  not  creditors  of  either* 
a  power  of  attorney  to  make  de- 
mands of  every  description,  and 
to  examine  and  settie  all  the  ac- 
counti,together  with  other  powers 
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BANKRUPT. 


for  them  to  act,  they  ameing  to 
ratify  whatever  should  be  done 
under  it.  A  deed  was  afterwards 
prepared  by  A.  and  his  trustees, 
for  the  purpose  of  conveving  all 
il/s  freehold  and  leasehold  estates 
previously  conveyed  to  D.  jr  Cb. 
to  sell  or  mortgage,  widi  a  view 
to  raise  £130,000,  and  £40,000 
in  negotiable  bills  of  exchange, 
and  to  indemnify  the  drawers 
and  acceptors  from  the  payment 
thereof;  but  these  sums  were 
not  advanced,  not  were  the  bills 
drawn,  or  any  other  act  done  un* 
der  the  latter  deed  :—Held,  that 
neither  the  execution  of  the  first 
conveyance  to  his  trustees,  nor 
power  of  attorney,  under  these 
circumstances,  constituted  an  act 
of  bankruptcy  by  A.  Bemey  ▼. 
Davison,  A  60  G.  3.  and  1 G.  4. 
Page  126 
3«  So,  where  A.  and  B.  being 
in  partnership  as  traders,  and 
in  insolvent  circumstances,  stop- 
ped payment  on  the  15th  of 
Febrvarif,  1B19,  and  dissolved 
their  partnership  on  that  day. 
A.  being  separately  possessed  of 
freehold  and  leasehold  estates, 
conveyed  the  whole  of  them  on 
the  same  day,  by  indentures  of 
lease  and  release,  to  trustees  in 
trust  for  sale  or  mortgage,  for 
the  purpose  of  converting  such 
estates  into  money,  it  being  con- 
venient to^.  to  raise  money  at  an 
early  period  : — ^and  subsequently 
to  this  conveyance,  A.  and  B, 
gave  a  power  of  attornev  to 
C,  Sf  Co.  to  recover  all  debts 
which  should  be  due  to  them,  to- 
gether with  full  powers  for  them 
to  act:— JEfeU,  that  these  cir- 
cumstances did  not  constitate  an 
act  of  bankruptcy  by  A.  Bemey 
Y.V9fner,E.lG.4.  322 


4.  Where,,  in  an  action  of  debt,  an 
assignment  of  a  bail  bond  was 
taken,  the  defendant  not  having 
perfected  bail,  and  an  action  be- 
ing brought  on  the  bond,  he  be- 
came bankrupt  between  plea  and 
verdict,  and  obtained  his  certif- 
cate  after  final  judgment: — HeU, 
that  he  was  discharged  from  the 
damages  and  costs  of  the  latter 
action,  as  the  debt  on  the  bail 
bond  was  proveable  under  the 
commission.  Bkudak  ▼.  Emmet, 
E.IG.4I  Pape  350 

6.  Where  a  commission  of  bankrupt 
issued  against  a  trader,  describ- 
ing him  as  *'  a  dealer  in  cattle, 
and  seeking  his  trade  of  living 
by  buying  and  selling,''  without 
the  words  **  dealer  and  chap- 
man ;"  and  at  the  trial  of  an  ac- 
tion of  trespass  brought  by  him 
against  the  assignees  under  the 
commission,  evraenoe  was  re- 
ceived of  a  dealing  in  hops,  and 
a  verdict  was  found  for  the  de- 
fendants, as  such  assignees, 
which  was  afterwards  set  aside, 
and  a  new  trial  granted,  on  the 
ground,  that  it  might  operate  as 
a  surprise  on  the  plaintin: — MM, 
on  a  second  trial,  that  such  evi- 
dence was  properly  admitted,  as 
the  words  *«  dealer  in  catfle," 
were  descriptive  of  the  person 
only,  and  that  the  general  state- 
ment that  the  bankrupt  got  his 
living  by  **  buying  and  selling  * 
was  sufficient  to  Mmit  evidence 
of  any  trading  whatsoever.  Bmk 
V.  Small,  E.  1 G.  4.  415 

6.  Goods  taken  under  an  exeention 
against  A.  which  had  been  in  his 
possession  more  than  two  months 
before  the  issuing  a  commission 
against  him,  may  be  considered 
as  his  property,  under  49600.  3. 
c.  121.  s.  2,  and  may  be  describ- 


BELLS  OF  EXCHANGE,  &c. 

«d  as  saeh  in  a  dadaration  of 
asnmpni  by  hia  aasigneoa,  .on  a 
gnarantie  given  by  the  defend- 
ants to  the  bankrapt.  Sampton  r. 
Bwriam,  T.  I  G.  4.  Page  516 
7.  The  Ship  Register  Aots,  26Geo.  3. 
c.  60.  and  34  Geo.  3.  c.  68,  do 
not  tend  to  repeal  or  prevent  the 
operation  of  the  statute  21  Jac.  1. 
c.  19.  s.  11.  on  British  registered 
ships :— Therefore,  where  the 
owner  of  a  ship  assigned  his  in- 
terest in  her  to«f.  S.  by  deed,  who 
became  the  registered  owner,  bat 
by  his  permusion,  the  owner 
continued  to  have  the  ship  in  his 
possession,  and  exercised  all  acts 
of  ownership  over  her,  until  he 
became  bankrupt:— He&f,  that 
the  property  in  tne  ship  passed  to 
the  assignees  of  such  owner,  al- 
though the  register  was  duly  in- 
dorsed toJ.&  before  the  act  of 
bankruptcy.  Monhhmue  v.  Hay, 
T.  1  G.  4.  549 

BILL. 
See  EscAPB,  1. 

BILL  OF  COSTS. 

&eATTORNBT,  1. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  Affidavit,  1. 
Bankrupt,  l. 
Stamps,  2. 

t.  J,  S.  was  indebted  to  the  plaintiff 
for  money  lent,  and  being  embar- 
rassed, the  latter  informed  him 
that  if  he  would  give  security  for 
its  repayment,  he  would  procure 
his  creditors  to  accept  a  composi- 
tion. The  defendant  became 
surety  for  /.  S.  in  a  joint  promis- 
sory note,  and  the  transaction 
was  to  be  Icept  a  secret  from  the 


BOND. 


627 


other  creditors.  The  plaintiff 
endearoiured  to  obtain  a  compo- 
sition, but  failed  z-^Held^  that  he 
oonld  not  recover  as  against  tho 
defendant  on  the  note,  as  tho 
transaction  was  fraudulent  and 
Toid  in  its  inception*  WeOer* 
GirUmg^  M.  00  G.  Z.     Page  78 

BILL  OF  LADING. 

1.  Goods  were  shipped  by  the  plain- 
tiff in  London,  to  be  conveyed  by 
the  defendant,  as  ship  owner,  to 
Jamaica.  The  goods  were  thero 
sent  on  shore  according  to  the 
custom  of  the  Wett  India  trade» 
in  a  shsUop  belonetng  to  the  de- 
fendant's ship,  and  lost  by  perils 
of  the  sea.  The  clause  of  ex- 
ception in  the  bill  of  lading  was 
in  the  following  terras :  **  the  act 
of  God,  &c.  and  all  and  eipery 
other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation  of 
whatever  nature  and  kind  soever^ 
eave  risk  of  boats,  so  far  as  skips 
are  liable  thereto,  excepted:" — 
Held,  that  the  defendant  was  not 
liable  for  such  loss  under  the  hiU 
of  lading,  as  the  saving  dause 
onlv  extended  to  the  same  risks 
as  if  the  goods  had  been  on  board 
the  ship.  Johnston  v.  Benson^ 
M.  60  G.  3.  00 

BOAT. 
&e  Justices  of  Pbacs,..!. 

BOND. 

See  Jury,  % 

Replevin,  1, 2. 
Troveii,  1. 

1.  A  bond  was  executed  by  an  in- 
surance broker,  as  the  principal 
obligor,  and  two  sureties,  with 
a  condition,  that  if  they  shouhl 
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pay  the  obligees  eertain  pre- 
miums which  shoold  become 
due  for  assurances  on  ships  at 
sea,  as  should  be  made  with  tiie 
obligees  by  the  insurance  broker^ 
and  that  within  six  months  after 
the  making  the  assurances,  the 
bond  was  to  be  void.  Hie  bro- 
ker became  bankrupt,  and  was 
indebted  to  the  obligees  in  a  con- 
siderable sum  for  premiums,  and 
they  received  a  dividend  of  six 
shillings  in  the  pound  under  the 
commission.  The  premiums  were 
due  three  years  before  the  bank- 
ruptcy, and  the  obligees  did  not 
cell  on  the  sureties  until  after  the 
bankruptcy  :—£r<;U,/rff,  that  the 
sureties  were  not  discharged  by 
the  laches  of  the  obligees  in  suf- 
fering the  credit  of  the  broker  to 
ran  on  so  long  beyond  the  six 
months  stipulated  by  the  bond ; 
and  iecondly,  that  the  dividend 
received  by  them  under  the  com- 
mission, was  to  be  deducted  as 
against  the  sureties,  from  the 
penalty  contained  in  the  bond. 
Lcndon  Ataurnnce  Compatuf  v. 
Buekk,  H.  60  G.  3.  and  1 0.  4. 
Pnge  168 

BOTTOMRY  BOND. 
&e  Trover,  1. 

BROKER. 

&e  Agent,  2. 
Bankrupt,  1. 
Fixtures,  1. 

BUM  BOAT  ACT. 
See  Justices  of  Peace,  1. 

CAPIAS. 
See  Practice,  2. 


CONSTABLE. 

CBBTEPICATB. 

See  Attorney^  3. 
Bankrupt,  4. 
Foreign  Attachment,  1. 
Recovery,  4. 

CERTIORARI 
5ee  Practice,  1. 

COMMANDER  IN  CHIEF. 
See  Evidence,  3. 

COMMISSION  OF  BANK- 
RUPT. 

See  Bankrupt,  5. 

COMMTTMENT. 
See  Justices  op  Peace,  1 

COMPOSITION  DEED. 
See  Bills  op  Exchange,!. 

CONCEALMENT. 
See  Agent,  1. 

CONFIDENTIAL  COMMUNI- 
CATION. 

See  Witness,  8. 

CONSERVATORY. 
See  Fixtures,  1 

CONSIDERATION. 
5«e  Annuity,!. 

CONSTABLE. 

1.  A  consUble,  who  assists  t  pawj 
oflScer  in  leyying  a  distress  w 
poor-rates,  under  a  warrant  ot 
magistrates  directed  to  sadi  o^ 

£cer,  is  not  Kable  to  an  action  01 
respasa,  although  a  demaod  wis 


COSTS. 


CUSTOM  OF  LONDON.  «• 


dvly  made  on  snch  constable  in 
puraoance  of  the  stat  24  Geo.  2. 
«.  44.  s.  6.  Clarke  v.  Davcy, 
E.  1  G.  4.  Page  465 

CONTEMPT  OF  COURT. 
&e  Attach  MBMT,  1. 

CONTRACT. 
See  Assumpsit,  1. 

Frauds,  Statute  of,  1,  • 
Plbadin6»  6. 
Usury*  1. 

CONVERSION. 
5ee  Trover,  1. 

CONVEYANCE. 

See  Election,  1. 
Execution,  1. 

CONVICTION. 
See  Justice  of  Peace,  1. 

COPYHOLD. 

See  Assu)ipsit,  2. 

COSTS. 

See  Attorney,  1. 
Fine,  6. 
Practice,  d. 
Witness,  1. 

1.  A  declaration  in  trespass,  con- 
tained four  counts  for  fishing  in 
the  plaintiff's  several  and  free 
fishery,  and  .taking  away  his  fish; 
pleas,  first,  not  guilty;  secondly, 
that  the  locus  in  quo  belonged  to 
/  S. ;  and  thirdly  and  fourthly, 
that  the  several  and  free  fishery 
belonged  to  him.  The  plaintiff 
newly  assigned,  setting  out  the 
abuttals  of  his  close,  and  travers- 
ed /.  5.'s  several  and  free  fishery, 
in  his  replication.  Pleas,  to  the 
new  assignment,  first,  not  guilty; 
secondly,  that  the  close  newly 
assigned,  was  the  soil  of  J.S.; 
vol.  IV. 


and  thirdly,  that  be  had  common 
of  fishery  over  it.  The  last  ia- 
sae  was  found  for  the  defendant, 
as  well  as  that  part  of  the  first 
issue  which  related  to  the  second, 
third,  and  fourth  counts  of  the 
declaration.  All  the  other  issues 
were  found  for  the  plaintiff,  with 
Is.  damages,  and  40s.  costs  on  the 
first  count: — Held^  that  the  de- 
fendant was  entitled  to  the  gene- 
ral costs  of  the  action,  deducting 
only  the  costs  of  such  bsues  aa 
were  found  for  the  plaintiff,  on 
the  ground,  that  the  whole  cause 
of  action  had  been  substantially- 
found  for  the  defendant  on  the 
last  issue.  Benett  v.  Coiter,  M, 
eo  (?.  3.  Page  110 

2.  A  defendant  in  replevin  residing 
abroad,  must  give  security  for 
costs.     Selby   v.  Cruichley,    H. 

.  60  6.3.  and  IG.  4.  280 

3.  So,  a  plaintiff,  resident  in /re/cmcf, 
is  bound  to  give  security  for 
costs,  although  he  may  sometimes 
come  over  and  sojourn  in  this 
country.  Mahon  v.  Martinez, 
£.  1  G.  4.  356 

4.  By  43^/tz.  c.  2. 1. 19.  a  defend- 
ant in  replevin  is  entitled  to  re- 
cover treble  damages,  .with  his 
costs  vlsoi^Heidt  that  parish 
officers  avowing  on  a  distress  for 
poor  rates  under  that  statute,  are 
only  entitled  to  single  costs. 
Butterton  v.  FurMr^  H.  60  G.  8. 
and  16.4.  296 

COUNTY  COURT. 
See  Replevin,  2. 

COVENANT.. 

See  Pleading,  2. 
Variance,  1. 

CUSTOM  OF  LONDON. 

See  Foreign  Attachment. 

TT 


DEVIATION. 


EIBCTMEMT. 


DAMAGES. 
Set  Action  on  ths  Casb,  1. 
Costs,  4. 

OUARANTIB,  1. 

DEBTOR  AND  CREDITOR. 
Se«  Bills  of  Exchange^  1. 

DECLARATION. 
S€€  Ejbctmbnt^ 
Plbadino,  1. 
Rbplbvik,  a, 

DEED. 
Sm  Bankrupt,  J— T. 
Execution,  I. 
Practice,  l. 
Prisoner,  l. 
Variance,  l. 
Witness,  8. 

L.  In  ths  constmction  of  a  deed,  re- 
gard must  be  had  to  all  iU  parU, 
and  general  words  are  to  be  re- 
atraioed  by  a  particnlar  recital 
oontained  therein ;  and  if  a  deed 
operate  two  ways,  the  one  con- 
sistent with  the  intent  of  the  par- 
ty»  and  the  other  repugnant  to 
it,  the  Court  will  pat  snch  a  con- 
struction on  it  as  to  give  effect  to 
snch  intent,  which  is  to  be  de- 
ijired  from  the  whole  of  the  in- 
stmoient.  Solfy  r.  Farbe$,  E. 
1 0.  4.  Page  448 

DEMURRER. 
'  iSse  Pleading,  1 — 5. 
Release,  2. 

DEPARTURE. 
5ft  Release,  2. 

DEPOSITION. 

Sie  Witness,  4. 

DEVUTION. 
Sec  Insurance,  4. 


DEVISE. 
See  Election,  1. 

Marriage  SETTLBifBirr,  I 

1.  Devise  of  all  the  derisor's  nes- 
saages,  lands,  sad  tsotsieBtii 
freehold  and  copjrhoU,  to  \x^ 
tees  **  to  the  use  of  hisdasghter 
for  life,  and  after  her  deceuc  to 
the  ose  of  het  issae;  sodinde- 
fanlt  of  issne,  or  in  esse  aose  ol 
such  issue  live  to  attsia  the  apa 
twenty-one  jearsy^thenoTer:- 
JETeU,  that  the  daiig)iter  took  tin 
heneficial  interest  in  the  p 
Buses,  for  her  Mfs  oalj.  ^^^ 

DISTRESS. 

See  Constable,  1. 
Costs,  4. 

Landlord  and  Tenant,!. 
Pleading,  a. 
Replevin. 
Time,  Computation  of,  1* 

EAST  INDIA  COMPANY. 
SceWrrNBSS,! 

EJECTMENT. 

1.  An  alBdayit  of  service  of  icopj 
of  the  declaration  and  ootieea 
ejectment,  on  the  son  of  the  te- 
nant in  possession,  and  that  vm 
tenant  acknowledged  thst  be  i^ 
received  the  same,  is  not  win- 
cient,  as  it  most  state  that  m 
acknowledgment  was  made  be- 
fore the  essoign  day.  ^»  **• 
Maedinigaly.Eoe,M.ef^G.l^^ 

2.  The  affidavit  on  which  to  more 
for  judgment  ag^ioft  a  caiatt 
ejector,  in  the  case  of  afa«n| 
possession,  where  ooe  copy  ^ 
the  deckration  ws«  sworn  w 
have  been  fixed  on  ftc  piwii^ 
and  another  served  o«  w  iw- 
see,  but  not  on  the  preBW^i 


ELBCnOK. 

b  aeeessary  to  slate  that  snch 
letsee  was  tenant  in  possession 
at  tha  ti«e  of  the  sorvice.  Doe, 
d.  Seahrock  r.  Roe,  E.  I  G,  4. 

Page  9^ 
3*  In  ajectment,  if  ona  part  of  the 
premises  be  vacant,  and  the 
other  in  the  occupation  of  a  te- 
nanty  it  is  sufficient  for  an  affida- 
vit to  groand  a  motion  for  jnd^ 
ment  against  the  casual  ejector^ 
to  stated  that  a  copy  of  the  de« 
olaration  was  served  on  tha  te- 
nant who  occupied  the  one  part» 
and  that  another  copy  was  affix- 
ed on  the  door  of  that  part 
which  was  vacant  Doe,  d.  £miim 
T.  Roe,  T.  1  G.  4.  469 

ELECTION* 

1.  By  a  marriage  settlement,  lands 
were  limited  to  the  use  of  the 
settlor  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male, 
with  reversion  to  the  settlor  in 
fee.  A  son,  the  issue  of  the  mar- 
riage, devised  the  same  lands  to 

^  his  father  (the  settlor)  for  life, 
with  remainder  to  his  twjo  sisters 
of  the  half  blood  in  fee,  and 
died  without  issue  in  the  life- 
time of  the  settlor,  who  accept- 
ed certain  benefits  under  the 
will,  and  afterwards  devised  the 
estete,  after  the  respective  deaths 
of  his  daughters  without  issue 
nalcy  (which  event  took  place) 
to  it.  for  life,  with  divers  re- 
mainders over;  under  which  Ut- 
ter will  the  plaintifl'  claimed  to 
be  entitled.  On  the  part  of  the 
defeodanty  it  was  contanded,  that 
the  son  having  by  will  tsJcen  up- 
on himself  to  devise  the  estete 
to  his  fiitber  (the  settlor)  for  life» 
with  remainder  to  his  sisters  in 
fee,  and  that  the  father  havinsr 
accepted  certain  benefits,  devised 
to  him.  by  tha  said  will  of^his 


ESCAPE. 


«S1 


son,  had  thereby  elected  to  con- 
firm the  will,  and  by  such  accept- 
ance and  election,  had  either  di- 
vested himself  of  the  reversion 
limited  to  himself  by  the  original 
settlement,  or  was  estopped  from 
setting  up  that  settlement,  or 
controverting  the  right  of  his 
son  to  dispose  of  the  fee  to  his 
two  sisters;  and  further,  that 
the  father  having  admitted  an 
agreement  by  him  to  convey  the 
estate  immediately  to  his  son,  in 
consideration  of  the  payment  of 
a  certein  sum,  and  an  annuity  to 
the  father,  with  a  proviso  that  if 
the  son  died  in  the  life-time  of 
the  father,  the  conveyance  was 
to  be  whoDy  void:  the  Jury 
should  have  been  directed  to 
presume  some  conveyance  en- 
abling the  son  to  dispose  of  the 
fee  by  his  will:— JTeW,  however, 
that  the  sisters  took  no  estete  un- 
der the  will  of  their  brother,  it 
being  clearly  the  intention  of  the 
settlor  to  avoid  the  alleged  con- 
veyance in  the  event  which  bad 
happened,  and  the  Court  would 
rather  presume  such  a  convey- 
ance as  was  consistent  with  that 
intention,  and  which  might  have 
operated  under  the  statute  of 
uaa^,  by  re-vesting  the  use  in  the 
father,  in  the  event  contemplated, 
without  the  necessity  of  any  en- 
try. Halford  v.  DiWrn,  E.  1  G.  4. 
Page  881 

ESCAPE. 

1.  A  bill  mav  be  filed  asainst  the 
Warden  of  the  Fleet,  for  an  es- 
cape, on  the  day  after  the  essoign 
day,  entitled  as  of  the  Term  ge- 
nerally, and  if  the  plaintiff  give 
a  rule  to  plead  on  the  first  day 
the  Court  site,  be  will  comply 
with  the  requisition  of  the  sta- 
tute   8  &  9W.  3.   e.  27.  f.  1S.» 

tt2 


EVIDENCE. 

provided  he  do  not  tign  judg- 
ment within  eleven  dajt  after 
the  filing  of  the  bill.  BaiUm,  r. 
J&fle$.  E.  1  G.  4.  Page  426 

E8S0I6N. 

fibaElBCTMENT.  1. 

Warrant  of  Attorney,  1. 

1.  The  interval  between  the  es- 
soign  day,  and  the  first  day  of 
the  Court's  actaally  sitting,  must 
be  taken  as  part  of  the  Term. 
BoUfm  V.  EyleM,  E.  1 G.  4.      425 

ESTATE  FOR  LIFE. 
Set  Dbvise,  I. 

EVIDENCE. 

See  Bankrupt,  5. 
Election,  1. 
Frauds,  Statute  of,  1. 
Justice  op  Peace,  1. 
Stamps,  1. 
Variance. 
Witness,  5. 

1.  By  an  inclosure  apt,  referees 
were  appointed  to  ascertain  the 
average  price  of  corn  in  the 
week  after  the  close  of  Easter 
next,  after  the  expiration  of  four- 
teen years  after  the  division  and 
allotments  under  the  inclosure 
should  be  finished,  and  the 
exact  amount  of  a  yearly  corn- 
rent,  in  lieu  of  tithes,  was  to  be 
declared  by  an  order  of  the 
Quarter  Sessions.  The  referees 
delivered  their  report  into  the 
Court  of  Quarter  Sessions,  who 

.  ordered  it  to  be  filed: — Htld^ 
that     the    Commissioners    un- 

.  der  the  act  having  minutes  of 
their  proceedings  in  writing*  no 
parol  evidence  could  be  admit- 

.  ted,  to  shew  when  tlie  division 

*    and   allotments  were  made  and 

completed,  as  kuch  luiiiutes  were 


EXfiCOTION. 

neither  prodnced,  norpfovedto 
have  been  destroyed.  JBes^ 
V.  Pearee,  M.  WG.  8.  Ps^W 

2.  Letters  of  a  party  under  wkon 
a  plaintiff  in  replevin  does  not 
claim,  are  inadmissible  in  eri* 
dence  to  affect  the  title  of  the 
latter.  Halfard  v.  Difios,  £ 
IG.4.  Ml 

3.  Where  the  Commander  in  Chief 
directed  a  mUitary  inqmrj  to  be 
held,  to  investigate  the  condod 
of  a  commissioned  officer  in  the 
army,  who  afterwards  toed  the 
President  of  such  Coort  of  In- 
quiry, for  a  libel,  suted  to  he 
contained  in  his  report,  vA 
transmitted  by  him  to  the  Coo- 
mander  in  Chief  :-Alfth^ 
such  report  was  a  privileged 
communication,  and  properiJr^ 
jected  as  evidence  at  die  trial 
and  that  an  office  copj  thereof 
was  inadmissible.  Homer.Bt*- 
Hnek,  T.  1  G.  4.  ^ 

EXAMINATION  OF  WIT. 

NESSES. 
See  Witness,  2. 4. 

EXECDTIOX. 

See  Award,  I. 

Bankrcpt»6. 

Foreign  Attachment,!. 

Pleading,  4. 

Sheriff,  1.  2. 
1.  A.  being  seised  in  fee  of  •  cl^e. 
on  which  a  windmill  wa«  erected, 
mortgaged  the  close  ^^'TJ 
1000  years,  and  in  thessin«  ^^ 
there  was  a  conveysncc  bj  mt- 
gain  and  sale  of  the  nnlV^u  f 
in  fee.  The  mill  was  built  of 
wood,  removeable  at  ple^^nW' 
and  fixed  to  brickwork,  trbirt 
was  let  into  the  ZfontA'^'^r; 
that  the  miU  conld  not  be^ 
in  execution  under  a  /^f'^'e 
sned  out  against  il.  bj^"*'* 


FINE. 

his  creditors,  althougli  A.  had 
Gontinned  in  possession,  and  car- 
ried on  his  trade  therein.  Stevo- 
mrd  F.  Lombe,  H.  60  G.  3.  and 
1  G.  4.  Page  281 

EXECUTOR. 

See  Legacy  Duty,  1. 
Plbaoing,  3. 

FACTOR. 
See  Agent,  2. 

FIERI  FACIAS. 

See  Execution,  1. 
Pleading,  1. 
Shertpf,  3. 

FINE. 

1.  No  motion  can  be  made  at  the 
bar  on  the  last  day  of  any  Term, 
touching  the  amendment  of  any 
fine  or  recorery,  or  any  of  the 
proceedings  therein.  Reg.  Gen. 
H.  60  G.  3.  and  1  £7.4.  320 

2.  The  affidavit  of  taking  an  ac- 
knowledgment of  a  fine  in  a  fo- 
reign country,  must  be  engrossed 
on  parchment.  Palmer,  Plaintiff; 
Morgan,  Deforciant  If.  60  G.  3. 
and  1  G.  4.  162 

3.  If,  in  taking  the  acknowledge 
ment  of  a  fine  abroad,  a  schedule 
be  referred  to  on  the  back  of  the 
dedimtu,  as  being  annexed,  such 
schedule  must  be  signed  by  the 
Commissioners,  G?'aA«iii,  Plain- 
tiff;  ,  Deforciant.  /i,60  G.  3. 

and  i  G.  4.  295 

4.  A  fine  may  be  amended  in  which 
tithes  were  described  as  aris- 
ing out  of  a  rectory,  by  describ- 
ing them  as  arising  out  of  a  bo- 
rough and  parish,  in  conformity 
|o  the  deed  to   lead  the  uses. 


FIXTURES. 


688 


Co/iifM,  Plaintiff;  .Bnnim,  Defor- 
ciant, H.  60  G.  3.  and  I  G.  4. 

Page  170 
6.  In  a  fine,  if  one  parish  be  insert- 
ed instead  of  two,  by  mere  mis- 
take of  the  attorney,  the  costs  of 
the  amendment  must  be  paid  bj 
him.  ^tlliaiiu«m,Demandant,Jlf^« 
^on,Tenan  t,  Beaumont,  Vouchee. 
H.  60  G.  3.  and  1 G.  4.  171 

FISHERY. 
5ee  Costs,  1. 

FIXTURES. 

l.The  defendant  agreed  verbally 
with  the  plaintiff  to  take  a  hons^ 
and  purchase  the  fixtures  at  a 
valuation  to  be  made  by  two  bro- 
kers. An  inventory  of  the  fur- 
niture and  fixtures  was  accord- 
ingly made,  described  generally 
as  ''  an  inventory  of  the  fixtures, 
&c."  with  the  gross  amount 
placed  at  the  foot  thereof.    In  an 

.  action  for  goods  sold  and  deliver- 
ed, with  a  count  on  an  account 
stated:— Held,  that  the  defend- 
ant  having  taken  possession  of, 
and  enjoyed  the  furniture  and 
fixtures,  and  paid  part  of  the  sum 
determined  by  the  brokers,  to  bo 
due  for  the  same,  he  was  liable 
on  the  account  stated  for  the  re- 
mainder, and  could  not  afterwards 
object  to  the  plain tiff*8  defective 
title  to  the  house.  Salmon  v.  Wat" 
ton,  M.  60  G.  3.  73 

2.  A  conservatory  erected  on  a 
brick  foundation  affixed  to  and 
commuoicating  with  rooms  in  a 
dwelling-house,  by  windows  and 
doors,  cannot  be  removed  by  a 
tenant  for  years,  who  had  erected 
it  during  his  tenancy,  although 
he  had  a  reversion  in  fee  after  the 
death  of  his  lessor.  BncklandT. 
Butter/ield,  E.  1  G.  4.  440 


e»4       FOREIGN  ATTACHMENT. 


GAME. 


FOREIGN  ATTACHMENT. 

1.  The  plaiDtiffs,  being  foreign  mer- 
chants, had  a  siun  of  monev  be- 
longing to  them  in  the  hands 
of  the  defendants.  The  plain- 
tiffs also  dealt  with  IL  4r  Co.  who 
iresided  abroad ,  and  were  in- 
debted to  them  in  a  sum  exceed- 
ing the  debt  due  from  the  defend- 
ants to  the  plaintiffs.  R.  4"  Co. 
attached  money  in  the  hands  of 
the  defendants,  according  to  the 
custom  of  London^  as  being  the 
money  of  the  plaintiffs.  The  at- 
tachment was  tried,  and  a  verdict 
recoTered  against  the  defendants, 
as  garnishees.  Judgment  was 
obtained,  and  a  certificate  grant- 
ed by  the  officer  of  the  Court,  in- 
forming the  defendants  that  judg- 
ment had  been  entered.  On  the 
production  of  the  certificate  by 
JR.  ^  Co,  the  defendants,  as  gar- 
nishees, paid  the  amount  of  the 
verdict,  by  debiting  the  plaintiffs 
in  the  defendant's  books  of  ac- 
count, and  crediting  7?.  4*  Co, 
therewith,  under  an  engagement 
that  the  money  should  be  return- 
ed if  the  proceeding  failed.  The 
plaintiffs  afterwards  appeared  to 
the  action  in  the  Mayor's  Court, 
and  put  in  bail,  by  which  the  at- 
tachment was  dissolved : — Heid, 
first,  that  this  was  not  a  com- 
pulsory payment,  as  by  the  cus- 
tom it  was  not  required  to  be 
made  until  after  execution  exe- 
cuted; and  secondly,  that  the 
transfer  made  by  the  defendants 
in  their  books  of  account  did  not 
amount  to  payment,  unless  the 
plaintiffs  had  directed  it  to  be 
done,  or  had  subsequently  as- 
sented to  it.  Wetter  v.  Rucker^ 
B.  60  O.  3.  and  1  G.  4. 

Page  172 


FRAUD. 

See  Bankkupt,  1. 

BiLUs  OF  Exchange,  1. 
Limitations,  Statittb  ov,  1. 
Rklbasb,  1. 

FRAUDS,  STATUTE  OF. 

1.  In  asntmptU  for  goods  soldi  and 
on  an  account  stated,  to  recover 
the  value  of  growing  poles  pur- 
chased from  the  plaintiff  by  the 
defendants,  and  afterwards  car- 
ried away  by  them;  it  appeared 
in  evidence,  that  at  the  time  of 
the  bargain  some  memorandums 
in  writhig  had  been  made,  but 
which  were  neither  stamped  nor 
signed  bjr  the  parties.  It  was 
also  proved,  that  the  defendants, 
after  the  poles  were  carried  away, 
admitted  that  a  balance  was  due 
to  the  plaintiff;  under  these  cir- 
cnmstances  the  plaintiff  was  noi^ 
suited: — Hehi,  that  such  non- 
suit was  proper,  as  it  was  not 
proved  that  the  defendants  had 
admitted  a  precise  and  definite 
sum  to  be  due  to  the  plaintiff,  and 
therefore  that  he  could  not  re- 
cover on  the  account  stated,  with- 
out reference  to  the  memoran- 
dums, which  were  not  admissible 
in  evidence,  but  as  the  contract 
had  been  executed  by  the  defend- 
ants, they  having  carried  away 
the  poles,  the  Court  granted  the 
plamtiff  a  new  trial  on  payment 
of  costs.  Teall  v.  Auiy,  T. 
1G.4.  PagebAA 

FRAUDULENT  CONVEY- 
ANCE. 
Sef  Bankrupt,  2--3. 
GAME. 
1.  A  servant  of  a  qualified  person  as- 
sisted his  master  in  settmg  a  trap 
on  his  land  for  taking  rabbits  and 
vermiui  and  he  cnrdered  sudi  ser- 


HEIR. 


INFERIOB  COURT.    6» 


▼ant,  if  a  hare  should  be  caught 
to  bring  it  to  bim.  A  liare  be- 
ing afterwards  caught  in  the  trap, 
in  the  absence  of  the  master,  it 
was  accordingly  killed,  and  car- 
ried to  him  b J  such  senrant  :-^ 
Held,  that  he  was  not  liable  to 
the  penalties  for  nsing  snares  for 
the  destmction  of  game,  or  hay- 
ing it  in  his  possession,  so  as  to 
eonstitnte  an  exposure  to  sale 
vnder  the  statate  QAnme,  c.  25. 
i.  3.  Walker  y.  Milb,  E.  1  G.  4. 
Poye  843 

GARNISHEE. 
See  FoRBiGN  Attachmbnt,  1. 

GOODS  SOLD  AND  D£* 
LIVERED. 

&eFlXTURBS,  1. 

Frauds,  Statute  of,  1. 

GUARANTIE. 
See  Bankrupt,  6. 
Pleading,  4. 
Yariancb,  3. 

1.  A  gnarantie  is  merely  a  contract 
to  indemnify  upon  a  contingency, 
and  being  in  the  nature  of  a  claim 
for  nnliqnidated  damages,  it  can- 
not form  the  subject  of  a  mutual 
credit,  under  6  Geo.  2.  c.  30.  t .  28^ 
Sampitm  r.  Burton,   T.  1 6.  4. 

515 

HABEAS  CORPUS. 

1.  The  Court  will  grant  a  haheae  cor- 
jntM  in  the  first  instance,  to  bring 
up  an  infant,  who  had  absconded 
from  his  father,  and  was  detain* 
ed  by  a  third  person  without  his 
consent  InrePearfOR,J&.lG.  4. 

306 

HEIR. 

See  Marriage  Settlement,  1. 
Pleading,  5. 


HUSBAND  AND  WIFE. 

See  Rbcovbrt,  1. 
Yariancb,  1. 

HYPOTHECATION. 
See  Troybr,  X, 

incix>sure  act. 

1.  By  an  inclosure  act,  referees  were 
appointed  to  ascertain  the  arer* 
age  price  of  com  in  the  week 
after  the  close  of  Eaeier  next 
after  the  expiration  of  fourteen 
years  after  the  division  and  allot- 
ments  under  the  indoeure  shovld 
be  finished,  and  the  exact  amouit 
of  a  yearly  com  rent,  in  lieu  of 
tithes,' was  to  be  declared  by  an 
order  of  the  Quarter  Sessioas, 
Hie  referees  delirered  their  re- 
port into  the  Court  of  Quarter 
oessions,  who  ordered  it  to  be 
filed  :—Held,  that  this  was  not 
an  order  as  required  by  the  act, 
dedaring  the  exact  amoimt  of 
the  yearly  corn  rent,  in  the  man* 
ner  therein  directed.  The  allot- 
ments were  made  and  fiinished  in 
September,  1799,  and  the  Com- 
missioners made  their  award  on 
the  aoth  of  Oeioker,  1800,  and 
application  was  made  at  the  JSbs- 
ter  Sessions,  1814.  Qii«re,  whe- 
ther this  was  premature  within 
the  meaning  of  the  act?  B^nr 
djfeke  r.  Pearce,  M.  60  G.  3. 
Page  99 

INDEMNnY. 
See  Variahcb,  3. 

INDENTURE- 

See  PtKADiNO,  3. 

INFANT. 

See  Habeas  Corpus,  l. 

INFERIOR  COURT. 
See  Practice^  1. 


iS6        INSTALMENT. 


INSURANCE. 


INITIALS. 
See  Practicb,  2. 

INQUIRY,  WRIT  OF. 
See  Arrest,  1. 

Evidence,  3. 

Replevin,  2. 

INSTALMENT. 

See  Usury,  1. 

INSURANCE. 

£e«  ACBNTpl. 

1.  A  policy  of  insurance  was  ef- 
fected on  a  ship  from  Liverpooi 
to  Africa,  and  during  her  giay 
there,  and  from  thence  back  to 
Idverpool,  with  liberty  to  pro- 
ceed to,  and  stay  at  any  ports  of 
discharge  and  loading  in  Africa, 
to  sell,    barter,   and    exchange 

.  goods,  and  load,  unload,  and  re- 
load goods,  at  all  or  any  of  the 
ports  she  might  call  at  and  pro- 
ceed to.^  After  the  execution  of 
the  policy,  the  assured  inserted 
the  words  "  teU,  barter,  and  c*- 
chanae  goode,*'  as  well  as  the 
words  **  and  trade,*'  after  those 
of  "  during  her  stay,'*  and  which 
were  acquiesced  in  by  several  of 
the  underwriters:— ^e/({,  that  the 
alteration  was  unimportant,  and 
therefore  did  not  avoid  the  policv 
against  an  underwriter,  who  had 
aobscribed  his  initials  to  the 
words  "  hU,  barter,  andexchange 
goodi,**  but  had  not  assented  to 
the  insertion  of  the  words  "  umd 
trade/*  althoagh  his  initials  were 
subscribed  to  them.  Sandenm 
T.  M'  CuUom,  M.  60  G.  3.  Page  6 

2.  So,  where  a  vessel  was  in- 
sured from  Liverpool  to  Africa, 
and  daring  •'  her  Hay  there,"*  and 
back,  with  liberty  to  sell,  bar- 
ter, ex  phange,  load,  and  reload 
goods  :  —  and    after    the    exe- 


cution  of  the  policy,  the  mmi 
inserted  the  words  '*  wad  trad^ 
in  the  risk,  without  the  coDieot 
of  the  defendant,  (an  under-vri- 
ter),  although  others  had  asrated 
thereto : —ITeli,  an  immstorial 
alteration,  as  the  ship  had  hbertj 
to  trade  without  the  introdacfioD 
of  those  words.  Sanderpm  t. 
Symomt,  M.  60  6.  3.       Page  42 

3.  A  vessel,  with  a  cargo  on  boanl, 
took  the  ground  on  two  sncces- 
stve  days  in  going  up  Cork  har- 
bour, under  the  direction  of  a 
pilot,  and  being  afterwards  moor- 
ed in  the  usual  coarse,  was  throvn 
on  her  broadside  by  the  receding 
of  the  tide,  and  received  a  con- 
•iderable  injury  i—HeU,  that  this 
was  not  a  stranding  withio  the 
meaning  of  that  term  in  a  poiicy 
of  insurance.  Heamr.Edmtadi, 
M.  60  G.  3.  15 

4.  On  a  policy  at  and  from  iMdw 
to  New  South  Walei,  and  from 
thence  to  the  ship's  loading  port 
or  ports  in  the  Mast  India  aod 
elsewhere,  and  that  she  might 
proceed  and  sail  to,  and  touch 
and  stay  at,  any  ports  or  places 
whatsoever  and  wheresoever,  and 
for  any  purpose  whatsoever  >- 
The  ship  went  from  Lambm  vith 
convicts  to  New  South  Wales, 
where,  having  discharged  them, 
she  proceeded  in  ballast,  to  ^flfs- 
via,  where  she  took  on  board  a 
quantity  of  iron,  and  discharged 
the  same  at  Sourabaga,  and  was 
there  loaded  with  a  full  cargo  of 
rice ;  with  which  she  proceed 
to  the  Mauritius,  where  it  vas 
discover'ed  that  she  had  snstaio- 
ed  an  injury,  and  she  was  ac- 
cordingly broken  np:— SeW,  to 
be  no  deviation ;  althoagh  it  vis 
insisted,  that  by  the  terms  of  the 
policy  the  ship  was  only  war- 
ranted to  go  to  her  loading  porta, 
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LAND  TAX. 
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And  not  to  trade  or  take  in  a 
fre«h  cargo. .  Jrmei  v.  Innei,  H. 
€0  G.  3.  and  1 G,  4.        Page  150 

INSURANCE  BROKER. 

INTEREST  OF  MONEY. 
See  Stamps,  1. 
Usury,  1. 

IRREGULARITY,  WAIVER 

OF. 

Sm  Practicb,  2. 

JURISDICTION. 

See  JusTiC£  of  Peace. 

JURY. 

1.  The  Court  will  not  discharge  a 
rule  ohtatned  by  a  defendant  for 
a  Special  Jury,  where  no  delay 
appears,  nor  will  it  be  presumed 
to  have  been  obtained  for  delay, 
although  the  defendant  acknow- 
ledged the  debt,  and  it  was  sworn 
that  it  was  beUeyed  he  had  no 
defence  to  the  action.  Briggt  ▼. 
THxoH,  E.  1 G.  4.  414 

2.  So,  where,  in  an  action  on  a  bond, 
the  defendant,  after  plea,  had 
admitted  the.  debt,  but  obtained 
a  rule  for  a  Special  Jury,  the 
Court  would  not  order  the  cause 
to  be  tried  within  the  Term,  un- 
less the  plaintiff  shew  whether 
it  was  a  fit  cause  to  be  tried  by  a 
Special  Jury  or  not.  Tripp  v. 
Paimare,  T.  1  G.  4.  470 

JUSTICE  OF  PEACE. 

See  Constable,!. 

1.  Where  a  Justice  of  the  Peace  has 
jurisdiction,  his  conviction  is  con- 
clusive evidence  of  the  facts 
stated  therein,  if  no  defect  ap- 
pear on  the  face  of  it.   Therefore, 


where  in  an  action  of  trespass 
against  two  Justices,  for  seizing 
and  detaining  a  decked  and  re- 
gistered vessel  on  the  Tkametf 
having  gunpowder  on  board,  un- 
der the  Bum  Boat  Act,  2  Geo.  3. 
c.  m:—Held,  that  the  owner 
could  not  be  let  into  evidence, 
to  shew,  that  she  was  not  a  boat 
within  the  meaning  of  that  sta- 
tute. Briiiain  v.  Kinnaird^  M. 
60 G.  3.  PageM 

2.  A  Justice  of  the  Peace  out  of 
sessions,  before  information  filed* 
or  indictment  found,  lias  juris- 
diction iu  the  first  instance  to  is- 
sue his  warrant  to  apprehend  a 
fiarty  charged  on  oath  with  pub-  • 
ishing  a  libel,  and  reouire  him 
to  find  bail,  and  in  clefault  of 
sureties  to  commit  him  to  prison 
to  abide  his  trial.  Butt  v.  Co- 
nan^  JEf.  60  G.  3.  and  1 G.  4.   195 

JUSTIFICATION  OF  BAIL. 
See  Bail,  1. 

LANDLORD  AND  TENANT. 

See  F^JECTMBNT. 

Flxtdhes. 
Lanu  Tax. 
Pleading,  2. 
Replevin. 
Sheriff,  2. 

LAND  TAX. 

1.  Where  the  tenant  of  premises 
under  a  lease  which  contained  no 
reservation  as  to  the  payment 
of  land  tax,  claimed  a  deduction 
for  such  tax,  which  was  refused 
by  the  landlord,  who  afterwards 
distrained,  and  was  paid  the 
whole  rent,  and  the  tenant  after- 
wards paid  his  full  rent  for  five 
successive  years,  without  claim- 
ing to  deduct  such  tax  : — Held^ 
that  such  acquiescence  was  equi- 


«W  LEGACY  DUTY. 

▼tlent  to  a  derelictipn  of  his 
claim  in  the  first  inBtanco,  and 
that  he  could  not  recover  back 
any  of  the  Bnma  so  paid  by  htm 
for  land  tax/in  an  action  of  iw- 
9ump§it,  for  money  paid,  on  the 
ground  of  their  being  inrolun- 
tary  payments*  ^pragg  r.  H^m-' 
aioatf,  £.10.4.  Paffe4dl 

LEASE. 

Bet  Land  Tax. 
Pleading,  8: 
Variangb,  1. 

LEGACY  DUTY. 

1.  By  thesUtute  MO. S.  c.  52.  f.6. 
the  legacy  duty  must  be  paid  by 
an  executor  or  administrator, 
and  if  not,  it  shall  become  their 
debt;  and  thai  in  case  they  shall 
pay  the  legacy  without  deducting 
the  do^,  it  shall  become  a  debt 
to  the  Crown  from  both  the  exe- 
eutor  and  legatee ;  and,  by  the 
eighth  section  of  that  statute, 
the  duty  chargeable  on  legacies, 
given  by  way  of  annuity,  must 
be  paid  by  four  equal  payments, 
the  first  on  or  before  the  com- 
pleting the  first  year's  annuity, 
and  the  three  others  in  like  man- 
ner successirely,  before  or  on 
completing  the  payments  of  the 
three  succeeding  years  respec- 
tively:— Held^  that  executors  un- 
der a  will,  who  paid  the  legacy 
duty  on  an  annuity  eight  years 
after  the  death  of  the  testator, 
might  recover  the  amount  from 
the  legatee,  in  an  action  for 
money  paid,  although  such  lega- 
tee had  assigned  the  annuity  three 
years  before, —  on  the  ground, 
that  the  payment  by  the  execu- 
tors was  compulsory,  and  that 
they  stood    in  the  situation  of 


BfANDAMUS. 

trustees  or  sorctiet  1^  Ae  legitoe. 
Atfet,  (Apt.)  V.  Fiwma,  JT. 
60  G.  a.  P99%V. 

LETTER. 

See  EviDSKCX,  2. 
Stamps,  2. 

LIBEL 

5ee  EviDBNCB,  3. 
Justice  of  Pkacb,  1 

UMITATIONS,  STATUTE  OF. 

1.  Where  the  plaintiil^  ia  a  declin- 
tion  of  aemempni^  stated  thitlid 
employed  the  defeadaot  to  wvA 
and  lay  out  the  plaintiff's  moDej 
in  an  annuity,  on  a  good  ud 
sufficient  security,  which  be  pro- 
mised to  do,  and  auigned  for 
breaoh,  that  he  laid  it  ost  on  n 
inralid  and  fraudmleat  secmitj: 
Held,  that  the  stotnte  of  liniu- 
tions  was  a  good  btr  to  the 
plaintiff *8  reoo?ery,  u  thepro- 
mise  of  the  defendaat  was  tiic 
gist  of  the  action,  ahhosgii  itwt5 
oommenced  within  the  period  of 
six  years  from  the  timo  itvu 
discoTered  that  the  amraitj  vn 
invalid,  and  the  defeDdant  koet 
it  to  be  so  at  the  time  the  in- 
nuity  was  granted.  Sernhk,  thtt 
in  cases  of  fraud  the  statate  of 
limitations  only  runs  from  tk 
time  the  fraud  is  discorered. 
Brawn  v.  Howard,  T.lG.l 

LIMITATION  OF  ESTATE. 

See  Election,  1. 

Marriage  SffrruMBirT,  1. 

MAGISTRATE. 
See  Justice  of  Peace. 

MANDAMUS. 
See  Witness,  2. 


MAHRIAOfi  SEITLEMENT. 

Se€  EUCTION,  I. 

1.  ^.  by  Ids  marriage  settlement » 
after  giving  himself  and  wife  es- 
tates forUfe,  with  a  power  of 
appointment,  limited,  in  default 
of  snch  appointment,  as  follows: 
**  to  the  use  of  the  children  of 
the  marriage,  sons  and  daugh- 
ters, equally,  as  tenants  in  com- 
mon, and  to  the  heirs  of  snch 
children  lawfully  issuing;  and 
that  in  case  there  should  be  more 
children  than  one  of  the  marri- 
age, and  any  such  child  or  chil- 
dren should  happen  to  die  under 
the  ^e  of  twenty-one  years  with- 
out issue,  then  as  to  the  parts  and 
shares  of  all  and  every  such  child 
and  children  so  dying,  to  the  use 
of  the  surriving  children,  as  te- 
nants in  common,  and  to  the 
heirs  of  the  body  of  cTery  such 
child  and  children,  until  they 
should  be  dead;  and  in  case 
there  should  be  but  one  child 
only  of  the  marriage,  or  one  only 
surviving  child,  then  to  the  use 
of  such  surviving  child,  and  tlie 
heirs  of  the  body  of  such  sur- 
viving child ;  and  for  default  of 
such  issue,  or  in  case  there  should 
be  issue  of  the'  marriage,  who 
should  all  die  without  issue,  un- 
der the  age  of  twenty-one  years, 
then  to  the  use  of  the  heirs  and 

'  assigns  of  the  rarvivor  of  ^4.  and 
his-  wife  for  ever."  A.  Inrving 
married,  died  intestate,  leaving 
his  widow  and  two  children  him 
aurvlving.  The  widow  devised 
the  property  to  her  mother  for 
life,  and  after  her  decease  to  J,  S. 
in  fee,  provided  her  children 
should  die  before  twenty-one 
without  issue.  She  then  died, 
leaving  both  children  surviv- 
ing, who  afterwards  became  of 
age.  One,  a  daughter,  mar- 
ried onA  of  the  defendants ;  the 


Moxniy  PAID,   oi 

other  a  son,  died  shortly  after- 
wards, leaving  his  estates  by  will 
to  his  sister  in  fee: — Held,  that 
on  the  death  of  the  brother,  the 
sister,  who  was  already  tenant 
in  tail  in  possession  of  one  moie- 
ty of  the  lands  comprised  in  the 
marriage  settlement,- b^cune  as 
heir  at  law  of  her  mother,  tenant 
in  fee  in  reversion  of  that  moie- 
ty, and  tenant  in  fee  in  possea- 
sion  of  the  other  moiety.  Levm 
V.  WeaiiermU,  H.  ODO.  3.  and 
1 G.  4.  Page  116 

MASTER  AND  SERVANT. 

See  Action  on  the  Casb,  L 
Gakb,  I. 

MAYOR'S  COURT. 
See  Foreign  Attachment,  1« 

MEMORANDA. 
1.  U5.  321. 

MEMORIAL. 
5ee  Annuity,  1. 

MILITARY  INQUIRY. 
See  Evidence,  3. 

MISNOMER. 
1.  The  misnomer  of  a  plaintiff  in  a 
writ  under  which  the  defendant 
'  is  arrested,  can  only  be  taken 
advantage  o£  by  plea  in  abate- 
ment.   Morkjf  V.  Law,  E.  1 G.  4. 

369 
MONEY  LENT. 
See  Bills  of  Exchange,  ll 

MONEY  PAID. 

See  Assumpsit,  1. 
LandTa-x,  1. 
Legacy  Doty,  L 


e4a 


OYBR. 


PEMALTT. 


MONTH. 
See  Rblbasb,  2. 

Time,  CoMFtrrATioN  of. 

MORTGAGE. 

See  Bankrupt,  2. 
execdtion,  1. 
Sheriff,  2. 

MUTUAL  CREDIT. 
See  Guarantied  1. 

KEW  ASSIGNMENT. 
See  Costs,  1. 

NEW  TRIAL. 

See  Bankrupt,  6. 

Frauds,  Statute  of,  1. 

NOLLE  PROSEQVL 

See  Arrest,  2« 

NONSUIT. 

5ee  Tr^uds,  Statute  of,  !• 

NOTICE. 

See  Bail,  I. 
Ejectment. 

OFFICER. 

See  Attachment. 
Constable. 
Costs,  4. 
Evidence,  3. 

ORDER  FOR  PAYMENT  OF 
MONEY. 

<See  Stamps,  2. 

OYER. 
See  Release,  2. 


PABOHMEMT. 

See  Rbcovbrt,  5. 

PARENT  AND  CHILD. 
&e  Habbas  Corpus,  1. 

PARTNERS. 
See  Bankrupt,  2-9. 
Release,  1. 
Replevin,  1. 
Witness,  6. 

1.  Where  the  plabUff  bj|  a  ge- 
neral Mcoant  withi.,^  ^ 
banker  and  armj  a^^eat,  and  B* 
became  a  partner  with  .i.  fw  a 
limited  period,  and  retired  od 
its  expiration,  without  the  bov* 
ledge  of  the  plaintiff,  andui.  af- 
terwards becaiaebanknvtiBDtO 
which  period  the  acconat  con- 
tinued between  the  plaintiff  ao<i 
A, :— JETeU,  that  paymeoU  m^ 
by  the  latter  to  the  plaintiff  ^ 
the  expiration  of  the  partnership. 
not  having  been  appropriated  by 
him  at  the  time  to  any  particaltf 
debt,  B.  might  consider  ach 
payments  as  being  made  is  re- 
duction of  the  balance  dae  it 
the  expiration  of  the  partoe^ 
ship,  and  that  he  waa  not  ic- 
counUble  to  the  plaintiff  for  loj 
sums  received  by  A.  on  account 
of  the  latter,  subaaqaont  to  iwft 
expiration.  Brooke  r.  JSw«[*» 
T.  1  G.  4.  P^'^^ 

PAYMENT. 

See  Foreign  Attachment,!. 
Paktnehs,  1. 
Sheriff,  3. 
Usury,  1. 

PENALTY. 

See  Bond,  1. 
Game,  1. 

Stamps,  2. 


PILOT. 
PERILS  OF  THE  SEA. 

See  Bills  of  Lading. 

PILOT. 
See  Insurance^  3. 

PLEADING. 
See  Bankrupt,  6. 

C08TS»  1. 

LiHITATIONS,  StATUTB  OF,  1. 

1.  TaiT  declaration  in  eeire  facias 
on  ■  jadgiaent  in  repleriD,  da- 
mages dS478.  18ff.  4d.,  the  de- 
fendant pleaded,  that  before  the 
sning  oat  the  tctre  faeioM^  the 
plaintiff  saed  ont  a  jHeri  faekts, 
eonnaandiBg  the  sheriff  to  levy 
£^274. 13«.  4il.:  and  which  writ 
war  deltrered  to  the  sheriff,  who, 
bc^fore  the  retnm  thereof,  seised 
and  took  in  execution  goods  of 
the  defendant,  to  the  value  of 
£911.  IBs.-^Heki,  that  soeh  plea 
was  bad,  as  it  did  not  state  that 
the  sheriff  had  retarned  the 
writ.  It  seems  also,  that  such 
plea  afibrded  no  answer  to  the 
whole  of  th*  declaration,  as  the 
sum  levied  was  omly  sufficient  to 
satisfy  part  of  the  judgment,  and 
that  it  was  therefore  bad  on  spe- 
cial demnrrer.  Pephev.  QaOiers, 
H.mG.3.  and  1  G.4.  Page  163 

2.  In  covenant  for  non-payment  of 
rent,  on  an  indenture,  by  the  as- 
signees of  the  lessor  against 
lessee,  the  declaration  alleged, 
that  the  lessor  was  possessed  for 
the  remainder  of  a  term  of 
Iwenty-two  years,  commencing 
from  the  2&th  of  December,  1797, 
and  that  on,  the.  7th  of  March, 
1811,  he,  by  indenture,  demised 
to  the  defendant,  to  hold  from 
the  20th  of  December  then  last 
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past  Plea,  that  the  lessor  was 
not  at  the  time  of  making  the 
indenture,  possessed  for  the  re- 
sidue of  the  said  term  modo  et 
form/i: — JJeltl,  that  such  plea 
was  good  on  general  demurrer, 
as  the  averment  in  the  declara- 
tion was  material  and  travers-' 
able.  Carmek  v.  Biagravep  H. 
00  6. 8.  and  1  G.  4.      Page  803 

3.  To  an  avowry  by  executors  for 
rent  due  in  the  life-time  of  their 
testator,  a  plea  in  bar  that  the 
testator  took  as  a  distress  for  the 
same  rent,  goods  of  sufficient 
value  to  satisfy  such  rent,  and 
the  costs  of  taking  the  distress, 
is  insufficient,  as  it  should  have 
shewn  that  such  distress  pro- 
duced a  satisfaction  of  the  rent. 
Lingham  v.  Warren,  B.  1 6.  4.  . 

409 

4.  Goods  taken  under  an  execution 
against  A.  which  had  been  in 
his  possession  more  than  two 
months  before  the  issuing  a  com- 
mission against  him,  may  be  con- 
sidered as  his  property,  under 
49  G.  3.  c.  L21. 1.  2,  and  may  be 
described  as  such  in  a  declara- 
tion of  auampni  by  his  assig- 
nees, on  a  guarantie  given  by 
the  defendant  to  the  bankrupt. 
Sampson  v.  Burton,  T.  I  G.  4. 

515 

5.  Where  the  plaintiff  as  adminis- 
trator, declared  in  assumpsit  that 
the  intestate  had  retained  the  de- 
fendant as  his  attorney,  to  inves- 
tigate and  procure  a  good  title 
of  an  estate  about  to  be  convey- 
ed to  the  intestate  as  purchaser, 
and  assigned  for  breach  that  he 
did  not  do  so,  but  accepted  a  bad 
and  defective  title  in  the  life-time 
of  the  latter,  whereby  his  per- 
sonal estate  was  much  injured  : 
Held,  on  demurrer  to  the  decla- 


OIS  POWEB  OF  ATTORNEY.    PREMIUMS  OF  INSURANCE. 


ratioB^  that  Um  %Qtkm  wm  well 
liroiigbtv  althoiigli  it  was  ob- 
jiBoted,  first,  that  though  it  was 
framed  in  contract^  it  was  in  tnb- 
etance  a  tarip  arieiog  fron  a  ne- 
gleet  of  datj  bj  the  defendaat; 
aecMidljr,  that  the  heir  aheold 
]ia?e  8aed,  and  not  the  adounis- 
tra|or»  as  itivas  a  contract  which 
ran  with  the  land;  and  lastly, 
that  it  was  not  alleged  in  the  de- 
elaration,  that  the  defendant  un- 
dertook to  ascertain  and  procnre 
a  good  title  in  his  professional 
character  as  an  attomej: — ^for, 
hx  the  demnrrer,  the  defendant 
admitted  the  promise  to  the  in- 
testate, as  well  as  the  allegation 
that  the  injury  accrued  to  his 
personal  estate  during  his  life- 
time, and  it  must  be  implied  that 
he  was  bound  to  ful61  his  duty  as 
an  attorney,  it  being  alleged  that 
the  intestate  employed  him  as 
such.  EnighU  y,  QmarleM^  T. 
1  G.  4.  Page  632 

PLEDGE. 

See  Witness,  s: 

POLICY  OF  INSURANCE. 

See  Agbnt,  1. 
Insurance. 

POOR  RATE. 

See  Constable. 
Costs,  4. 
Time,  Computation  or,  1, 

POWER  OF  APPOINT- 
MENT. 

See  Marriage  Settlement,  1. 

POWER  OF  ATTORNEY. 
See  Bankrupt,  2---3. 


PRACniC& 

See  Appidavit. 
*     Arrest. 

Attachment, 

Attornbt. 

Bail. 

Ejectment. 

Escape,  1. 

Fine. 

Jury. 

Prisoner. 

Release,  1. 

Replevin,  a. 

Variance. 

Warrant  op  Attorvit. 

1.  On  the  raraovsl  of  a  ctiue  froa 
an  inferior  Court,  by  a  writ  of 
eerfiorart,  the  nlaiatiff  need  Dot 
file  his  declaration  antii  the  aid 
of  the  Term  after  that  in  which 
the  writ  ia  retomable.  WtiM 
▼.  JB^Ie,  A  eo 6. 3.  aDd  lG.4. 

PageV» 

2.  By  a  writ  of  eepia  ad  n^ 
dendum,  the  shenff  was  dineted 
to  take  Meisn.  C.  &  D.  withoit 
mentioning  their  chriatian  Danes. 
Thejr  afterwarda  aigned  a  bail- 
bond  b  their  chxiatiaa  and  a- 
names,  which  waa  dalj  exeevted: 
Held,  a  waiver  of  thoimgahntj 
in  the  writ.  EinggUm  ▼.  Ueiediflf 
H.eOG.9.UkdlOA,       317 

3.  Where  proceaa  appeared  to  be 
aaed  ont  in  the  name  of  i-  bf 
B.  neither  of  whom  were  atlor- 
nies  of  this  Court,  and  B.  had 
no  authority  of  any  other  alto^ 
ncy  to  act  in  his  name,  theCowt 
set  aside  the  prooeedings*  ^ 
ordered  A,  and  B.  to  pay  (^^ 
Hawkmt  r.  Edwards,  T.  1 0J; 

60S 

PRBMICM8  OF  DfSint 
ANCE. 
See  Bono,  1. 


RECOeNIZAIfCE. 

PRINCIPAL  AND  AGENT. 

See  Agbnt. 

PRISONER. 

1.  Where  a  defendant  in  enstod  j 
had  been  charged  with  a  decla- 
ration, aa  of  'Diniiy  Term,  and 
absconded  daring  the  long  vaca- 
tioo»  bat  did  not  retam  into 
enstody  ontil  HUartf  Term  fol- 
lowing, the  Court  refaaed  to  dis- 
charge him,  althoagh  the  plain- 
tiff had  not  signed  judgment  be- 
fore the  end  of  such  Hitary 
Term.  Grimet  ▼.  Joieph,  & 
1G.4.  Page  380 

PROCESS. 

See  Attaghmbnt. 

ElBCTMBNT. 

Practicb, 

PROMISSORY  NOTK 

See  Bills  of  Exchangb. 
Stamps,  1. 
Usury,  1. 

PROMOTIONS. 

See  MSMORANDA. 

.  QUARTER  SESSIONS. 
See  EviDBNCB,  1« 

QUO  MINUS. 
See  Arrest,  1. 

RECOGNIZANCE. 
See  Bail,  3. 

RECOVERY. 

1.  No  motion  can  be  made  as  to 
the  passing  or  amendment  of  fines 
or  recoveries  on  the  la^t  day  of 
Term.  Eeg.  Gen.  H.60  G.  3.  and 
1G.4. 


RECOITERT. 


9.  A  reeorery  may  be  amended  by 
sabstkatiog  the  words  *'  per- 
petaal  advowaons,"  for  those  of 
'^  tithes  to  rectories  belongingt'' 
Ac  if  the  words  <<j>eiyetaal  mi^ 
vowsons"  only,  are  nserted  in  the 
deed  to  lead  the  uses.  WiUkm- 
mm^  Demandant;  Meggimm^  Te- 
nant; Bmwmemi,  Voochee.  M. 
006.3.  P9ge4» 

3.  An  afiidant-of  a  Commissioner^ 
that  the  wife  of  a  Tonohee  was 
examined  separately  from  her 
husband*  cannot  be  reeeiired  or 
filed,  if  it  was  not  made  at  the 
time  the  acknowledgment  waa 
taken*  Breathy  Demandant; 
HeiDilt,  Tenant;  Arierfeyp  Von- 
ehee.  M.  00  G.  3«  113 

4.  If  there  be  several  palpable  mis* 
takes  in  a  recovery,  throagh  the 
nqi^lect  of  the  attorney  employed 
to  perfect  it»  the  Conrt  will  onler 
him  to  pay  the  costs  of  its  amend- 
ment WWiameen,  Demandant; 
MeggieoH,  Traant;  Beammamt^ 
Vouchee.  H.  60  G.  3.  and  1 G.  4. 
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5.  A  warrant  of  attorney  in  «  re- 
covery was  taken  and  acknow- 
ledged before  two  Commissioners 
at  Llape  Town.  The  nsnal  affi-* 
davit  of  caption  and  acknowledg- 
ment was  sworn  by  one  of  them« 
before  the  Deputy  Fiscal  there. 
Endorsed  on  the  affidavit  was  a 
certiGcate  of  a  notary,  that  the 
Commissioner  who  had  made  it 
was  sworn  in  his  presence,  on  the 

day  of  (omitting  the' 

dates  ci  the  day  and  month),  and 
at  the  end  of  the  certificate  the 
notarv  had  put  the  dste,  which 
was  the  same  as  the  jqratof  the 
affidavit:— IfeM,  that  the  reco- 
very might  pass,  notwithstand- 
ing such  omission.  Hinder  De- 
mandant; Hinde^TemwMt;  Bkmd, 
Vouchee.  B.  1 G.  4.  343 
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RECOVERY. 


9.  Tbe  neoestarj  doomnente  for 
taking  the  acknowledgment  of  a 
recovery  in  HoUsnd^  were  en- 
grossed on  parchment,  and  sent 
to  Commissioners  there.  By  the 
law  of  that  conntry,  all  docu- 
■MDts  bearing  the  certifieate  of  a 
DiUeh  notary,  require  a  Dmiek 
stamp,  which  can  only  be  im- 
printed on  paper,  llie  docn- 
ments  were  accordingly  returned, 
written  on  paper,  so  stamped, 
and  certified  :—BeU,  that  the  ac- 
knowledgment and  proceedings 
so  written  on  paper,  could  not  be 
allowed;  bat  the  Coort  enlarged 
the  return  to  the  dedimuM^  and 
permitted  the  writ  to  be  resealed, 
m  order  to  endeavour  to  get  the 
documents  properly  eaecnted  on 
parchment,  and -returned  daring 
the  Term,  which  was  accordingly 
'  done,  when  the  recovery  was 
^  permitted  to  pass  in  the  usual 
.  way.  Tatkam,  Demandant;  Bax- 
.  «ii<iai/«, Tenant;  To^or,  Vonchee. 
r.lG.4.  P«9e4ai 

7.  The  writ  of  entry  in  a  recovery 
may  be  amended,  by  altering  the 
name  of  the  demandant,  and 
transposing  that  of  the  tenant,  on 
an  affidavit  that  all  the  parties 
interested  were  living,  and  as- 
sented to  tbe  amendment  Edge, 
Demandant ;  7iiy/!or,Tenant;  bar- 
ren. Vouchee.     T.  1  G.  4.      644 

8.  Tbe  Court  refused  to  allow  the 
amendment  of  two  recoveries, 
tbe  one  suffered  in  the  reign  of 
Wiii.  4r  Mary^  and  the  other  in 
Geo.  1.  by  the  insertion  of  the 
word  "  tithes''  it  not  appearing 
that  the  parties  were  in  posses- 
sion of  such  tithes  at  the  time 
the  recoveries  were  suffered,  al- 
though the  word  *'  heredita- 
ments*' was  contained  in  the  deed 
to  lead  the  nses. PhiUipt,  De- 
mandant; iVbime, Tenant;  Xtsfe, 
Vouchee.— PAi7//;j#,  Demandant; 


RELEASE. 

Wkiitaker,  Tenant;  iMk^Vw- 
chee,  7. 16.4.  Pugtm 

REFERENCE 

See  Award. 

REGISTER. 

Set  Bankrupt,  7. 
JusTicB  or  Piaci,  1. 
Ship. 
Trovbr,  1. 

REGCJUE  GENERALES. 
2.  320. 

RELEASE. 

1.  If  one  of  two  plamtiffs  release  t 
defendant  after  action  brought, 
without  the  consent  of  tbeodier, 
the  Court  will  not  set  aside  Mck 
release,  unless  fraud  be  elearij 
established.  Arton  v.  BootK  B. 
006.  8.  and  I  G.  4.  193 

2.  A  release  must  be  constmed  a^ 
cording  to  the  particular  parpotf 
and  intent  for  which  it  was  miMir, 
as  where  A.  and  B,  beiogippart' 
nership,  and  in  insolveiit  circam* 
stances,  A.  alone  gave  a  geoenl 
release  by  deed  to  the  pUintifs. 
to  whom  himself  and  B.  vere 
jointly  indebted,  with  prorisioos 
that  it  should  not  operate  to  it- 
lease  or  prejudice  aoydemaws 
which  the  plaintiffs  had  against 
A,  either  separately,  or  ai  a 
partner  with  il.  on  the  joint  ef- 
fects oiA.  andJ^.or  either  of  them, 
and  that  they  might  coinBi«»c« 
an  action  at  law  either  agaiost 
A.  joinUy  with  A,  or  A.  «P*- 
rately,  for  the  purpose  of  en- 
abling the  plaintiffs  to  recofer 
payment  from  the  joint  estate  of 
^.  and  J?.,  or  from  J?/a  aeparale 
effects;  and  thephintiffabroogai 
an  action  of  asmtmpsU  for  Donej 
paid  against  both,  and  ^.pleaded 


REP^IEVIN. 

the  release,  •  on  which  the  plain- 
tififs  set  it  oat  on  oyer  in  their 
replication,  and  averred  that  the 
action  waa  prosecated  against 
hoth,  for  the  purpose  of  enabling 
the  plaintiffs  to  enforce  payment 
from  A.  and  B.  either  from  their 
joint  estate,  or  the  separate  es- 
tate of  J9. : — Heldt  on  demurrer 
thereto,  that  the  action  waa  an- 
thorized  by  the  deed,  and  Uie 
Conrt  over-ruled  the  demurrer. 
Sembie^  that  such  replication  is 
no  departure  from  the  declara- 
tion. Solfy  r.  Farba,  E.1G.4. 
Page  A4» 

REMAINDER. 

See  Election,  !• 

RENT. 

See  Land  Tax,  1. 
Pleading,  2,  3. 
Replevin,  2. 
Sheriff,  2. 

REPLEVIN. 

See  Costs,  2,  3. 
Election,  1. 
Pleading,  1,3. 

1.  A.  and  B.  were  in  partnership 
as  ^attornies.  A.  alone  was  ap- 
pointed replevin  clerk  to  the  she- 
riff:— Held,  that  an  action  for 
the  expences  of  preparing  a  re- 
plevin bond  must  be  brought  by 
A.  alone,  although  it  was  ex- 
ecuted in  the  office  where  he 
and  B,  carried  on  their  joint  bu- 
siness. Brandon  v.  Hubbard^  E. 
1  G.  4.  367 

2.  In  an  action  by  the  assignee  of 
the  sheriff  on  a  replevin  bond, 
conditioned  for  the  plaintiff  in 
replevin  to  appear  at  the  county 
Court,  and  prosecute  his  suit  with 
effect,  and  make  a  return  of  the 
goods  distrained,  if  it  should  be 

vol.  IV. 


RETURN  OF  WRITS.    646 

adjudged,  and  the  plaintiff  in  re- 
plevin, after  removing  the  plaint 
into  this  Court,  became  nonsuit : 
Held,  that  he  had  not  thereby 
prosecuted  his  suit  with  effect, 
and  that  the  condition  of  the  bond 
waa  broken ;  and  that  the  avow- 
ant had  his  election  of  proceeding 
by  a  writ  de  rttarno  kabendo,  or 
issuing  a  writ  of  inquity,  under 
the  statute  17  Car.  2.  c.  7.  «•  2. 
Therefore,  where  to  a  declara- 
tion against  one  of  the  sureties 
in  the  bond,  averring,  that  the 
plaintiff  in  replevin  did  not  pro* 
tecute  his  suit  with  effect ;  a  plea 
stating  the  writ  of  inquiry  and 
judgment  to  recover  the  arrears 
of  rent  found  under  17  Car.  2.  is 
no  bar  to  the  action  on  the  bond« 
and  is  bad  on  general  demurrer, 
in  not  shewing  that  any  execu- 
tion had  issued  on  the  judgment, 
or  that  the  sum  recovered  had 
been  levied  and  paid  to  tUb 
avowant  before  action  brought, 
TVrAor  v.  Tvmer,  T.  1  G.  4. 
Pa^re  606 
.  If  judgment  be  given  against  the 
plaintiff  in  replevin  for  not  pro- 
secuting his  suit  with  effect,  his 
sureties  in  the  bond  will  be  an- 
swerable  to  the  avowant,  not- 
withstanding he  has  afterwards 
proceeded  on  the  17  Car,  2.  c.  7. 
s.  2.  and  obtained  a  judgment 
under  a  writ  of  inquiry,  in  pur- 
suance of  that  statute,  to  recover 
the  arrearages  of  rent  and  eosts. 
Tmmar  v.  Turner,  T.  1  O.  f. 
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REPLICATION. 
See  Rblbasb,  2. 

REPUTED  OWNERSHIP. 
See  Bankrupt,  7. 

RETURN  OF  WRITS. 

See  Sheriff. 
u  u 


640  SM£RIPF. 

KEVERBIOH. 
See  Elbction,  1. 

EVIDBNCB,  2. 
MaRRIAGB  SBTTLBMBItT,  1. 

RULE  TO  PLEAD. 

See  EscAPBy  1. 

SALE. 

&eTROVBR»  1. 
Witness^  6. 

SALE  OF  GOODS. 
See  Agbnt,  2. 

SCHEDULE. 
See  FiNB,  8. 

SCIRE  FACIAS. 
See  Plbadino,  I. 

SECURITY  FOR  COSTS. 
See  Costs,  2,  3. 

SESSIONS. 

See  Arrbst,  1. 
evioencb,  1. 
Justice  of  Peace,  2. 

SET  OFF. 

See  GUARANTIB,  1. 

SHERIFF. 

1»  A  sheriff  may  apply  to  the 
Court  for  a  role  to  enlarge  his 
return  to  a  veudiiitmi  expomas, 
from  Term  to  Term,  if  the  defend- 
ant become  bankrupt,  unless  he 
be  indemnifled  by  the  assignees 
in  paying  orer  the  money  levied 
vnder  it,  or  the  rule  ror  such 
enlargement  be  duly  discharged. 
VenabUM  v.  WilkM,  E.  1  G.  4. 
Paged39 

2.  In  an  action  against  the  sheriff 
for  removing  goods  under  an  exe- 


SHERIFF. 

cation,  without  satisfying  the 
landlord's  claim  of  a  year's  rent : 
Heid,  first,  that  a  trustee  of  an 
outstanding  satisfied  term,  in  trust 
for  mortgagees,  and  to  attend  the 
inheritance,  must  be  considered 
a  landlord  within  the  statute 
8  Anne,  c.  14. 1. 1.  and  entitled  to 
maintain  such  action.  Secondly, 
that  a  notice  to  the  sheriff,  heCoro 
the  removal,  stating  that  a  year's 
rent  was  due  from  the  tenant  to 
tbe  mortgagor  (naming  him),  aad 
the  mortgagees  of  his  estatea^aiMl 
signed  by  the  receiver  of  the 
rents,  is  sufficient,  altboaffh  such 
receiver  was  not  appointed  by  the 
mortgage-deed.  Thirdly,  that  it 
was  the  duty  of  the  sheriff  to 
levy  for  the  rent  in  the  first  in- 
stance, and  then  for  the  execa- 
tion ;  and  he  must  retain  a  suf- 
ficient sum  to  satisfy  such  rent, 
before  he  remove  any  of  ths 
goods  from  off  tbe  premises. 
Cofyer  V.  iS^eer,  T.  1  G.  4. 

Paoe  473 
•  Where  a  sheriff  returned  to  a 
writ  of  /ieri  facias,  that  he  had 
money  in  his  hands  ready  to  be 
paid  over  to  the  plaintiffs,  whereas 
It  had  been  paid  over  through  tbe 
misconduct  of  his  officer*  to  the 
solicitor  of  a  commission  of 
bankrupt,  issued  against  the  de- 
fendant (the  original  debtor)  and 
under  which  commission  one  of 
the  plaintiffs  was  appointed  as- 
signee, who  knew,  and  did  not 
object  to  such  payment : — Held, 
that  this  amounted  to  an  assent, 
on  the  part  of  such  plaintiff,  to 
ratify  the  payment,  and  conse- 
quently that  the  sheriff  was  not 
liable  to  pay  over  to  both  tbe  plain- 
tiffs the  sum  which  he  stated  to 
have  receive*d  for  them  in  bis 
return.  Tomiinson  v.  Slymi,  T. 
1G.4,  d05 


STAMPS. 


STATUTES. 
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SHIP. 
*See  Bankrupt,  7. 
Bills  of  Ladinq. 
Justice  of  Pbacb,  1. 

SHIP  OWNER. 

JBm  Assumpsit,  1. 
Bankrupt,  7. 
Bills  of  Lading. 
Justice  of  Peace,  1. 
Pleading,  1,. 

PsACfriCB,  2. 

Replevin,  1. 
Trover,!. 
Variance,  2. 

SPECIAL  JURY. 
See  Jury, 

STAMPS. 
See  Affidavit,  2. 
Attorney,  3. 
Frauds,  Statute  of,  1. 
Recovery,  6. 

1.  A  promissory  note,  reciting  that 
"  the  defendant  had  been  award- 
ed to  pay  600/.  to  the  representa- 
tives of  J,  S.  and  that  he  had 
paid  him  100/.  in  bis  life-time, 
and  thereby  promised  to  pay 
his  representatives  400/.  three 
months  after  his  death,  pursuant 
to  the  award,  first  dedacting 
thereont  any  interest  or  money 
J.  S.  might  owe  to  the  defendant 
on  any  accoant,"  may  be  given 
in-  evidence  in  an  action  brought 
by  the  representatives  of  J.  S. 
against  the  defendant,  on  an  ac- 
count stated  between  him  and 
J.  S.  although  it  was  improperly 
stamped  as  a  promissory  note. 
AtrANa  v.  Broadhurtt,  T.  1  G.  4. 

Ptf^tf  471 

2.  By  6ft  Geo.  3.  £.  184,  Sched. 
ptHn2,  orders  for  the  payment  of 
money  out  of  any  particular  ftmd 
which  may  or  may  not  be  avail- 


able, or  upon  any  condition  or 
contingency  which  may  or  may 
not  bo  performed,  are  to  be 
placed  on  tho  same  footing  as 
bills  of  exchange.  Therefore,  a 
letter  from  A.  to  B.  requestii^ 
him  to  pay  to  C  mid  Co.  or  their 
order,  6001.  out  of  the  first  pro-> 
eaeds  of  a  stock  of  gunpowder, 
then  in  the  hands  of  B.  and  to 
charge  the  same  to  the  account 
of  A.  iMiough  followed  by  a 
subsequent  correspondence  be- 
tween the  parties,  was  held  to 
require  a  stamp,  as  an  order  for 
the  i>a^ment  of  money  within  the 
provisions  of  that  statute,  and 
consequently  that  an  agreement 
stamp,  affixed  on  payment  of  a 
penalty,  was  impropar.  Buttt  v. 
Swam,  T.  1  Gf.  4.  Page  486 

STATUTE  OF  LIMITATIONS. 

See  Limitation  op  Actioks. 

STATUTES. 

See  Bankrupt,  7. 
Inclosurb  Act,  l. 

STATUTES— CITED  OR  COM- 
MENTED ON. 

Edward  3. 

1.  c.  16.    Justice  of  Peace. 

200.  232 

2.  c.  3.    Jastice  of  Peace.       241 
4.  c.  7.    Executors — ^Trespass. 

635 
25.  c.  4.    Restraining  Statute.  218  ^ 
34.  c.  1.    Justice  of  Peace.       233 
42.  c.  3.    Jastice  of  Peace.       203 

576 
Michard3. 

1.  c.  3.    Justice  of  Peace.       260 

ileary  7. 

3.  c.  3.    Justice  of  Peace— Bail. 

260 
u  u2 
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STATUTES. 


flimry  8. 
7.  c.  4,  f.  8.     Replenn— Co«tg. 

Si.  e.  19.  ff.  3.    Replevin— Coita. 

M7 
88.  c.  84.    Auinee— lUfertioii. 

886 
«—   C.87.     Dittrett— Replefb. 

411 

PkUip  4-  ilfiiry. 

1  A  8.  c.  12.  f.  8.    DistreM-*Re- 
plefin.  367 

c.  13.   t.  4.     Jaitice  of 

Peace--Pritoner.  203 

2  &  3.  c.  10.     Justice  of  Peace. 


6.  e.4.  f.  39.  Justice  of  Peace — 

Jarisdictitfn.  200 

18.  c.  7.  f.  1.    Bankrupt     420, 1 

83.  c.  3.  t.  2.    Recovery.  349 

— — -    f  •  5.     Recovcrj.  349 

—  c  10.      Game  —  Justice    of 
Peace.  200 

27.  c.  13.    Hue  and  Crj.  407 

43.  e.  2.  f  •  19.    Poor  Rate— CosU. 

290,8 

Jamei  1. 

1.  e.  15.  f.  2.  Bankrupt    141.  82ft 
21.  c.  4.    Penal  Action.  204 

~  c  19.  t.ll.  Bankrupt  649.  661 

601 
Charlei  t. 

10.  clO.    Justice  of  Peace.   670 

Ckarlei  2. 

17.  e.  7.    Distress — Replevin. 

411,412 

t.2.    Distress—Replevin. 

000 
22A23.  c.l.     Coventry  Act    264 

William  if'  Mary, 

1.  ten.  2.  c.  2.  t.  2.  670 

2  As  8.  sect.  1 .  c.  6.  #•  4.    Diftress. 

297,8 


WUUam  3. 
8  &  9.  c.  11.  #.  8.     SoggcsUon  of 

Breaches  Payel^ 

. c.  27.  f.  12.  Warden  of  the 

FUei.  426,429 

Aime. 

4.C.10.  t.l.    Trarerao-Jeolaflb. 

806 
f.12.   Pleading— Jeofiuls. 

105 
.  f .  10.  Entrj  on  Lands. 

OIL 
6.  c.  14.  f.  4.   Game.  843 

8.  c.  14.  f.  1.    Execution— Rent 

473,  476 

9.  c26.  f.2.    Game.       343,  846 

Oeorge  2. 

2.  c.  23.  f •  10.  Attomej.  OOS 

t.23.  Attorney's  Bill     4 

6.  c.  30.  f .  7.    Bankrupt         363 

i«  28.  Bankrupt  616^618. 

627.  530,  631 
11.  c.  19.  t.  23.    Replevin  Bond. 

308.  O09,  012 

22.  c.  40.  #.  1 1.    Attorney.        003 

24.  c.  44.  f.  30,  8.      Conatoble— 

Demand  of  Warrant  406,  0»  7, 8 

80.  c.  19.  s.  76.  Attorney's  BilL  4 

Oeorge  3. 

2.  £.  28.    Bum  Boat  Act  60 

ii.  c.  Ixvii.  Tolis-^Tumpike. 

371,4^0,  7,8,9 

13.  c.  03.  m.  40.  44.      EaH  Aiia 

Company— Witness.       313,  314 

13.  c.  78.     Highways.       61,  4.  OS 

21.  c.  66.  f.  47.    Justice  of  Peace. 

66 
21.  c.  04.  Justice  of  Peace.  66 
20.  c.  00.  f .  17.    Ship's  Regbter. 

648.662 

31.  c.  26.  f.  19.     Stamps.       490, 2 

d4.c.08.  St.  16, 10.    Ship's  It^ 

ster.  652 

36.  c.  03.  s.  13.     Stamps  — Policj 

of  Insurance.  43 


TIME,  COMPUTATION  OF, 

xxxf  i.  c.  Ui.    Indotnre  Act. 

Page  99. 103 
36.  c.  62.  u.  6.  8«    Legac j  Duty. 
21.  23.  24 

43.  c.  46.    Costs — ^Arrest        167 
-- .  c.  141.    Justice  of  Peace.    61 

44.  e.  96.  t.  7.    Stamps.  472 
46.  c.  28.  f.  6.    Legacy  Datj.     24 

48.  e,  68. 1. 1.    IndictmeDt---Jaris- 
dictioQ.  207 

xHx.  c.  xxviii.    Tolls— Tarnpike. 

371,  8,  9 

49.  e.  121.  t.  2.      616.  620,  3,  7,  8. 

631 

64.  cl87.  f.  22.     Boats— Justice 

of  Peace.  64 

66.  e.l84.SbA€<f.por/l.    472.489. 

493,  4,  8,  9 

69.  c.  64.    Wardea  of  the  Fleet. 

426^  429 

STRANDING. 
See  Insurance,  3» 

SUBPCENA. 

See  Witness,  1. 

SURETY. 

See  Bills  of  Exchange,  1. 
Bond. 

Justice  of  Peace,  2. 
Legacy  Duty,  1. 
Replevin,  2. 

TAXES. 
See  Land  Tax. 

TENANT  IN  FEE. 
See  Marriaoi  Settlement,  1. 

TENANT  IN  TAIL. 
See  Marriage  Settlement,  1. 

TIME,  COMPUTATION  OF. 

1.  Where  a  distress  for  poor  rates 
vas  made  bj  a.  parish   officer, 


TRADER. 
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on  the  6th  of  June^^  and  the 
action  not  commenced  against 
him  till  the  6th  of  December  fol- 
lowing :  —  Qwere,  whether  it 
was  brought  within  six  calendar 
months  after  the  act  committed^ 
as  required  bytiie  eighth  section 
of  24  Geo.  2.  e.  44.  T  Ciarke  v. 
Davey,  E.  1  G.  4.         Page  464 

TITHES. 

See  Fine,  4. 

Recovbrt,  7* 

TITLE. 
JSee  PleaoinO)  6. 

TOLLS. 

1.  Where,  by  a  local  tnmpike  act, 
2  Geo.  3.  c.  67,  a  certain  toll  was 
imposed  on  carriages,  and  not 
on  the  horses  drawing  them,  with 
a  proyision,  that  no  persons  hav- 
ing paid  such  tolls,  and  producing 
a  tictet,  should  be  again  liable  on 
the  same  day — and  by  a  subse- 
quent local  act,  49  Geo.  3.  c.  28, 
reciting  the  former  one,  the  old 
tolls  were  repealed,  and  others 
imposed,  in  respect  of  the  horses 
drawing,  and  not  on  the  car- 
riages, but  all  the  proYisions  of 
the  former  act  were  to  be  conU- 
nued  as  fully  as  if  they  had  been 
re-enacted  i-^Held,  that  toll  hay- 
ing been  paid  on  horses  passing 
with  a  carriage,  no  new  toll  was 
demandable  on  the  same  horses 
returning  the  same  day,  although 
drawing  a  different  carriage. 
GragY.ShiUmg,E.lG.4.    371 

TRADE. 
&«  Insurance,  1. 2. 4. 

TRADER. 
See  Bankrupt/  6. 


«0  TITRNPIKE. 

TRAVERSE. 
Set  Costs,  U 

TRESPASS. 

See  Constable,  1. 
Costs,  1. 
Justice  OF  Peacb»  1.2.3. 

TROVER 

See  Agent,  2. 
Bankrupt,  1. 
Witness,  6. 

J.  The  owner  of  a  ship  consign* 
ed  her  to  persons  abroad,  who 
hypothecated  her,  and  direct- 
ed the  captain  to  'sign  a  bot- 
tomry bond.  On  her  arrival  in 
Zondon,  he,  by  their  direction, 
delirered  the  register  to  the  de- 
fendant (the  agent  of  the  con- 
signees), who  gave  it  to  their  so- 
licitor, to  institute  proceedings 
in  the  Conrt  of  Admiralty,  on  the 
bottomry  bond.  The  ship  was 
sold  by  order  of  that  Court,  and 
the  register  decreed  to  be  given 
up  to  the  purchaser.  The  owner 
became  bankrupt,  and  his  assig- 
nees brought  an  action  of  trover 
for  the  register  :—Held.  that  they 
could  not  recover,  as  they  might 
have  appeared  in  the  Admiralty 
Court,  and  prevented  the  sale  of 
the  vessel,  and  as  the  delivery  of 
the  register  to  the  purchaser,  un- 
der the  decree  of  that  Court,  was 
not  a  conversion.  Hossack  r. 
Mauon,  E.  1  G.  4.        Page  361 

TRUSTEES. 

See  Bankrupt,  2.  3. 
Sheriff,  2. 

TURNPIKE. 
See  Tolls,  l. 


VARIANCE. 
UNDERWRITEIL 

See  Insurance. 

USES,  STATUTE  OF. 
See  Election. 

USURY. 

I.  If  J.  be  indebted  to  i}.  io  802., 
and  give  a  promissory  note  for 
871.  ds.,  payable  by  four  qusrterij 
instalments  (being  the  amount  of 
principal  and  interest  to  tbetime 
of  the  last  instalment),  and  tint 
in  case  default  shoidd  be  made 
in  payment  of  any  one  iDstil- 
ment,  the  whole  sum  shoald  b^ 
come  payable ; — A,  is  entitled  to 
recover  the  whole  of  snch  som, 
on  defaalt  being  made  in  paj- 
ment  of  the  first  instafanent,  as 
it  is  a  stipniation  between  the 
parties  in  nature  of  a  penaltj, 
and  therefore  not  a  usurious  conr 
tract  or  agreement  WeUi  r. 
Girling,  M.  60  G.  3.      Ps^eW 

VACANT  POSSESSION. 
See  Ejsctmknt. 

VARIANCE. 

1.  In  covenant  on  a  lease  for  not 
repairing,  the  iustrumeot  was  de- 
scribed in  the  declaration  to  be 
made  by  the  plaintiff;  of  the  one 
part,  and  the  defendant,  of  the 
other.  On  the  production  of  the 
lease  in  evidence,  it  appeared  to 
have  been  made  between  the 
plaintiff  and  his  wife,  of  the  one 
part,  and  the  defendant,  of  the 
other  :—JEreU,  that  this  was  no 
variance,  although  the  freeaau 
demised  were  the  property  of  the 
"Wife  before  marriage.  ^^^Jl 
Rewmlt,  m.  S^G.  3.  ^ 


VARIANCE. 


WFTNESS* 


llfti 


2L  Whenever  a  partj  seeks  to  reeo* 
▼er  for  a  breach  of  datjr,  arising 
from  an  employment,  such  em- 
ployment must  be  stated  truly 
in  the  declaration,  and  proved 
as  laid,  whether  the  action 
be  framed  in  a$sump$it  or  torU 
Therefore,  where  a  count  in  a  de- 
claration €X  delicto  stated,  that 
"  the  plaintiff,  as  oinier  of  a  ship, 
had  retained  and  employed  the 
defendant  as  hb  agent,  to  cause 
her  to  proceed  to  Gottenburgh^  in 
order  that  she  might  afterwards 
proceed  to  St,  Petersburgh,  and 
that  the  defendant  accepted  the 
retainer ;" — and  it  was  proved  at 
the  trial,  that  a  written  arrange- 
mebt  had  been  entered  into  be- 
tween the  plaintiff's  clerk  or 
agent,  and  the  defendant,  that 
the  ship  should  touch  at  Gotten- 
burgh,  to  know  the  state  of  things 
in  Russia,  and  receive  instruc- 
tions:—  Held,  that  this  was  a 
fatal  variance,  as  the  defendant 
had  not  undertaken  to  proceed 
to  St.  Petersburgh  absoktely, 
and  at  all  events.  Lopes  r.  De 
Tattet,  H.  GO  6.  3.  and  1  G.  4. 
Pafie266 

3.  In  assumpsit  on  a  guarantie,  the 
declaration  stated,  that  the  de- 
fendants undertook  to  indemnify 
A,  from  holding  goods  in  his 
warehouse  on  their  behalf,  and 
delivering  the  same  vp  to  them, 
when  requested  so  to  do.  On  the 
production  of  the  instrument,  it 
appeared,  that  the  defendants 
only  guaranteed  him  for  holding 
the  goods  in  his  warehouse  on 
their  behalf : —He/ff,  that  this 
was  no  variance,  as  it  must  be 
implied,  that  he  was  to  deliver 
them  up  to  the  defendants. 
Sampson  v.  Burton,  T.  1  G.  4. 
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VENDITIONI  EXPONAS. 
SeeSHXBiFF,  1. 

VENDOR   AND   PUIU 
CHASER. 

Set  Agent,  2. 
Plbabing,  5. 

WARDEN  OF  THE  FLEET. 
&e  Escape,  I. 

WARRANT. 

See  Constable,  1. 

Justice  of  Pbacb,  1. 

WARRANT  OF  ATTORNEY. 
Sefi  Recovery,  4. 

1,  The  essoign  day  cannot  be  con- 
sidered as  adaj  within  the  Term, 
on  which  an  application  can  be 
made  to  enter  up  judgment  on  an 
old  warrant  of  attorney,  on  an 
affidavit  stating  the  party  to  be 
alive  on  that  day.  Anonymeius^ 
M,  60  G,  3.  Page  % 

WARRANTY, 

See  AssuMFSiT,  2. 
Insurance,  4. 

WASTE. 
See  Fixtures. 

WILL. 

See  Election. 

WINDMILL. 
Stt  Execution,  1. 

WITNESS. 

1.  A  witness  attending  a  trial  under 

a  subpcma,  is  not  entitled  to  a 

compensation  for  his  loss  of  time, 

although  the  party  requiring  his 


tts 


WITNESS. 


aiiendaiice  expretslj  prommd  to 

Jay  bim  for  such  loss.  IFjfftt  t. 
^wkham,  H.  60  Q.  3.  and  1  G.  4. 
Page  800 
S*  Bj  13  l?co.  3.  e.63.  f .  44,  it  is 
enacted*  that  when  and  as  often 
as  the  Eoii  India  Company,  or 
any  person,  shall  commence  and 
prosecute  any  action  at  law.  for 
which  canse  has  arisen  in  India^ 
against  any  other  person,  in  any 
of  his  Majesty's  Conrta  at  ITetl- 
mtas^er,  sach  Conrt,  on  motion, 
may  award  a  writ  of  mamdtmMi 
for  the  examination  of  witnesses' 
in  india:^Beld,  that  a  defend- 
ant might  apply  for  snch  writ  as 
well  as  a  plaintiff.  Chrillard  ▼• 
Hogue,  H.  60  G.  3.  and  1  G.  4. 

313 

3.  And  under  a  commission  issued 
to  examine  witnesses  abroad,  it  is 
no  objection  that  a  clerk  to  the 
plaintiff's  attorney  is  appointed 
one  of  the  Commissioners,  and 
settles  the  draft  of  the  deposi- 
tion of  one  of  the  plaintiff's  wit- 
nesses. Lo^  T.  jDe  Toitet,  E. 
1  G.  4.  424 

4.  Communications  made  by  a  par- 
ty to  an  attorney  are  confiuen- 
tial,  although  they  do  not  relate 
to  a  cause  existing,  or  in  pro- 
gress, at  the  time  they  were 
made.  Therefore,  where  an  at- 
torney was  applied  to  by  a  fa- 
ther, to  prepare  a  deed  by  which 
bis  property  was  to  be  assigned  to 
his  son,  and  who  stated,  that  there 
was  no  oonsideration  for  the  as- 
signment, on  which  the  attorney 


WRIT  OF  ENTRY. 

refused  to  prepare  it,  and  H  wn 
afterwards  drawn  by  anotber:— 
Held,    that   such  attorney  was 
precluded  from  giviog  evidcace 
of  that  fact,  in  an  action  brought 
by  the  son,  in  whickthe  Tslidilj 
of  the  deed  was  attempted  to  be 
disputed,  although  be  was  not 
employed  in  the  cause.  Cnmmk 
r.  Heaikcaie,  E.  1 G.  4.  Pegt^l 
5.  In  trover  by  the  assignees  of  t 
bankrupt.  Tor  goods  ^^^^ 
have  been  placed  in  thebsndsof 
the  defeiidante  for  sale,  bjthe 
Unkrupt,  before  his  bsnkrnplcj, 
and  on  his  account:  and  the  Je- 
fendanta,  in  order  to  froyem 
the  goods  had  been  pledged  by 
the  bankrupt  to  C.  and  Co.  for 
the    repayment  of   money  •«- 
Tanced  to  him  thereon,  and  thai 
the  defendanU  had  become  le- 
gally responsible  to  them  for  ^ 
money  to  be  produced  by  m 
sale.    Qiucre,  whether  a  partner 
in  the  house  of  C.  and  Ci>.  be  ad- 
missible as  a  witness  for  the  de- 
febdants,    to  shew  under  wbai 
circumstonces  the  adranees  were 
made  by  that  house  to  the  bank- 
rupt?   Butte  T.  Sum,  T.  I  ^^ 


WRIT. 
See  MiBHOM  KR,  1* 

Pl^EADlNO,  1. 

Practicb,  1. 

WRIT  OF  ENTRY. 
See  Recovkkt. 
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